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7 H E fate of the book, now reprinted, 120 been ſome what ſingular. For a 
long time the Touchſtone lay on the ſtalls of the ſecond-hand bookſclers 
in Moor fields unnoticed, and of no repute. The late Lord Chief Juſtice V ies 
was the perſon who reſcued it from unmerited neglect, by the high character 
he gave it in the court where he preſided: His powerful encomium, together 
with the importance of the ſubject-matter of the book, the method obſerved 
in it, and the authorities upon which i its dockrine i is eſtablithed, have con- 
tributed to give the work that reputation which i is fully ecnfirmed by its 
pteſent ſcarcity.—Tho' this treatiſe bears the name of Sheppard, . yet doubts 
have ariſen whether it be really his performance ; if we conſider 4 this 
was given as Mr. Sheppard s. firſt publication, and compare it with his 
ſubſequent productions, the earlieſt work will be found to bear the marks 

of the matureſt judgment. This circumſtance, together with the report 
which has prevailed even to this day, that he is not entitled td the credit 
he has aſſumed, ſeems to juſtify the doubt; and the affurances made by the 
friends of the late Judge Doderidge, that the manuſcript, ſo Longenial to 

'his abilities, was found among his papers, favour the ſuppoſition long, enter- 
tained, that Mr, Juſtice Doderidge was really the author of the 7. ouchone. 
From a printed copy of this work, which belonged to that very eminent 
conveyancer the late Mr. Booth, and is now in the poſſeſſion of Mr. Holliday 
of Lincoln's Inn, the editor has been permitted, for the information of the 
curious reader, to tranſcribe the following note, written in Mr. Boothe pwn 
W 4 in the title- page, No part of - this book is Sheppard's bat the Till, 
« for it was originally wrote by Fuſtice Doderidge, whoſe library Sheppatd pur- 
* chaſed, where, among other books, be found the original manuſcript of this 
_ ** treatiſe, and afterwards publiſhed it as his own. Sir Creſwell Levinz had 
« ſeen the manuſcript in Juſtice Doderidge's hands, and from bim Mr. Pigott, 
4. who was my author, had this information. — A report, propagated by perſons 
ſo reſpectable, amounts almoſt to a certainty. —Be this as it may, the credit of 
the work is now ſo well eſtabliſhed, that, were its preſumptive lineage indiſ- 
putably proved, it could not eafily.increaſe in reputation.—Mr. Pigott, the 
author of the celebrated Treatiſe on Recoveries, had ſo Juſt ; a ſenſe of the 
merit or the Touchſtone, that he took the pains to compile a copious and correct 


index 


— 
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\ 


Tut EDITOR's ADDRESS To THE PUBLIC. 


index thereto, now firſt publiſhed, but with ſome additions. The original, in 
Mr. Pigotts own hand- writing, is alſo in the poſſeſſion of the gentleman 
above named. - t is not within the bounds of this Addreſs, nor the inten- 
tion of the editor, to ſpecify the various ſubſequent writers who have availed 
themſelves of the Touchſtone, by making liberal extracts therefrom, tho 
they have not had the gratitude to acknowledge the ſource of their informa- 
tion. Thoſe who will take the pains to compare any of the chapters in this 
work, with later treatiſes on the ſame ſubjects, will find the truth of this obſer- 
vation, which is intended rather to mark the authority of this book, than to de- 
reciate that of others. On a thorough” examination, it is preſumed this 
work will be found to contain as excellent a Theory of Conveyancing as any 
extant ; it is therefore now printed on the ſame {ized paper with Hor/eman's 
Precedents, in order that ſuch gentlemen in that particular branch, who 
incline to the opinion juſt mentioned, may, by adding this volume to thoſe 
precedents, . forma compleat body of e univerſal W | 
in which tl e Touch, one has been held, vor. only by conyeyancers but by 
the prof eino in general, Princip da ly. Induck the editor to reprint n he 
humble merit of an editor is chielly confined to cortectneſs; in endeavour- 
ing to attain which, he found i it neceſſary after the third chapter to alter the old 
orthogropby, by omitting. the «e” final, which i in the former editions was 
Bab g inſerte d, and d ſometimes omitted! in the ſame word; even where 1 it 
10 


kee d. 10 cat ted Jn th the fame period. —The public will not require an 
apology, for being p reſented. with what has been long wanted, a new edition 


of ſo valuable 4 4 eee a work : but, an apology. i is due from the editor 
for lerer n to th in ſpection of the learned, tho not without the appro- 
Hat ion of i om ftiens 6 The few notes. which | he has ventured to ſubjoin, a a 
Wwhic origin V. Vote. > jpieded for his private uſe.— He aſſumes to himſel 
no Werit from th $.cdition ; 'S Bay a8 the law, and particularly this branch 
of it, has W many materia alterations and improvements ſince the laſt 
edition of this. work, it is now become the duty of an editor to endeavour to 
point out the moſt impo tart of ſuch changes : : he is therefore led to hope, 
that the ſtudent, n. fine among the notes, ſome that. are uſeful, —lIt has been 
his chief aim to make e them clear and conciſe, and to render them ſerviceable 
by referring to the general books on the ſubject, and occaſionally to caſes 
and ſtatutes, —He does not pretend. to have compared the numerous references 
of the original, tho there are ſome which he has occaſionally rectified; but 
he has endeavoured to be particularly attentive to the correctneſs of thoſe * has 
added. Tho no pains or attention have been ſpared to render this edition as 
correct and uſeful as poſſible, yet the editor is convinced from the conſciouſ- 
neſs of his own inability, and the extenſive variety of matter comprehended 
in this work, how much he ſtands in need of the Ne candour of the 
Public. 


*() N 


Lincoln's Inn, 8 5 e | 
un Fax. ve 1 5 EDWARD HILLIARD. 


ADVERTISEMENT. 


IN the preſent edition, the three firſt chapters only are reprinted, a 
ſmaller number having been priated of them than of the ſucceeding chap- 
ters. — The great demand for this book having exhauſted above fix hundred 
copies ſince the publication of the fourth edition in the year 1780, the 


editor has been induced to correct the orthography, and make the former more 
conſiſtent, in that reſpect, with the latter chapters. He has likewiſe added 


ſome few notes and references to publications and deciſions ſince the laſt 
edition. e e 
| E. H. 
Lincoln's Inn, e 
6th Feb. 1784. 
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| T 0 THE RIGHT 

W O R 8 H- „ o L 
TH E 


BENCHERS of the MippurTemeLs, 


| A N D | 
| To the Reſt of the GENTLEMEN 
| C - 
GenTLEMEN, 5 
| 1 perhaps have been ſo long out al your ſight, 
that I may be alſo by this time out of your mind. 
Nevertheleſs, it is not out of my mind, that I having 
received the ſeed and growth of that little knowledge 
in the laws of this kingdom which God hath given me 
in the ſeed- plot of your ancient and honourable SOCIETY, 
do no leſs (by a natural equity) owe the fruit thereof to 
you, than the rivers do their tribute to the ocean, and 
the trees their fruit to the planters and pruners. This 
therefore (ſuch as it is) although unworthy of ſo oreat a 
name, I am bold to dedicate to you, and put forth under 
the ſhelter of your favourable wings; beſeeching you to 


accept thereof, and my well meaning therein, and to 


honor it with your patronage and countenance, and it 
will much oblige, 


Gentlemen, 
Your moſt humble Servant 
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NOURTEOUS Reader, I do deſire in all plainneſs to be under- _ 


ſtood, that having, in the time of my ſtudy of the Laws of 
this Realm, collected ſome confuſed Nor Es and OBSERVATIONS out 


of the ſame : and being afterwards willing (for God knows I had _ 


further end or aim at firſt in them) for mine own private help and better 


readineſs, to digeſt them into ſome order and method, ſuch as my under- 
ſtanding could beſt contrive. The which things, thus prepared and lying 


by me, came by « chance to the view of ſome more learned than myſelf, 
who ſeemed to give ſome good approbation thereunto. 


firſt of all began to bethink myſelf of making ſome part thereof public. 


And having to that purpoſe adviſed with ſome of my more judicious 


friends, and being encouraged by ſome, and not diſcouraged by others, I 

did at laſt reſolve to attempt to publiſh and put in print the ſame. And 
calling to mind that the Common As sURaNnces and Cox vEVYAN CES 
of the Kingdom (whereupon the whole eſtates, and conſequently the 
livelihoods, of very many depend) are matters of great importance, 
and that concern moſt men; and that therefore the legal learning 
thereof muſt needs be of great and daily uſe. And conſidering withall 
the miſchief ariſing every where by the raſh adventures of ſundry ignorant 
men that meddle ſo much in theſe weighty matters, there being now 


a almoſt 


Whereupon 1 
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almoſt in every pariſh an unlearned, and yet confident, pragmatical at- 
torney, (not that I think them all to be ſuch, ) or a lawleſs ſcrivener, that 
may perhaps have ſome law books. in their houſes, but.never rcad morg 
Jaw than is on the backſide of Lizzleron, or an ignorant vicar, or it may 
be a blackſinith, carpenter, or weaver, that have no more books of 
law in their houſes, than they have law in their heads, and yet as apt 
and able (if you will believe themſelves) either to judge of a conveyance, 
and by the rules of law (of all which they are utterly ignorant) to deter- 
mine of the ſtrength and coodneſs of a title or eſtate already made, or 
to make a conveyance to 1 the property « of things from man to 
man, as the moſt learned and beſt counſellor of them all; and therefore 
undertake with great confidenoe, and diſpatch wihþouy any ſeruple, any 
buſineſs whatſoever offered to their hands: wherein they deal with men 
in their eſtates, as many that are called phyſicians (but in truth empiricks) 
deal with men in their bodies, (an evil fit for the oanfideratian of parlia- 
ment). How they come to this their ſuppoſed dexterity and {kill is a 
wonder, except that ſaying be falſe, Nemo naſcitur artifex. Either it muſt 
be born with them, or they muſt have i it by education, or they muſt not 
have it at all. But if they will tell me they have good precedents, 1 will 
tell them that a good conveyancer muſt be as well able to judge of the 
validity of the title, and primitive eſtate of him that is to convey, (which a 
man can never do without knowledge of the rules of law, no more 
than a blind man can judge of colours,) as to make a derivative eſtate and 
conveyance by a good precedent ; for ſcire per cauſas ſcire, as the 
ll philoſopher ek. And as well, for ought I know, may a man be an 
| able phyſician by certain medicines only, that never read ſo much as the 
j | | ba unds of phyſic, as ſuch men be able conveyancers by their precedents 
1 ly, that never read ſo much as the maxims of law: Mullum medicamen- 
tum idem eff in omnibus. For my part I muſt ingenuouſly profeſs that I 
can ſcarce look into a title or meddle with a conveyance of weight, wherein 
I cannot make and move more doubts and queſtions, than I am able to 
reſolve and anſwer ; and therefore theſe men have gotten the ſtart of me 
much. And yet much marvel it is to ſee how theſe empiricks of the law 
"s A {if I may ſo. call them) are ſought unto and made uſe of, and that not 
1 only in leſſer, but oft- times "ih oreater and more weighty buſineſſes, and 
that without the aſſiſtance of any others more able and ſufficient ; the 


7 


| FORMER EDITIONS. 
which is not for lack of opportunity of finding more learned men in the 
law, for there is a ſufficient ſtore of them in all places : nor do thoſe that 
employ theſe empiricks of the law, always fave (if they think it ſaved) 
money hereby; for, beſides the great miſchief which is oft- times done 
themſelves by the unſkilfulneſs of theſe workmen, ſome of them by rea- 
ſon of their much cuſtom are grown more chargeable than an ordinary 
Counſellor, whoſe fee is certain and known. But of theſe empiricks of 
the law and thoſe that make uſe of them, I might ſay as ſometime our 
bleſſed Saviour ſaid, Le: them alone, the blind leaders of the blind. How- 
beit being now called (as I conceive) hereunto, I chuſe rather to admoniſh 
them and to tell the firſt ſort, that I conceive them to be uſurpers upon, 
and intruders into, other men's callings, and that they thruſt their fickles 
into other men's harveſt, and that they have not yet learned that rule of 
_ divinity, To abide in the calling wherein they are called, but exerciſe them- 
ſelves in things too high for them; nor yet have they learned this, Ve 
tor ultra crepidam, let not the cobler go beyond his laſt ; nor have they 
learned that, In quo guiſgue norit in hoc ſe exerceat; and let me tell the lat- 
ter ſort, that they heed not enough this ſaying, Caveat Emptor ; nor be- 
lieve that ſaying, Cuigue in arte 2 credendum, that every man is to be 
believed 1 in his own art. But if you will ſay tome, that theſe men do 
their work well, and their work doth ſucceed well: I will ſay to you, 
that the blind may happily hit the mark; and it may fall out that ſome-- 
times they do their work well, and it doth ſucceed well, but oft-times 
woeful experience ſheweth the contrary, and that many men have been 
much miſchieved every where by the ignorance of theſe men. Wherefore 
I wish both ſorts of them to doubt more and to be well adviſed in theſe 
affairs, as the law doth preſume every one will be; for therefore is it indeed 


that a will hath a more favourable i interpretation than a deed, becauſe men's | 


wills are oft-times made in haſte, and it is preſumed men take who they can 
to make them; but men for the making of their deeds are not put upon 
thoſe ſtraits, but they take advice of learned men therein. And the more 
to move men herein and to redreſs the evil before diſcovered, I have herein 

| ſet forth, under certain general titles or common Places, the greateſt part of 
the judgments, ſtatutes, reſolutions, and caſes that do contain or concern the 
learning of the Common AssURaNCEs of the Kingdom; fo as I think 
I may truly ſay, under reformation, that there are few material things, as 


touching 
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ahi this ſubject, to be found any where diſperſed in the advice of the 
law, but they are to be found ſomewhere herein; and that there ſhall not 
bowie one caſe of a hundred, but a hundred to one the diligent reader may 


here find the caſe itſelf, or ſome caſe that by good inference may be applied 


to it. Not that I would have men now to reſt upon this help; and be 


leſs careful and more careleſs to take advice of the lawyer than heretofore, 
(for-this is the diſcaſe I labour to cure,) for although it may be that here- 


by theſe matters are made in ſome meaſure conſpicuous, yet to ſay the 


very truth, beſides that the ſubject matter of law 1 is ſomewhat tranſcendent, 


and too high for ordinary capacities, the manner of putting of caſes is ſo 
conciſe, the diſtinctions and differences of law are ſo many, that it is hard 
for any man, not well read in the laws in general, to judge or make uſe of 


any part of them in particular, and rightly and fully to apprehend | and 5 


apply the things herein ſet forth: and therefore dare not adviſe men to- 


reſt altogether hereupon, nor can I forbear to tell them it is very dangerous 
ſo to do. But my aims and ends, being alſo the uſes and commodities I 


expect and look after from this work, are, firſt of all, that ſuch men, before | 


ſpoken of, may ſee by the view of the infinite variety of caſes, points, and 
queſtions, as touching theſe matters, diſcovering alfo ſo many by-ways 
| wherein men converſant therein may walk, how much there goes to mak- 
ing up of an able conveyancer, and that it is not ſo eaſy a matter to judge 


of a title, give advice upon a Conveyance, and make theſe Common 
Aſſurances, as men dream of, and that therefore men learn more to ſuſ- 
pect themſelves and others herein; and to theſe it may ſerve as a light i in 


a dark place. Secondly, that by this the lawyer and ſtudent may in 
ſome meaſure readily find together what he deſires touching theſe mat- 
ters; and to him it may ſerve for a table or remembrancer. And laſtly, 


that every man may be the better able by the help thereof to underſtand, 5 
open and put his own caſe to his lawyer, and to move more pertinent que- 


ſtions to him: and other uſes 1 would have no man to make of it. In the 
uſe of this work therefore I muſt give thee two advertiſements or caveats : 


Firſt, that if thou defire to find any thing in particular therein contained, 


that thou read the whole chapter, or at leaſt the whole queſtion and divi- 
ſion of the chapter, wherein that thing is contained. And ſecondly, that 


thou doſt not confidently build and rely upon any thing therein alone with- 
out advice from the learned lawyer allo,” or at leaſt without a ſerious and 


Judicious 
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| judicious Foy of the authorities and books themſelves to which thou 
art therein referred: Melius f petere fontes quam ſectari rivulos. Some 
other things there are alſo here inſerted, as falling aptly under the title, al- 
beit they be not altogether pertinent to the ſubject matter, And all theſe 
ſweet flowers of the law, growing /par/m in the great fields of the volumes 
of the Common and Statute Laws, have I thus painfully gathered, bound 
up and commended to thy charitable, cenſure : no doubt but, in my defire 
to graſp and take up ſo much, I have taken and bound up ſome graſs 
withall, which I hope ſhall not offend. If fo be that I find it have a fra- 
grant ſmell with thee, I ſhall think I have recompenſe enough for my pains. 
But if any man think me too preſumptuous to attempt this enterpriſe, let 


him know firſt, that there is nothing of mine in it but the-method, (and 3 


that not mine neither altogether,) the matter thereof being nothing elſe but 
the judgments, reſolutions and opinions of the Judges of the a in ſuc- 
ceeding times: and then- as I have not truſted myſelf, ſo they ſhall not 
truſt me altogether in theſe things. For I do freely acknowledge mine 
own weakneſs and want of judgment, and that I am the unmeeteſt and 
unworthieſt of all men to undertake ſuch a work, not one of a thouſand, 
but the meaneſt of ten thouſand. And this I have done is a poor ſome- 
thing ſufficient only to give them that are more learned, occaſion to do 
| ſomething more exactly f in this kind. If any man diſlike the publiſhing 
of it in the Engliſh tongue, and think perhaps it may make the law to 
be the more deſpiſed, and the practitioner of the law the leſs regarded and 
uſed, I do wonder at the diſlike of ſuch a man: for to me there appears 
no more reaſon why to keep the laws in an unknown language that they 
may be kept from the knowledge of the people, than papiſts have to keep 
the ſcriptures and their prayers in a language unknown to the people ; 
theſe being the laws by which the people are to be governed, and the law 
being the beſt inheritance of the ſubject, The wiſdom of the Parliament 
hath thought fit to commend all the ſtatute laws to the people in Engliſh, 
and to appoint that the pleadings ſhould be i in Engliſh. And have we 
not many books of law in Engliſh already, as Littleton's Tenures, Doctor 
& Student, Finche's Law, Juſtice Dogridge's Treatiſes, Coke upon Littleton, 
the Woman's Lawyer, and many others? and are not theſe uſeful and pro- 
fitable ? and beſides the greateſt part of the proceedings in Chancery (the 
court of greateſt employment within the Kingdom) are in Engliſh. And 
if it be meet any part of the law be in the native tongue, it ſhould ſeem 
b 175 it 
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it is meet this part ſhould be ſo, becauſe it concerneth ſo 1 many men, and 
them alſo ſo much, that they may ſee and underſtand ſomewhat in their 
own evidences. And therefore as we have turned their deeds from Latin 
to Engliſh, fo let us alſo turn ſome of the law touching theſe deeds out of 
French into Engliſh, Bonum quo communius co melius. And I ſee no 

reaſon why in law more than in phyſick the diſcovery of the art ſhould 


make the art or artiſts the leſs regarded. But (under correction) I ſhould 


think that it will rather make them both the more eſteemed, as a 
jewel whoſe properties are known, and that it will make them the more, 


and other men we have before ſpoken of the leſs, to be uſed and employed 


in their affairs; for the more men know, the leſs they think they know, 


and the more they doubt; and nothing moves men to be ſo bold ang 


confident in theſe matters as their 1 ignorance, according to the provefb, 


Who ſo bold as blind Bayard ? And for further anſwer to this, 1 with 


men to ſee the preface of the Lord Cole upon Littleton. And if any man 
have any thing elſe to object and except, (tor ſome there are that will neither 
put forth their own ſtrength to do good, nor bear with others that do ſo,) 
T wiſh them to undertake the ſame ſubject, and to perſect and ſupply my 


defects. And lo 'cotamiting thee to God, and this ke to thy favourable : 


: al 


. * 


I am thy true friend. 


| W, 8, 
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or rent may be ſurrendered: and how ſuch a ſarrender ſhall enure or be taken, 


CHAP. xvm. 
Of a Confirmation. Page 309. 


1. Definition of a confirmation.——2. Different ſorts of conf rmations. 
3. The nature and operation of it in general. 4. Where the confirmation 
of ſome perſons is needful to perfect the grant of others: or not: and how it 
may be done. 5. What confirmations may be made: and what ſhall be 
ſaid a good 3 or implied confirmation, or not: and by what words it ma 

be made. iſt. To confirm or alter the quality of the eſtate of him to whom 
it is made. 2d. To enlarge the eſtate of him to whom it is made. zd. To 
diminiſh or abridge the ſervices. 6. Where a confirmation may be good for 

part of the eſtate, or for part of the thing: or not. 7. The force and vir- 
tue of it: and how it ſhall enure and be conſtrued and taken. 


CHAP, XIX. 
Of a Releaſe, © TT 


t. Definition of a releaſe. 2. The different kinds of releaſes. ——q. The 
nature and operation of it in general. 4. What things may be releated : or 
not: and how. 5. How and after what manner theſe things may be releaſed. 
6. What releaſes may be made of lands or tenements : and what fhall be 
ſaid a good releaſe in deed : or not: and by what words it may be made. 
_ 1ſt, When it enures by way of inlargement or paſſing of an eſtate. In 
reſpect of the eſtate of the releaſor. 2. In reſpect of the eſtate of BY to 
whom the releaſe is made. — 3. In reſpect of privity.——4. In reſpect of 
the words whereby it is made. 2dly. When it doth enure by way of paſſing 
an extinguiſhment of a right or title only. I. In reſpect of the eſtate of the 
releaſor. 2. In reſpect of the eſtate of him to whom the releaſe is made. 
3. In reſpect of privity. — 4. In reſpe& of the words whereby it 18 
mod 7. What releaſes may be made of other things: and what ſhall be ſaid 
a good releaſe indeed of ſuch things : or not : and by what words. 1ſt. In 
reſpect of the perſons. 2d. In reſpect of time. — 8. What ſhall be ſaid a 
releaſe in law : or not : and how. . The force and virtue of it : and how 
it ſhall enure and be conſtrued and taken. iſt. In reſpect of the perſons : 
and where a relcaſe made by one ſhall bind another ; and where not : and where 
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2 releaſe made to one ſhall exure to others: or hot. —24. In reſpect of the 
thing releaſed. zd. In reſpect of the time or eſtate. 10. Acquittance : 
what it is.——11. Where a man is not bound to pay money without he hath ' 
an acquittance. | 
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25 Statute. Page 343. 


CHAP. XX. 
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1. Definition of a ſtatute. 2. Different kinds of hates, —3. What 
| ſhall be ſaid a good ſtatute or recognizance, and what not. 1{t In reſpe& 
of the perſons before whom it is acknowledged. 2d. In reſpe& of the 
manner of making it. 4. All the proceedings upon a ſtatute or recog- 
nizance and the manner and order of execution ,thereupon.——5;. What 
things are ſubject and liable to execution upon a ſtatute or recognizance : 
and when, and how : and what not. -xſt. In reſpe& of the nature and 
quality of the things themſelves. ——29. In reſpe& of the eſtate property 
and poſleflion of the conuſor in the thing. — zd. In refpe& of the time. 
| 4th. In reſpe& of the quantity. 6. Where a man ſhall have a re- 
extent or new execution, and where not. Where and by what means 


„„ ſtatute or recognizance and the execution 3 ſhall be diſcharged ſuſ- 


pended or avoided in all or in part; and where not. 8. Where the conuſor 
or his heir, or an alienee, or n, ſhall have contribution upon a ſtatute 
or recognizance: or not. | 
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Of an Obligation. nts | 


I. Definition of an obligation —2. Different kinds of obligations. 3. 
What ſhall be ſaid a good obligation in its original creation, or not. Ack 
For the manner and form of it; and what words are ſufficient to make an ob- 
ligation. 2dly. For the matter and ſubſtance of it. 4. What ſhall be 
ada good condition of an obligation, or not.——1ft. For the matter and 
form of it. 2dly. For the matter and ſubſtance of it. . When an ob- 
ligation ſhall be void, for that it is made to another and not to the ſheriff in 
another manner than is appointed by the ſtatute of 23 H. 6. ch. 10. 6. 
How a ſingle obligation ſhall be taken. How an obligation with a con- 
dition, or the condition of an obligation mall be taken, and how it muſt and 
ought to be per formed. Iſt. In reſpect of the perſons that are to do the 
thing. ——2dly. In reſpect of the time when the thing is to be done. 
zdly. In reſpect of the place where the thing is to be done. 4thly. In re- 
ſpect of the thing itſelf to be done.——5thly. In reſpect of the manner and 
order of doing the thing, and other matters. 8. When the condition of an 
obligation ſhall be ſaid to be performed and the obligation ſaved: or not. 
9. When. a fingle obligation ſhall be ſaid to be broken and forfeited ; or not. 
10, when the condition of an obligation ſhall be ſaid to be broken, and 
the obligation forfeit, or not,—11. By what means and when an obligation, 
good in it original creation, doth or may become void, be Mcharged or gone 
ab matter ex poſt Joes : or not. 
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SHA P. XXII. 
Of a Defeaſance, Page 381. 
1. Definition of a defeaſance.——2. Where and in what caſes a defeaſance 


may be; and what things may be defeated and avoided thereby; and where, and 
what not.—3. What ſhall be ſaid a good defeaſance, and what not. 


CH A P. XXIII. 
Of a Teſtament. —— 384. 


1. The definition of a teſtament.— 2. The parts of it. — 3. The nature 
and effect of a teſtament, and of a codicil.—4. What ſhall be faid a good 
and a ſufficient teſtament, or not. it. In reſpe& of the perſon that doth 
make it, and the thing whereof it is made: and what perſons may make a teſta- 
ment, and of what things, or not, and how.——zdly. In reſpe& of the mind 
of him that doth make it. dly. In reſpect of the occaſion or motive of 
it——4thly. In reſpe& of the manner and form of the diſpoſition. HE. 
Naming of an executor, —2dly. If it be of lands, it muſt be in writing. 
' ——3dly. Uſes and lands by cuſtom, and chattels deviſable without writing. 
4thly. The matter or hand wherein and whereby it is written. 5thly. 
Scaling and ſubſcribing the teſtator's name not needful. — 6thly. Interruption 
in the making of the will. ——zthly. In reſpe& of the proof of it; and what 
{hall be ſaid a ſufficient proof of a teſtament or not, ——5. Where and how a 
teſtament good in its beginning may become void by matter ex pot facto or not. 
1ſt. By countermand or revocation.——2dly. By cancelling of it. zdly. By 
alteration of the eſtate of the teſtator.—4q4thly. By intention to alter it 
Sthly. By making another of theſame date. —6thly. By the declaration of the 
'teſtator.—6, Where a teſtament void or voidable in its inception, may be- 
come good by ſome matter or accident ex poſt facto: and, where not. T6 
What ſhall be ſaid a good and ſufficient deviſe or legacy, or not. 1ſt. In 
_ reſpect of the deviſor, and who may be the deviſor. zdly. In reſpect of the 
the deviſee : and who may be a deviſee: and by what name. — zdly. In 
reſpect of the mind of the teſtator, —qthly. In reſpect of the free-will of 
the teſtator. 5thly. In reſpect of the manner and form ofthe deviſe : 
and how a deviſe may be made. 6thly. In reſpect of the thing deviſed, 
and what may be deviſed, and by what name. 7thly. In reſpect of the 
tenures and conditions, cauſes and ends of the deviſe. 8. The expoſition 
of teſtaments and deviſes and how they ſhall be conſtrued and taken.- 
Iſt. In reſpe& of the perſon that is to take by the deviſe; and what, and 
When, and how he ſhall ſo take by the deviſe. 2dly. In reſpect of the 
thing deviſed, 3dly. In reſpect of the eſtate and time that is deviſed. 
4thly, In reſpect of other matters. I. In reſpe& of the perſon that 
ſhall take by the deviſe. 2dly. In reſpe& of the thing. —qdly. In 
reſpect of the time.——g. Deviſe of lands to executors or others to ſell; or 
that executors or others ſhall ſell or otherwiſe diſpoſe of them: how this ſhall _ 
be taken, and what ſale and diſpoſition ſhall be good or not. ———10. Deviſe 
upon condition, and what words in a will ſhall .be conſtrued in the ſenſe of a 
condition, and what not. 11. Where a deviſe void or voidable in its incep- 
tion, may become good by matter ex poſt facto, or not. 12. Wherea dcviſe 
good in its inception, ſhall or may become void by matter ex poſt facto, or 
not.——13. Where a legacy ſhall go to the executor when the legatee doth 
die, before he doth receive it; and where not. 14. Where an executor _ 
upon a deyiſe to him hath an election to have the thing deviſed as executor, r 
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as legatee: and when he ſhall have it in the one right or in the other, and 
vhat act ſhall make a declaration of his election. — 15. Definition of an aſſent, 
16. Where an aſſent is neceſſary, or not; and where a man may enter 
into the lands, or take the goods or chattles N unto him without the aſſent 
or delivery of the ee and what ſhall be ſaid a ſufficient aſſent to exe= 
cute a legacy or not. How a deviſee may attainthe thing deviſed ; ; and 
what remedy he ſhall ne to. recover it, or damages for it. 18. What 
perſon may make or appoint an execytor, and what not, and how.——r9. 
What perſon may be made or appointed an executor, and what not, and by what 
name. 20. By what words a man may be made an executor, and what 
words in a teſtament ſhall make a man full executor, or not, but a cos 
adjutor or ſuperviſor ; and who ſhall be an executor by ſuch words.——21. 
Where and in what caſe an adminiſtration is grantable, or not; and to whom 
it doth belong to grant it, and to whom 1t muſt be granted. 22. How an 
-es R may be granted, and what ſhall be faid a good in kin, or 
not. . Who ſhall adminiſter after the death of an executor or admini- 
ſtrator, f who not, and how an executor of an executor ſhall charge, and be 
charged. 24. Where an executor or adminiſtrator may accept or refuſe the 
executorſhip or adminiſtration, and how: and where he may be executor after 
he hath refuſed, or not: and what act or intermedling with the goods of the 
deceaſed ſhall be ſaid an adminiſtration, and what not. 25. What things an 
executor or adminiſtrator ſhall have by virtue of his executorſhip or admini- 
tration, and what not. —- 1ſt. In reſpect of the nature of the thing. 2dly. 
In reſpect of the caſe. 26. What an executor may do by virtue of his exe- 
| cutorſhip: : and the power of an executor, adminiſtrator or ordinary. 7. 
The office, duty, charge of an executor or adminiſtrator, and of the ordinary. 
Iſt. In the funerals. 2dly. In making an inventory. 2dly. In probate 
of the will. 4thly. In payment of debts and legacies ; and the order of pay- 
ment of debts and - legacies. 5thly.. In making an account. 28. 
Where and how an executor or adminiſtrator ſhall charge others in reſpect of 
the eſtate of the deceaſed, and what actions and remedy he may have againſt 
Others, and what not, and ae 29. Where and how an executor or admi- 
niſtrator ſhall be charged by others, and what actions and remedy may be had 
againſt him, or not. 30. What act one executor or adminiſtrator alone 
may do; and where the act or laches of one may prejudice or bar his companion, 
and where not. 31. What act one executor may do to another: and what 
remedy or action one executor or adminiſtrator may have have againſt another 
or not. 32. Definition of a devaſtavit. iſt. What ſhall be ſaid a de- 
vaſtavit; ang waſting of the goods of the deceaſed by an executor or admini- 
ſtrator, and:how he ſhall be charged thereupon. 33. Executor of his own 
wrong, who ſhall be ſaid to be fo : and what act ſhall make him ſo to be ac- 
counted: and what act ſuch an executor may do, and how he ſhall be charged, 
or not. . Adminiſtrator durante minori a@tata; what he is, and his 
power and when it ſhall end. 35. Where an adminiſtration once com- 
mitted by the ordinary may be afterwards revoked ; and what ſhall be faid 
'2 reyocation of ſuch an adminiſtration, or not, 7 what acts done before 
{hall ſtand in force or not. 36. What acts done by one executor or admini- 
ſtrator may be avoided by the ſubſequent executor or adminiſtrator, and what 
not. 37. What ſhall be ſaid a good bar in debt: or other action brought 
by or againſt an executor or adminiſtrator, and what not, 38. Where and 
in what caſe an executor or adminiſtrator ſhall be charged by his own act or 
pleading upon his own goods; and where execution ſhall be de hors propriis, 
and where not. 39. What ſhall be laid to be aſſets in the hands of an 
executor or adminiſtrator to charge him, or not. 40. The definition of a 
probate.——41. Where the probate of a will is neceſſary, and where not: and 
by and before whom, and in what time it muſt be proved. 
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CHAP. XXIV. 
Of a U. Page 477. 


1. Definition of an uſe.— 2. Different kinds of uſes. . The nature, 
incidents, and original of it. 4. What ſhall be ſaid a good uſe of land, or 
not ; and when and where ſuch a uſe ſhall be raiſed, altered or created, or 
not. iſt. In reſpect of the manner of raiſing it, and the ſeveral ways 
wharks uſes may be raiſed, — 2dly. In reſpect of the perſons intruſted, and 
who may be ſeiſed to an uſe. — 3dly. In reſpect of the perſons for whom the 
truſt is, or the ceftuy gue uſe ——4thly. In reſpect of the eſtate and poſſeſſion 
of him that doth create the uſe. 5thly. In reſpect of the eſtate and poſ- 
ſeſſion of him that doth take by the conveyance. 6thly. In reſpe&t of 
the cauſe or conſideration of it, and what ſhall be a ſuffieient conſideration to- 

raiſe or alter a uſe, or not. ——7thly. In reſpect of the manner and form of 
the words uſed in the raiſing of uſes, and what manner of uſes may be made, 
or not. 8thly. In reſpect of the nature and quality of the uſe. . 
Declaration of uſes: and where a uſe of land may be declared upon any aſſur- 

ance, and what ſhall be ſaid a ſufficient declaration of ſuch a uſe, or not. — 
6. Averment of uſes, and where a uſe of land may be averred upon any 
aſſurance : and what ſhall be ſaid a ſufficient averment or not. To what 
uſe an aſſurance of land ſhall be by conſtruction of law, and how the limita- 
tion of the uſes of land by a deed ſhall be conſtrued. 8. Where and how 
- uſes of land may be extinguiſhed and deſtroyed, or ſuſpended, or not; and where 

the ancient uſes ſhall be revived by the entry of the feoffees, or not. > 
Where a power to revoke uſes of land ſhall be good, and how they ſhall be 
taken; and what revocation by reaſon of ſuch power ſhall be good, and 

what not. 10. Other truſts and confidences of lands and chattels real and 
perſonal, the nature of ſuch truſts, the duty of them that are truſted, and the 
remedy to be had againſt them for breach of their truſt, 
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meddle with thoſe aſſurances that are made by the King unto 


his ſubjects, as being matters more tranſcendent and intricate; 
but, thoſe we intend to treat of are only the common aſſur- 
ances or conveyances that are made between ſubject and ſubject, 
and are of ordinary and daily uſe for the transferring of the 
property of lands, tenements, and hereditaments from one man 


to another. And of theſe there are obſerved to be ten kinds; 
two whereof are made by matter of record, as a fine, which is 


ſaid to be a feoffment of record, and a common recovery, which 
is in the nature alſo of a feoffment of record; and the reſt 


are by matter of deed; as firſt, by feoffment ; ſecondly, by 


grant; thirdly, by bargain and fale, by deed indented and 
inrolled; fourthly, by leaſe; fifthly, by exchange; ſixthly, 


by ſurrender; ſeventhly, by * releaſe or confirmation, both which * P. 2. 


are in nature'of grants; eighthly, by deviſe, or by laſt will 


and teſtament. And ſome of theſe allo ſerve to transfer the 


property of other things, as well as of lands, and ſome of them 
alſo have other operations and uſes, as well as to change and 


alter property, and pals things from one man to another, as 
will appear in their proper places, And the firſt thing we 


ſhall begin upon, ſhall be the learning of a fine and common 
recovery; and firſt, of a fine. 


B CHAP. 


„ Chap. 2. 


CC 
Of a Fine. 


FF} HIS word is ambiguouſly taken in our law; for ſome- Termeret | 
times it is taken for a ſum of money or mul& impoſed e tp ; 

or laid upon an offender for ſome offence done, and then alſo 15 148. 

it is called a ranſom. And ſometimes it is taken for an in- Fler. 357. 


come, or a ſum of money paid at the entrance of a fenant into = 
his land: and ſometimes it is taken for a final agreement or“ a 
conveyance upon record, for the ſettling and ſecuring of lands 
and tenements; and in this ſenſe it is taken here, and ſo it is 
defined by ſome to be, an acknowledgment in the King's court 
of the land, or other thing, to be his right that doth complain: 
and by others, a covenant made between parties, and recorded 
by the juſtices; and by others, a friendly, real, and final agree- 
ment amongſt parties, concerning any land, or rent, or other thing, 
whereof any ſuit or writ is hanging between them in any court: 
and by others,” more fully, an inſtrument of record of an agree- 
ment concerning lands, tenements or hereditaments, duly made 
by the King's licence, and acknowledged by the parties to the 
| ſame, upon a writ of covenant, writ of right, or ſuch like, 
before the Juſtices of the Common Pleas, or others thereunto 
authorized, and engroſſed of record in the ſame court, to end 
all controverſies thereof, both between themſelves which be par- 
ties and privies to the ſame, and all ſtrangers not ſuing or claims 
ing in due time (1), And in every fine there is a ſuit ſuppoſed, 
Conuſee or re- Wherein the party that is to have the thing is called the plaintiff, 
cognifee, conuſor and ſometimes alſo in another reſpe& the conuſee or recogniſee; 
Petoscbnk and the other that doth depart with the thing, is called the den: 
| forceant (2); and ſometimes, in another reſpect, the conuſor or 
recogniſor. And it is therefore ſaid to be, finalis concordia, ' quia 
nem ponit negotio, adeò ut neutra pars litigantium ab ea de catero 
peſiit recedere. And it was anciently the end of a ſuit indeed; 
for after there had been ſome contention about the thing by ſuir, 
the parties became agreed who ſhould have it, and ſo a fine was 
levied of it, and there was an end of the matter; and hence it is 
* P. 3 CF LL or Fetus legis, * becauſe it gives a man the 
fruit or effect of his ſuit. And to this day, therefore, a writ 
doth always go forth before a fine can be levied; and this is now 
one of the common aſſurances of the kingdom (337. 
The parts of it. There are five eſſential parts of a fine. Firſt, the original ce. 5 ft. 


writ taken out againſt the conuſor, for without this a fine can- . _s 


Fine, quid. 
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not be levied. Secondly, the King's licence for the levying 
of the fine, and for this the King is to have a fine or ſum of 
King": filver, guid. money, which is called king's ſilver, for this is properly that 
money which is due to the King in the court of Common Pleas, 
in reſpect of a licence there granted to any man for paſſing a fine; 
and this is part of the revenues of the Crown (4). Thirdly, the 


a! n 5 
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(1) It is a fcoffinent on record, whereby a freehold may paſs by the common law without any livery of ſeiſin. 
C. Lit. 50. — In Hunt v. Bourne, 1 Salk. 339. the court of K. B. denied a fine to be a feoffment of record, 
and ſaid it was improperly ſo called, but that the meaning was“ that it had the effect of a feoffment to ſome 
purpoſes, if he that levied the fine was ſeiſed of the freeho!d at the time of the fine levied.” ——In Smith, on the 
demiſe of Dormer, v. Packhurft, lord chief juſtice Yes, in delivering the opinion of the judges, oppoſes the 
determinations of lord chief juſtice Holt and lord Hacclegſieid to the authority of lord Cote, with reſpect to his 
definition of a fine. See 2 A, 141. According to Mr. juſtice Black/tone (in 2d volume of his Com- 
mentaries, 348.) a fine may with more accuracy be called an acknowledgment of a feoffment on record. : 

(2) Deforcement may be grounded on the nonperformance of a covenant real, and therefore, in levying a fine 
of lands, the perſon againſt whom the fictitious action is brought, upon a ſuppoſed breach of covenant, is called 

the deforceant. 3 Bl. Comm. 174. = | | | 

(3) See further as to the nature of a fine, Spe!, GHH. 228. 1 Wed 731. IN. 2. 

(4) The quantum of the tines aſcertained, and the reaſon why they are payable to the King, in 2 Inſt. 511. 
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conuſance or concord itſelf, which is the very agreement between Concord, gui. 
the parties that intend the levying of the fine, how and in what 
manner the thing ſhall paſs, and doth begin thus: Et eft concor- 
dia talis, Sc. and this is the foundation or ſubſtance. of the 
tine; for if upon this the King's filver be entred, albeit the co- 
nuſor die afterwards, yet the fine is good, and the note or foot 
bo the fine are but abſtracts out of this (1). Fourthly, the note Note of the ue, 
of the fine, which is an abſtract of the original contract or con- 85 
cCord, and doth begin thus, Inter A. querentem & B & C. defor- 
cientes, &c. Fifthly, the foot of the fine, which doth begin Foot of the fine; 
thus, Hac eſt finalts concordia, &c. and containeth all the mat- „ 
ter, the day, year, and place, and before what Juſtices it was 
levied, which is therefore called the foot of the fine, becauſe it 
is the laſt part of it, and when this is done, all is done. And 
F.N.B.147-of this there are indentures made by the Chirographer, and de- 
Co. g. 39. livered to the party to whom the conuſance is made, which is OR 
| called the engroſſing of a fine, for then a fine is ſaid to be en- Rogtoling o of the 
groſſed, when the Chirographer makes the indentures of the fine, fne, 7. 


and doth deliver them to the party to whom the conuſance is 
made (2). 
Weft.Symb. A fine is either without proclamations, which i is alſo called a Quotuplex, 
9. 1 fine at the common law, and this is ſuch a fine as is levied after 
265. Sen. ſuch manner and form as fines were uſually levied before 4 H. 7. 
. T.. upon which no proclamations were made, which fine doth till 
«. 7. Co. remain of the ſame force as it was at the common law to diſ- 
1. fl. 8. continue the eſtate of the cogniſor if it be executed. Or it is 
er. 36. with proclamations, which is alſo called a fine according to the 
ſtatute, and which is ſuch a fine as is levied with 8 
after the form and manner ordained by the ſtatute of 4 H. 7. 
c. 24. (and ſuch a fine ſhall every fine that is pleaded be intended 
to be if it be not ſhewed what fine it is) and of this ſort were 
and are moſt fines ſince 4 H. 7. as being the beſt kind of fine 
of all; and it is in the election of him that ſueth out the fine, 
as long as he liveth, to have it with, or without, proclamations. 
0 1 fine alſo, whether with or without proclamations, is either 
"executed, which is ſuch a fine as of his own force giveth a pre- 
ſent poſſeſſion (or at the leaſt in law) unto the cogniſee, ſo * that * P. 4. 
he needeth no writ of Habere facias ſeiſinam, or other means for 
the execution thereof, but he may enter; of which ſort is a fine 
fur cogniſance de droit come ceo que il ad de ſon done, which is 
in very deed the beſt and ſureſt kind of fine of all, and is thus, e- 
eft concordia talis, ſeilicet quod predict A. recognoverit tenementa 
Co. 7. 3%. predict cum pertinen eſſe jus ipſius B. ut ul que idem B. habet de 
dono predict A. & ill remifit, &c. and this kind of fine doth 
always ſuppoſe a feoffment, or gift precedent of the ſame thing 
whereof the fine is had, which the fine is to corroborate and 
ſtrengthen (3): or it is executory, which is ſuch a fine as of 
his own force doth not execute the poſſeſſion in the coguiſee, 


and of this ſort is a fine ſur cognizance de droit tantum, when the 
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(1) If the King's Giver is not entered before the conuſor's death, the fine may be reverſed for error. 3 Mod. 140. 
— but in 2 Ld. Raym. 8 50. If a fine be acknowledged before Commiſſioners in the country in the long vacation, 
and before the next term the conuſor dies; though no writ of covenant was ſued, nor King's ſilver entered; yet the 
e Pleas will permit the conuſee to enter the fine as of the Trinity term preceding. See further, 2 Ar. 

ine, (F. b. 6. 

(2) * there 3 any difference between the record of the fine which remains in the poſſeſſion of the chir agrapher, 
deemed the principale recordum, and the record which remains with the cos brevium, the latter ſhall be amended, 
and made according to the former. — 3 Leon. 183. — See further as to the parts of a fine — Bac. Ar. Fine, (A.) 
Vin. Abr. Vine, (M. b. 2.) — Com. Dig. Fine, (E.) — 1 Co. Read. 

(3) And in reſpect of the heighth of this fine, a fee- ſimple may paſs without the word heirs, Co. Lit. 9. 6. 
Vin. Ab. Fine, (N. b. 3.) Pal. 19. 


2 


part) 


4 Co . * | Chap. 2. 


party that doth levy the fine is ſciſed of the thing, and he to 1 
whom the fine is levied hath no freehald therein, but it paſſeth 
by the fine (1); And a fine ſur done, grant, relegſe, au con- 
fir mation, wich is after this manner. Et 5 ef concordia tatts, 
ſe. quod predit” A. conceſſit et reddidit tenementa Prædicta eum 
pertin' prafat' B. et bæred ſuis durante vita ipſius A. Et predit 
A. warrant” præd cum pertin prafar' B. & bered' ſuis tata vita 
put A. Or thus, Et ef, Ge. quod præd A. conceſpt prod! B. Vii ofa. 
tenementa, Sc. Habend erdem B. pro termino vitz ſuæ. Or thus, 
Et oft, Gc. quod præd A. recognoverit tenementa pred cum 
pertinen efſe jus ipfius B. & ille ei reddidit in eadem curia havend', 
' &c. Or a fine ſur Done, ou Grant et. Render, which is thus, 
Et eft concordia tals, ſec. F Low predift® A. recognoverit, &c. at 
ill que idem B. habet de dono predifs A. et all remiſit, Sc. et 
pro har rædict B. conceſit tenementa prædict cum pertinen 
prafat' A. et iP ei reddidit in eadem Curia babendum et tenen, 
Sc. And if theſe kind of fines be not levied, or ſuch render 
made unto them that be in poſſeſſion at the time of the fines 
levied, the coguiſees muſt enter or have writs of Habere facias 
ſeiſinam, according to their ſeveral caſes, for the obtaining of 
their poſſeſſions. But if at the time of levying of ſuch an exe- 
cutory fine, the party unto whom the eſtate is limited be in poſ- 
ſeſſion of the lands paſſed, he ſhall not need any writ of execution 
to put him in poſſeſſion, for then the fine will enure by way of 
extinguichment of right, and doth not alter the eſtate or poſſeſs 
fion of the cogniſee, however perchance it doth better it (2). 
The fine ſur conuſance de droit tantum allo doth ſerve ſometimes 
to make a ſurrender, and then it is therein recited, that the co- 
nuſor hath an eſtate for life, and the conuſee the reverſion : and 
ſometimes it doth ſerve to grant a reverſion (3), and then the 
particular eſtate is recited to be in another, and that the conuſor 
willeth that the other ſhall have the reverſion, or that the land 
ſhall remain to the other, after the particular eſtate ſpent. 
A fine alſo is either {ingle, which is ſuch a fine by which an 
eſtate is granted to the cogniſee, and nothing granted or rendred 
back again to the cogniſor by the cogniſee: or it is double, 
| Which is ſuch a fine as doth contain a grant, and render back 
FP. + again either of the land “ itſelf, or of ſome rent, common or 
other thing out of it to the cogniſor for ſome eſtate, limiting 
thereby many times remainders to ſtrangers which be not named. 
in the writ of covenant, which alſo is ſometimes with reſervation 
5 of rent, clauſe of diſtreſs, and grant of the ſame over (4), _ 
4. The mannerand The manner and order of ſuing out or levying of a fine is F:perienti«. 
order of levying ef thus (5). Firſt, there is an original writ ſucd out, and this de nd 


a fine, f | N | 9 do levandi 
may be a writ of Meſue, Warrantiæ carte, de conſuetudinibus er Wal one” 
ervitiis, or any writ of right, (for upon theſe or any other writ v en. 
; * 1 H. 7. 9. 
whereby land is demanded or may be recovered, a fine may be Broo. Fins 


| levied) ; but the moſt uſual writ whereupon a fine is levied is a“ 
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(1) And veſts in the conuſee before entry, C. Lit. 266. 5. This fine, being fiir conuzans de droit, alſo 
_ conveys a fee-ſimple, without the word heirs, 6 Co. Read. 7. | | 
(2) Since the ſtatute of uſes 27 H 8. writs of poſſeſſion are never ſued out where fines are levied to uſes; 
for the ſtatute executing the poſſeſſion to the uſe, the cognizee is immediately in poſſeſſion without attornment: 
and by the 4 & 5 Ann. c. 16. attornment after a fine is become unneceſſary. Booth 250.—Pig. 49.—See allo the 
excellent e//ay on fines (lately publiſhed by Mr. Cruiſe, of Lincoln's Inn) p. 38.— In that judicious treatiſe 
the ſtudent will find the doctrine of fines very ſatisfactorily diſcuſſed, | | 
(3) For of a reverſion there can be no feoffment or donation with livery ſuppoſed, as the poſſeſſion, during 
the particular eſtate, belongs to a third perſon. Maor 629. X | — * 
(4) See further, as to the different kinds of fines. 5 Symb. part 2. F. 19. Vin. Aor. Fine, (N. b.) 
(5) The curious reader will find w :ntient manner of levying a fine in Glan. J. 8. c. 2, 3. | 
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Chap. 2. Of 4 FINE. 
| writ of covenant; and whiles this writ is depending, (for how- 
ſoever it be the common practice to take out a Dedimus po- 
teftatem, and have the conuſance of a fine before any original 
writ be ſed forth, yet the original writ is always ſuppoſed in 
Jaw to precede the Dedimus poteſtatem, and therefore doth and 
muſt evermore bear Tefe before it (1), or elſe it is erroneous) 
after the original writ ſued forth, there is a Precipe, which is 
the tituling of the -writ whereupon the fine is levied, and the 
concord and agreement of the parties, both which are fairly 
written, and that moſt commonly in parchment: after this, 
the party or parties that is or are to acknowledge and levy the 
fine, is or are to come tn perſon before him or them that have 
power to take the ſame conuſance, who are to take notice of the 
perſons, that if there be any woman that hath a huſband amongſt 
the conuſors in the fine, they do examine her whether ſhe be 
willing and do it freely without compulſion ef her huſband (2). 
After this, all the parties that are to levy the fine are to declare 
themſelves before the Judges or Commiſſioners, having power 
to take the ſame conulance, to be willing to paſs their right in 
the lands according to the agreement, and to ſubſcribe their 
names or marks to the concord: and if it be taken by a ſpecial | 
Dedimus poteſtatem, it is to be returned and certified under the 
hands and ſeals of the Commiſſioners into the Court of Common 
Pleas, that it may be there recorded and finiſhed. And there 
the party .conuſee is firſt to compound with the King for his 
licenſe, for which he is to pay the King's filver, and thereof he 
is to have an entry on the back of his writ of covenant (3), and 
then he is. to have it enrolled by the Cuſtos brevium, and upon 
this roll the proclamations are to be endorſed, after this, it is to 
ibe brought to the Chirographer, who is firſt to make that note 
thereof that is called the note of the fine (4): and hereupon if it 
be a remainder, reverſion, rent or ſeignory whereof the fine is 
Jevied, the writ of Quid jures clamat, per que ſervitia, quem 
gedditum reddit, as the caſe requireth, muſt be ſued forth 5). 
And after this, the Chirographer is to enter the fine of record, 
to engroſs it, and to make and to deliver the indentures thereof 
unto the conuſee (6); and if it be a fine with proclamations, it 
is * to be proclaimed openly in the Court of Common Pleas * P. 6. 
-once-every one of the four terms next after the engroſſing of it, 
(and it was to be proclaimed within the county where the land 
did lie at every aſſiſes and ſeſſions the next year after the en- 
groſſing of it, but this it ſeems is not neceſſary now) and the 
next term after the engroſſing of it the contents thereof are to 
be recorded in a table, made for that purpoſe, to be ſet up in 
the Court of Common Pleas at Meſiminſter in an open place all 


the term time; and ſo alſo at every aſſiſes, the fine may alſo be 
enrolled and exemplified. En, 1 


_—_— 


MY 


(1) Accordingly Cre. Eliz. 740. Goburn v. Mright; but it ſeems, if the writ of covenant and de, po. both 
i bear date on the ſame day, it is not error, Arundel v. Arundel, ibid. 677. — Nete, in the ſeveral Editions of 
Cro. Elis the number of: che pages from 457 to 472 is repeated. ——S, P. Herbert v. Binion. Rol. Rep. 223. 
(2) In what caſes a feme covert ſhall be examined, Sce Vin. Abr. Fine, (F. M.) and Co. Lit. 353. a. How 
Ihe ſhall be examined, and when ſhe ſhall be barred, though not examined. Chet. 52. : 
(3) When a year and a day have elapſed from the acknowledgement of a fine, an affidavit muſt be made, that 
all thoſe who-gepart with any intereſt by the ſine are ſtill living, otherwiſe the King's filver will not be received. 
Barnes 215. 85 | | 
r Which muſt be enrolled in the proper office, according to the ſtatute of 5 H. 4. c. 14. 
(5) By the conuſee againſt the tenant to compel him fe attorn, but by the fiat. of 4 & 5 Ann. c. 16. F. 9. 
fines are good, without attornment; and there is no occaſion for ſuing out thoſe writs. .IIſ. 44. 
(6) Though it is uſual to complete the indentures of the fine immediately on its being levied, yet there may 
rde many years between the levying and engroſſing a fine. Plaw. 366. 


A fine 
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6 Of FINGS eee 


5. The nature, A fine is a record as of great antiquity (1), ſo of a high. tante of 
uſe, and fruit f | | t 1 Tos n 
| nature, great force, and much credit and eſteem; and it is now. Se. 1: 3- 
become and ſerves for a formal conveyance of land, and one of 26. 
the common aſſurances of the kingdom, for by this means a 
man may convey his land to another in fee ſimple, fee- tail, for 
life, or years, with reſervation of rent alſo. It is therefore 
called a feoffment of record, for it doth countervail a feoffment 
with livery of ſeiſin in the country, and it includeth all that 
the feoffwent doth; and worketh further of his own nature, 
and it is indeed for many purpoſes the beſt and moſt excellent 
aſſurance of all others, for by the antient Common Law it was 
ſo high a bar, and of ſo great force, and of fo ſtrong a nature 
In itſelf, that it did conclude and bar not only ſuch as were 
parties and privies thereto and their heirs, but all others of full 
age, out of priſon, of good memory, and within the four ſeas 
the day of the fine levied, if they did not make their claim 
within a year and a day (2). And it is ſtill of that force, 
albeit it be ſomewhat enfeebled by ſome ſtatutes, that either it 
paſſeth all the right and intereſt of the conuſor to the conuſee, 
or elſe it worketh by way of extinguiſhment and eſtoppel, and 
doth perpetually bar the conuſor and his heirs of all preſent 
and future right and poſſibility of right or other collateral 
benefit to the thing whereof the fine is levied. And if it be 
a fine with proclamations it doth in time become a perpetual 
bar to all others alſo, that have right, except they do take 
care to prevent the bar by their claim, action, or entry, 
within five years after the proclamations ended. And it barreth 
entails peremptorily whether the heir do claim within five 
1 years or not, if he make his claim by him that levied the fine. 
6. What hall be Any perſon male or female, body ſole, or corporate, that wn. 
___ a good ine, or hath capacity to grant, or is able to be a grantor by a deed, may et Fines. 
i. In reſpe@ of the levy a fine and be a conuſor therein, but there are certain per- 2 we ot x 


| bs ay | 8 g 17 Aſſ. pl. 
perſons thereunto ſons prohibited by law, which the Judges or Commiſſioners 27LitSca. 
and their capacity; h ke th fance of 6 | ht not t dmi 1 Perk. 
and by, or to whom | at ta e the conuſance ot nes ought not to a mit OT receive, * 
a fine may be le- and yet if they do admit them, and a fine be levied by ſuch xc incrax - 
vied, and who may perſons, the fine is good and unavoidable, Fieri non debet, ſed nh. 
be conufors or eo- N 3 . ei hp 12Numb. 4. 
nuſees; and by actum valet: and of this ſort are mad- men, lunatics (3), villaines, 
what names. ideots, men that have the lethargy, doting old err that 
* P. y want diſcretion, drunken men, and men that are forced to * it 
buy threatning, impriſonment or the like, alſo ſuch as are born 
Nen Jane memorize. blind, deaf and dumb, but a man that becomes ſo accidentally 
may be received and ought not to be refuſed. Alſo perſons 
Perſons attaint. attainted of felony or treaſon ought not to be received to levy 
a fine, but ſuch perſons being admitted to levy a fine, the fine 
will be good againſt all perſons but the King and the Lord of 
whom their lands whereof the fine 1s levied, are held for their 


times (4): but perſons waived or outlawed in perſonal actions 


a fine, 


Infants. only ought not to be refuſed. Alſo infants ought not to be x. 3. 52. 
- + received to levy a fine, and yet if an infant be admitted to levy 55.997 


a fine, and he do not avoid by writ of error during his minority ** 
(as he may if it be not a fine Sur grant & render in tail, or for 


IT" 4 . n ** * 
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(1) Fines at the common law were frequent before the acceſſion of Will. the 1ſt. 2 Inft. 511. Vin. Ar. 
Fine (A. 1, 2.)——As to the origin and antiquity of fines See the Eſſay on Fines, chap. 1. | 

(2) And the ſtat. of 18 Ed. 1. fays, that on theſe accounts ſuch folemnity is required in pafling a fine. 
2 Inſt. 513. a | 

( 4 This is true ſtrictly at law; but where a man conveyed lands by deeds, fines and recoveries, under 
value, and by an inquiſition was found to be a lunatic, the purchaſe was ſet aſide, and the purchaſer. only 
allowed the money he had actually paid. 2 Fern 678. ET on 7 

(4.) See the cale of Stevens v. Winning, 1 Hill. Rep. pt. 2. p. 219. 


1 life) 


5 Plou. 538. Friars, Monks, and the like, be admitted to levy a fine, the 


Chap. 2. | Of 2 FINE. 7 


life,) the fine will be good for ever againſt him and all others. 


 bPerk.Seft. And if he die during his nonage, before he hath avoided it, it 


19. . 0 9 ; „ o F" » JS... ; 1 
Dyer 220 ſeems his heir can never avoid it, and yet upon this point the 
& per uits \ 


belügen Judges of the Common Pleas have been divided on a ſolemn 


opinion'® argument, and of this uff. Dod. in 17 Fac. made a Quere (1). | 
<17E-3:52- *Alſo women that have huſbands ought not to be admitted alone Women covert. 
ed without their huſbands to levy fines, and yet if ſuch a woman alone 
aq" ' Jevy a fine of her own land ſhe hath in fee ſimple; and her huſ- 
Co. 7-5. band do not avoid it (as he may if he will) by writ of error, entry or 
: otherwiſe during her life, or after her death during his own life, if 
he be tenant by the curteſy, this is now a good fine and will bind 
her and her heirs for ever, except ſhe be an infant at the 
time of the fine levied, and her huſband happen to die during 
her minority, for then in that caſe, if it be not a fine Sur Grant 
& Render to her in tail or for life, ſhe may avoid it during her 
minority; but if the coverture continue until her full age, in that 
caſe ſhe cannot avoid it except her huſband join with her in it; 
but the huſband and wife ought to be received together to levy 
Wett.Symb. any fine of her land. If ſuch perſons as are civilly dead, as Corporations, 
571. 78. fine is void- But ſuch civil bodies as have abſolute eſtate in 
2-in Mag- their poſſeſſions, as Mayor and Commonalty, Dean and Chap- 
dez. caſe, ter, Colleges, and other ſocieties corporate, may levy fines of 
the lands they hold in common, even by the Common Law, 
and ſuch fines are good; but eccleſiaſtical perſons, as Biſhops, 
'Deans, Maſters of Hoſpitals, Parſons, Vicars, Prebends, and 
ſuch like, are by divers ſtatutes reſtrained to levy fines of their 
_ ſpiritual inheritances (2). NL DI 
3H.6.42 Any perſon that hath capacity to take by grant, or may be 
30 E. 3.5. a grantee by deed, may take by fine and be a conuſee therein, as 
K. 3. os. any perſon male or female, of full age or under age, whether 
it be a Feme Covert, mad perſon, lunatick, ideot, any perſon 
in priſon, or beyond the ſea, alſo any perſon attainted of felony 
or treaſon, or outlawed in any perſonal action, a baſtard, 
clerk convict, or alien, may be conuſee in a fine, and a fine 
*5H.7-25- levied to ſuch perſons is good. *Alſo corporations ſpiritual | 
Dyer 188. and temporal may be conuſees in fines, and fines * levied to * P. 8. 
them are good; but before the engroſſing of ſuch fines there 
gocth always a writ to the Juſtices of the Common Pleas, 
uod  permittant ſinem illum levari. But ſuch perſons as are 
civilly dead, as Friars, Monks, and the like, cannot be 
conuſees in a fine, and therefore a fine levied to ſuch perſons 
1s void. wi | | | 
Veſt.Semb, The names of cogniſors and cogniſees in fines muſt be cer- 
of Fines, tainly ſet down, and they muſt for the moſt part be deſcribed 
by their right names of baptiſm and ſurname, whether they 


— —_ 
— N 


(1) The Law makes a diſtinction with reſpect to an infant, between matters Ll record, and matters in fait : 
the latter he may avoid either before or after he comes of full age, but the former only during his minority ; be- 
cauſe matters of record, as fines, &c. are judicial acts and taken by a Court, or a Judge, and therefore the 
nonage of the party to avoid the ſame ſhall be tried by inſpection of the perfon of the infant by the Fudge, which 
cannot be done after his full age; but if on a writ of error, brought by the infant to reverſe the fine for his nonage, 
proof thereof is made before he comes of age, and he afterwards dies before the fine is reverſed, his heir may 
reverſe it, or if he comes of full age before the reverſal is complete, it may be reverſed after his full age, Co. 
Litt. 131. a, 380. ö, Cro. Fac. 230. 2 Inſt. 483.—What is to be tried by the Court upon inſpection; ſee Bac. 
Ar. Trial, (P)—and for the manner of reverſing a fine for the nonage of the conuſor by inſpection, 3 Bl. 
Comm. 332.-—Eſſay on Fines 75. | 

(2) The Queen may levy fines : an Alien who hath purchaſed land cannot levy a fine if the Court perceives 


it, but if the fine is levied, it is good and ſhall never be reverſed. Denſb. R. on fines, 13. See further who may 


levy fines, Vin. Ar. Fine, (D. 10.) Brown 14. Bac. Abr. Fines, (C.) 


If any perſon levies a fine in the name 


of any other perſon who is not privy nor conſenting thereto, and ſhall be lawfully convicted thereof, ſuch per- 


fon ſolevying the fine ſhall by Stat. 21 ac. 1, c. 26. ſuffer death without benefit of clergy. 
| be 
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be King, Princes, Dukes, Marquiſſes, Earls, Viſcounts, 
Barons, Lords, or Knights, which be names of dignity, but 
8 ſome. of theſe. are e ee deſcribed without their ſurname, 
© as Georg Comes Salap. Jobannes Dux Lancaſir. or whether 
they be Eſquires or Gentlemen, which be names of worſhip 
and honour. But theſe additions of names of dignity and 
Honour given to ſuch perſons or any others, as Biſhops and the 
like, are uſed in fines. rather of curteſy than of neceſſity, for 
they are not ncedful in, fines. But in caſe where there be 
two of one name it is ſafe to make ſome 1 by aye of 
diſtinction, as ſenior and. junior and the like. 
If a woman, living her fr huſhand, bor 1 ſecond huſband, 7 H. 4. 2»: 
and with him and by his name acknowledge a fine, it ſeems this 
is void becauſe of this miſtake; but if a woman with her right 
Huſband, by a wrong Chriſtian name, levy a fine ſhe is concluded 
by it, and cannot avoid it during her life. And yet if a fine «any... 
be levied to a man and his wife by a wrong name, as to A. 
and Sihl his wife, When her name is Habell, this is holden to 
be void. But if a fine be levied by a woman by the name r. . 8. 
of Margery when her name is Margaret, or by the name of Lt. bros. 
Agnes, when her name is Anne, it ſeems this fine is a good fine. 344. 
2. In reſpect of the The perſons or Judges before whom a fine is to be levied are wet symb. 
eee, of two ſorts, for ſome. are Judges only at the time of the cog- 
va s eue niſance, and certificate thereof, and others are Judges to whom 
place before whom the cogniſance is to be certified, and before whom it is to be 
e recorded. The firit ſort are ſuch as have power to take ſuch 
perſons may take COgniſance, either ex officio, and by virtue of their offices; or 
On 77 08 by ſome commiſſion general or ſpecial granted unto 'them b 


and where, ang 3 CO ute of Chancery; *as all or any two of the Juſtices zr 


how, and the duty of the Common Pleas may in open Court take knowledge of de Cathi 
eg perſons fines and record them by virtue of their office (1). * Or the & vycrazs. 
Chief Juſtice of that Court may by the prerogative of his .J. 
place take cogniſance of fines in any place out of the Court, 
and certify the ſame without any writ of Dedimus poteſſatem (2): 
'and ſo alſo as it ſeems may two of the Juſtices of that Court 185185, 
with the conſent of the reſt: or one of them with a Knight Fine: 2. 
(but this is not uſual at this day.) * Alfo Juſtices of aſſiſe, by £ Pier ang 
the general words of their patents, may take and certify cogni- 1:0. or 
ſances of fines without any ſpecial Dedimus poteſtatem, but at this 
*P. 9. day they do not uſe to certify them withauta * ſpecial writ of De- 
Aimus poteſtatem. And fines have been levied before Juſtices errants. 
Dedimus poteftatem, Allo cogniſances of fines are taken by a ſpecial writ iſſuing cromp. Ju 
id. out of the Chancery called a Dedimus poteſtatem, whereby com- 1j. 8 
miſſion is given in divers caſes to a private man for the ſpeeding 46. K. G. 
of ſome act appertaining to a Judge upon a ſurmiſe that the 
parties that are to do the ſame are not able to travel, and by 
this writ upon ſuch a ſurmiſe, power may be given to any Ser- 
jeant at law alone, or to any Knight and Gentleman together, 
to take the conuſance of ſuch perſons, and they may by virtue _ 
thereof take the ſame leither of all or ſome of the parties; Art 


® and that, as it ſeems, in any place accordingly (3): * But a 1 H. 6. 22. 


n H. 6. 21. 


* 


— 


(1) By the ſtat. — Ed. I. de mods le vandi ſines, which directs * to be levied in the —— Pleas, and nat 
elſerobere. 2 Inſt. 5 except in a Court of antient Demeſne. Hunt v. Browne, 1 Salk, 

(2) But the Cie? Tullice of England cannot, nor any other of the Juſtices, except the Chief Juſtice of the 
Common Pleas, who hath this ſpecial authority by cuſtom, and not by any ftatute. 9 Co, Read. 

(z] For the origin of the writ of De. po. See 2 Infl. 512.— for its nature and operation, Vin. Abr. Fine, 
(M. b.) — by the preſent practice it is ſufficient if one of the Commiſſioners be a Knight, or tho' neither 


ef them be a Knight, if one of the Judges gives his Alocatur to the caption, by which means great abuſes 
are jaid to happen in taking of fines, Bac. Abr. Fines, (D.) 
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of what things a cleſiaſtical and made temporal, or temporal (1). As of an 28. So. fer 


fine may be levie 39 . | p - in expoſitiou 
or not, nd by what honor, manor, iſland, barony, caſtle, mefſuage, cottage, mill, of qe in- 


names. toft, curtilage, dove-houſe, garden, orchard, | land, meadow, 
8 paſture, wood, under wood, chapel, river, chauntry, corrody, 
office, fiſhing, warren, fair, rectory, mines, a view of frank- 
pledge, waife, eſtray, felon's goods, deodands, hoſpital, furzes, 
heath, moor, rent, common, advowſon, hundred, way, fer- 
ry, franchiſe, ſeigniory, reverſion, toll, tallage, pickage, pon- 
tage, aquitail, fervices, portion of tithes, oblations, or the 
like (2). And therefore fines de honoree de S. or de maneria” 
de S. or de caſtro, or de caſtello de S. cum pertinen are good. 
So fines de und meſuagio, und cotagio, uno molendino, without agua- 
tico of granatico annexed, are good. So fines de uno toffo, uno cur- 
tilag. uno columbario, uno gardino, uno pomario, decem acris terre, 
decem acris prati, decem acris paſture, decem acris boſci, decem 
acris ſubboſci, de ballica five officio baillivat' de D. de 
cuſtod. five officio cuſtod. de B. de cuſtod. parci & forreſtæ de D. 
officio ſeneſcalciæ de S. cum pertinen, decem acris brueræ, decem 
acris moræ, decem acris uncariæ, decem acris mariſci, decem 
acris alneti, decem acris ruſcariæ, are good. Alſo fines may be de 
v1. fran pleg. libertate & francbeſtis, in D. wardis, maritagiis, 
eſcbaet catall. felonum, waviat extrabur. de cattall. fugitivorum, 
 utlagat, attinct. de ferrets. mercat. wrecco maris, or, de rectoria 
eccleſiæ parochialis de M. or, de decimis granorum, garbarum & 
Fen eidem rectoriæ ſpectan &c. or, cum omnibus decimis grano- 
rum, garbarum & freæni eidem rectoria ſpectan, or, de decimis 
garbarum, ad eccleſiam de M. qualitercunque ſpectan. or, de omni- 
bus & omnimod” oblationibus, decimis granorum, garbarum, fant, 
lane, lini, canabis, porcellarum, aucarum, agell. or, &c. & 
aliis emolumentis quibuſcung ; ſpectan creſtent' five exiſten cum 
pertinen in D. allo fines: may be de cilio ſalium plumbarum, aquæ 
falce, puteo, or, de theolonis, flallagio, picagio, pontagio, infra 
Burgum de D. or, de quodam corrodio unius pants, unius lagenæ cer- 
viſie pro omnibus hominibus in D. or, de chiminio, de piſcaria, or 
de libera warrenna, or de frankfold, de franchefia, or, de nundinis 
CP. x7, de D. Angulis annis ad feſta de M. ibidem tenend' * mercat de D. 
quiet. five libero paſſagio ultra aquam de D. or, de commuma, or 
de paſtura pro omnibus animalibus, or pro omnibus averiis, or de 
' paſtura pro decem ovibus, or pro decem bovibus, equis, Vaccis, porcis, 
ſpadonibus, &c, or de communia paſture quod pradif M. B. 
habet & habere ſolebat pro omnibus averis ſuis in centum acris 
terre ipſius I. A. in D. or de advocatione eccleſie de D. or de 
advocatione tertiæ partis eccleſiæ, &c. or de rectoria de D. advocat. 


2 
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(1) Or whereof a Precipe quod faciat, doth lie, as the writ of cuſtoms and ſervices; or a precipe quod per- 


mittat, as to have a common way, &c. or a precipe quod teneat, as the writ of covenant to levy a fine, and the 
like, 2 Inſt. 5 13. ö | | | FT 
(2) To theſe may be added Shares in the new river water, whereof fines are levied by the deſcription of ſo 
much land covered with water, and when a fine and recovery of theſe ſhares are neceſſary, in regard the new 
river runs through the ſeveral counties of Hertford, Middl:Jex, and London, there muſt be three ſeveral fines 
and recoveries, 2 Pr. Vms. 128. Where money is agreed to be laid out in lands to be ſettled in tail, a 
fine cannot be levied of the money, but a decree of a Ceurt of Equity can bind it as much as a fine alone could haue 
bound the land if it had been bought and ſettled, 1 Pr. Nins. 130.—but where the eſtate tail is of ſuch a nature as 
would require a recovery, and the remainder-man has but a chance for the eſtate, as the tenant in tail may 


happen to die before the recovery ſuffered, or in a vacation when a recovery cannot be ſuffered, a court 


of Equity, whoſe buſineſs it is to aid the intent of a party, will not, in violation of ſuch intent, decree the 
payment of the money to the tenant in tail, but decree it to be laid out in a purchaſe of land to be ſettled 
according to the direction of the party, in order that the chance of the remainder-man may be preſerved 
1 Pr. ins. 471, 485. This doctrine was fully diſcuſſed, and all the caſes relating to it, in the caſe of 
Pultney and the Earl of Darlington, heard before Lond Chancellor Bathurſt, and reheard before Lord Chan- 


cellor Thurlo in Michaelmas Term 1778. See farther of what things a fine may be levied Vin. Abr. Fine, 
(B. a.) | 


preſentat. 


ſuopra. 


Chap. 2. EN. | e 
a præcentat. donat. libera diſpoſitione, & Jure patronatus eccleſiæ 4 
D. or de patronagio cum advocatione vicaria ecclefie de D. & 
capell.  eidem rectoriæ annex, or de tertia parte advocationis ec- 
clefie, &c. or de medietat' advocat' ecclęſiæ, or de advocatione 
medietatis ecclefie, or de medietate, or de tertia parte meſſuagii, 
decem acris terræ, or the like, and theſe fines are good. Alſo 
a fine may be de homagio, or de feod' militis, or de uno feod 
milit in D. or de ſervitio unius paris calcarium deauratorum, or 
die ſervitio inveniendi hominem eguitem or peditem ad eundum vel 
ad equitandum with the cogniſee in exercitu Wallie, &c. or de 
minera plumbi & cujuſcunque generis metalli, or de proficuis Mei, 
or de proficuo molendini, or de gurgite, or curſu aque current'. 2 
hev- vocat H. infra & per terr' voc K. ad molend. vocat. B. or 
de wera five veda in D. And fines of all theſe and ſuch like 
things are good, but a fine that is levied of a thing not 
certain, as 4 tenemento or de ane or the like, is void | 
- 
21 E. 3. LN A fine may be of a .rent-charge which had no being before, (n. ) 


Wet. tmp, Or of a chief rent or other rent which had a being before, but 


nba. not of annuity, and a rent will paſs by the number of the 


things to be rendered, as de decem librat. decem marcat, ſex 
denar or quinque ſolid or uno obolario. As precipe A. quod 
reddat B. con Cc. de 4 librat reddit. & red. dimid unius libra 
piperis, ac reddit. unius parts chirothecarum, ſagitte barbate 
unius par calceorum, unius vomerts, 1 lib. cere, 1 lib. piperis, 1 
lib. cumini, 1 clavi gariophylh, 1 roſe rubre, 1 acus & fili, quarterii 
Jrumenti, unius quarterii hordei, 2 bracei caponum, 40 gallorum, 20 
gallinarium, mille ovorum et aucarum. An honor may paſs by the 
name of a manor, or by its own proper name, as de honore de 
Tickbill, or de manerio de Tickbill : ſo other things may moſt of 
them paſs by their own proper names, as de caſtro vicecomitatus 
de S. inſula de D. hundred. de D. burgo de D. 
E49 A manor may paſs by its proper name without naming of the 
| town or place, towns or places wherein it doth lie, as de manera 
de D. cum pertinen. 
Other things may paſs in fines by the ſame names they are 
granted in deeds, as de ſcit. ambit et precinct nuper monaſterii 


de D. Scit. manerii de D. n de D. parco de D. præbend 
de D. 


u AA caſtle or hundred ay be parcel of a manor and paſs by 


8. 1 E. 3. the name of the manor whereof they be parcel, and one manor 


+27 H.6. may be parcel of another manor, and paſs by the name of that 
* manor, ora caſtle may paſs by its own proper name, as de cafte/lo * P. 12. 
de S. cum pertin ſo alſo 1 hundred paſs by its own name, 
as de hundred. de S. 
Weſt. wi A view of frank-pledge __ ſuch like thing may alſo paſs 
by their own names, as de viſ. frank pleg' bonorum et cattal- 
lorum, waiviorum, felon' fugiti orum, utlagat. in exigend poſi» 


forum, Velen de ſe, deodand. theſaur invent ac extrabur” cum 
pertinen in M. 


Plow, 16. By the name of a meſſuage may paſs a houſe, a curtilage, 


171, a garden, an orchard, a dove-houſe, a ſhop, a mill as parcel 
of the ſame. The like of a cottage, a toft, a chamber, a 


FSB 


—— 


ks 
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(1) Or at leaſt voidable by writ of error, for the uncertainty of tbe words; the proper word to expreſs a 
tenement in a fine, being: meſſuagium, and therefore a fine levied de uno meſſuagie, will be good, Brown 23. 
(2) Accordingly Wood's Inſt. 242.——/ed contr. Denſb. R. on fines 14. 
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cellar, 


+ 
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cellar, &c.· Yet theſe may paſs by their own fingle. names 
alſo, as de uno meſſuagio, uno curtilagio, &c. 
A chappel or an hoſpital muſt be demanded in a wo. and 234. fl s. 
may paſs by the name of a meſſuage. 
- A reverſion of land may paſs by the name of a reverſion or *. 3.B. 1 
by the name of the land. it ſelf. x 
A foldage may paſs by the name of De liberiate unius faldagii Weſt, ubi 
et curſu ovium cum. pertinen in F. or de libero faldagio ovium 14 4h 
cum pertinen in F. or de libera falda. | 
Land, meadow, or paſture, wood and the like, may paſs by. 16 4c. 9.5 
a certain number of acres 0 1), or by the certain meaſure of the 
ſuperficial quantity thereof, as de hida,, carucata, bovata, vir 
gata, acra, roda, furlingo. terræ + houſe-boot, hay-boot, and 
plow-boot may .paſs by the name of eſtovers, as de rationabili by y mb. 
eftoverio in boſcis, viz. in decem acris boſet ipſius A in D. And a EW 
fiſhing may paſs by the name of /eparali piſcar in aqua de S. 
And high-wood and underwood may. paſs by the name of 
wood, as de 20 acris boſei, Ce. 
 Parſonages, rectories, advowſons, vicarages, or Na impro- wes Symb, 
priate paſs not by the names de advocarione eccigſiæ but de recto- 88 
ria ecclęſiæ de S. cum pertinen. But when the fine is but of a 
preſentation to a church only, it muſt be de advocatione eccleſice 
de S. and not cum pertinen, and of all vicarages endowed the 
writ muſt be de advocatione vicariæ ecclefie de S. and not cum 
pertinen and where no vicarage is endowed, it muſt paſs: under 
theſe words, de advecatione.ecele efie de S. GS. 
If part of an entire- thing paſs, it muſt paſs by theſe words, 
de medietate, tertia parte, quarta parte, &c. as the caſe is, as 
de duabus partibus in tres partes dividend. 8. acr. terre, or de 
medietate omnium decimarum, granorum et fani de ter vocal” le 
Blacklands.cum pertinen. in H. But if an entire thing as a 
manor or meſſuage be parted, as if the manor of S. be divided 
into two parts, (if the diviſion be ſo made that the manor of 
that part be not extin&) and a fine be to be levied of a part 
of it, it muſt paſs by the name of the whole, as de maneri de S. 
So if a meſſuage and 23 acres be parted, the part divided ſhall 
® P. 13. paſs by the name of one meſſuage and ten acres of * land, and 
not by the name de medretate unius meſſuagu & viginti acr' ter. 
And if things be otherwiſe named than as before, ſometimes 
the fine will thereby loſe its force'in-all, and ſometimes i in part: 
But if a thing be gwice.named in a writ. of covenant, as a manor, 
and a hundred parcel of the ſame, this will not hurt the fine. 
The things that do paſs by the fine muſt be named to lie Bro re 
in the ſhire, town, pariſh, or hamlet, where it doth lie, for AgE 4. 6. 
fine is good, albeit it name the lands to lie in the hamlet, or in 
a town decayed; but it is good to name the town wherein the 
| hamlet is, and that with addition for diſtinction . if there be 
| divers towns of the ſame name in that county. And if a 
g KD manor extend into divers towns, as into A. B. and C. it is good 
| to expreſs all or none, as de Manerio de S. in A. B. and C. 
For if any of the towns be omitted, none of the manor in that 
town will paſs, but if the fine be of the manor of S. cum 
pertinen and ſay. not here it lieth, this fine will, carry the 
whole manor. And if there be divers manors of one name, as 
South §. and North S. or the like, it is ſafe to ſet down in 
the writ for the fine which manor is intended to be paſſed, 
howſoever the fine may be good of the manor intended to be 
paſſed without the diſtinction (2). 
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(1) Where a fine is levied of ſo many acres : of land, the acres are to be conſidered as cuſtomary acres, 
and not acres according to the Statute. MWaddey v. Nuten 8 Mod. 276. 
(2) See further by what names and deſcriptions things will paſs in tines, /in. Abr. Fine (C. a.)—Z/ay on 


Fines, 91. 
The 
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br 2 The brdir of build things in fines is;! Pirſt, to ſet down 
Reg. Ges the mot worthy things before things leſs, worthy, as a manor 
| beforei'a' meſſuage, a caſtle before a manor, à houſe before 
land, arable land. before meadow, meadow: before paſture, :8&c: 

+ 1 - Secondly to ſet down things general before things ſpecial; as 
nne ing the Genus of Meadow, paſture; wood, &c. before 
them; wood, being the Genus to ''wood-grounds,' as a/netum, 
falicetum, before them. F hirdly, to ſet down entire things 
before) parts of things, as de maneris de S. & medietate manerii 
ue B. 'Foutthly, vr oe down ann things after __ man- 
ner — WT "Oh 54 2 45 $347 74700 94472 Th 6e * 3117 10 tu Ti 
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Juagrum, 438 enen ks ies had tum, ern; cus, ra 
2 Mei EY Mo, Col, Gar, Te er, Pra, Paſ, BY, We e . 
ria, cus, tum, a” lit: | 
Hane ane Ale, a Rpt Ned,  Seetare, prisra (1). 
951963 M1691 94d 16d; ot bong nei vids 54 
And yet if this order be not obſerved, but the ing be 
otherwide placed in the writ, if i it be ſuffered to golds the fine 
will be good enough: 
stat. 25K. 2. If either the cogniſor or copnites, at the time of the Ge: tos 4. In reſpedt of the 
14. 4 K. 3. vied, be ſeiſec of any eſtate of freehold in fee ſimple, fee tail, — a 
36. n 3-or far life; in poſſeſſion, reverſion, or remainder, whether the 
* 1E. 3. ſame be by right or wrong, the fine will be a good fine in this 
reſpect (2). And therefore if one that is ſeiſed of land in fee 
ſimple, or fee tail, general or ſpecial, levy a fine of this land 
to a ſtranger, this is a good fine. 80 if a ſtranger levy a fine 
to him of this land, this is a good fine. 80 alſo a fine, levied | 
by, or to, a tenant for life of the lande he doth: ſo * hold; is * Page 14. 
good in this reſpect: but he muſt take heed of a forfeiture Forfeiture, 
- > 4nithis- caſe ;: for if tenant for life levy a fine /ur cogniſance de 
droit come ceo," &c. to a ſtranger, or levy a fine ſur grant & re- 
Teaſe to a ſtranger, to hold to the cogniſee for a longer time 
than for the life of the tenant for life, howloever in this, caſe 
the fine be a good fine, yet this is a forfeiture: of the eſtate of 
the tenant for life, whereof he in reverſion or remainder may 
take preſent advantage (3). And yet if ſuch a tenant for life levy 
a fine ſur grant & releaſe, to hold to the cogniſee for the life 
of the tenant for life; or grant his eſtate by luch a fine to him 
in reverſion or remainder; or by fine grant a rent out of the 
land for longer time than for his own life; in theſe caſes the 
IH, ” 22. fine is good, and there is no forfeiture of the! eſtate of the te- 
5. 1062 nant for life. So likewiſe if a fine be levied to a tenant for life 
by a ſtranger, who doth thereby acknowledge all his right to 
be in the tenant- for life, and releaſe and quit claim to him 
and his heirs, and go no further, this is a: good fine, and no 
forfeiture of the eſtate of the tenant for life; for his eſtate is 
not changed thereby, and it may enure to him. in reverſion; 
but if the ſtranger ſay further in the fine come ceo que il ad de 
Js dane, this 1 is a forkeitape: e (4). 
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(1). Theſe two Moki myttlätz rte appear to be intended to aft” the etlbrß“ 

- - (2). See accordingly. 3 Co. 90. A fine by ce/tui que truſt, upon a conſideration, will bar and transfer 
a try/t eſtate, as effectually as it will a legal e 1 Chan. Ca. 49. and it is ſaid that ſuch a fine with 
proclamations, and five years nonclaim, will bar the remainder of a truſt eſtate, 1 Vern. 226. 

(3). But he is not bound to do ſo, and therefore the law gives him five years after the death of the tenant 
for life, becauſe he has no reaſon to look until the natural determination of the eſtate, per Za. Hardwicke, 
2 Ve. 482.— See alſo Whaley and Tankard, 2 Lev. 52. 

(4). So as to intitle a remainder man to enter, if the tenant for life accepts the fine; and yet it does 
not diſplace or deveſt the remainder or reverſion.— See Fearne s learned and uſeful Eſſay on Contingent Re- 
mainders, 3d edit. 247. * 274. 3 | 
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Bout if neither the cognifor not cogniſee iy ſeiſed of any . 4. u. 
eſtate of frechold in poſſeſſion or reverſion, of the lands wWhereof A of 
the fine is levied, at the time of the levying of the ſame, but 55%. fl. 

have only a leaſe for years, or not ſo much, the fine is void 7 123. 545 
and of no force as to any ſtranger, how ſoever it may be. good Ke 
' Ed>ppel. between the parties by way of eſtoppel (1). And therefore if a 
| leſſee for years, or a diſſeiſee, or one that hath right only toa 
remainder or reverſion, levy a fine to a ſtranger that hath no- 
thing in the land, this fine is void, or at leaſt voidable as to 
and by any ſtranger thereunto; and he that hath cauſe may 
ſhew that the freehold eſtate and ſeiſin of the land was in ano 
ther before and at the time of the fine levied; and that Parte: 
Anis nibil baouermnt tempore levationis finis; and by this avoid 
it. And yet a vouchee after he hath entered into the warranty 
may levy a fine unto the demandant, but not to a ſtranger. And 
a diſſeiſor may levy a fine to a ſtranger that hath nothing in 
the land, and this is a good fine; for he hath the fee fimple (lt 
by wrong in him. Alſo the iflue in tail may be barred by 
way of eſtoppel, by a fine levied by anceſtor being tenant in 
tail; albeit neither conuſor nor conuſee have any eſtate of free« | 
hold in the land (2). '= A joint-tenant, tenant in common, or »«6#.8. . 
coparcener may levy a fine. of his part to a ſtranger, and this $2" 5 
will be a good fine (3). And fo alſo, as it feet, way one Pea 
coparcener, or tenant in common, to another. Feen. 
One ſingle member of a corporation aggregate of many : 
eannot levy a fine of the lands of the corporation; as a mayor, or 
the maſter of a college, cannot levy a fine without the com- 
monalty, or his fellows, &c. But ſuch perſons may levy fines 
_ of the lands they aredolely; ſeiſed of i in their own. right, as bene 
men may do. 
® P. 15. X Such as have eſtates of frechold i in ecclefialtical lande in inthe Co. 13. 76. 
” right of their churches, houſes, &c. as Biſhops, Deans and Chap- 
ters, Prebendaries, Parſons dne may not levy a fine of 
ſuch lands; for if they do, it will not bind the ſuccefſor. 
. | He that hath an eſtate of fee fample in lands in the right TY 
of his wife, ought not to levy a fine thereof without her; and BE. + = 
if he do, ſhe and her heirs may avoid it after his death (4). na. s 
Alſo he that hath an eſtate of lands given in tail by the . . 5. ci 
King, or by the proviſion of the King, ought not to levy a 36 ©. 5. 3 
fine of this land, for it is void as againſt the iſſue in tail and 7. 8 
the King. Alſo he that hath an eſtate of lands that are pro- 
hibited to be ſold by Act of Parliament, ought not to levy a 
fine of ſuch land. Alſo ſhe that hath an eſtate of lands of her 
huſband, or of any of his anceſtors, aſſured to her for her join- 
ture, dower, or in tail; by the means of her huſband or any of 
his anceſtors, may not levy a fine of this land, for if ſhe grant 
a greater eſtate than for her. own life, this ; worketh a: en | 
1 ©r:1. forfeiture (5). 
abode. e In the concords of hace ſome things are to be regarded. in Weſt, Sym, 
touching it; and the manner and form, and ſome things in the matter and ſub- wh fupen. 


what concord or a- 30 
— ay” th ſtance. Firſt, when a fine is levied to divers cognifees, the Co. 5. 38. 


made by fine, or not. right ſhall be ARE, | to one of them (6). As if a fine * 


* 
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(.) Accordingly iſt. Burr. 95. and fee C. Lit. 32 5 a. and Weale and Lower Poles. 54. for die doing 
of eſtoppel. 

(2) For a ſine may be levied af a rigbt in futuro, or of a poſſbility, and will be ſufficient to bar the iflue 
in tail, 10 Co. 50. a. 

(3) And if there be two joint-tenants in fee, and one of them levies a fine of the whole, this will not amount 
to an ouſter of his companion, but it is a ſeverance of the jointure, though they continue to be in of the old uſe,— 
Eſſay on Fines 71.— 6 Med. 45. 

(4) But if the ſuffers five years to paſs after the. death of her huſband without entry or action, ſhe and her 
heirs are barred, Dyer 72. 8. 

(5) See further of what eſtate perſons may levy fines, Pin. Abr. Fine (D.) 

8 For if a fine be levied to two perſons and their n, the court will refuſe it, x Leon. Rep. 62. 


1 levied 


| Angl. 217 to 237. 


Chap. 232 r 15 
levied by A. to B. and C. it ſhall ſay, Quod predi' A. recogno- 
werit tenementa prædict 'effe jus ipfius B. ut ill que iidem B. 
et C. babent Bc, But the King's tenant may acknowledge the 
right to be in divers. Secondly, the eſtate ſhall be limited to 
His Heirs only to whom the right is limited, and not to the 
heirs of all the cogniſees, as thus, Qued predict A. cognoverit 
ten pred” &c. efſe jus ipfius B. ut ill que iidem B. & C. habent 
de dono pre dies A. & ill remifit & quiet clam de ſe & hered' 
ſuis prefat” B, et C. et bered' thus B. Sc. The releaſe and 
warranty muſt be from the heirs of one of the cogniſors; 
where there be more than one; for in a fine from divers the 
fee 1s ſuppoſed to be in one only, and therefore it muſt be 
thus; Nod predif” A. & B. cogn' &c. & ill remis Gr. de ſe & 
. bared' iþfius A. &c. Et iidem A. et B. conceſſerunt pro ſe et hered' 
ipfins A. quod ip war tenementa Ce, contra ſe et bæœreder iþfius 
A. in perpetuum. But if the fine be of lands in gavel-kind 
contra (1). Fourchly the concord need not to rehearſe all the 
Tpecial names of the things contained in the writ, but it is 
ſufficient to ſay, Tenementa predifta, as quod pradit A. recogno- 
werit tenementa predifia, &c. FEifthly, as a concord cannot 
be without an original writ, ſo it muſt purſue the original 
writ, and cannot be of any foreign thing, f. e. ſuch a thing as 
is not contained in the writ, except it be conſequent there- 
unto, as when the writ is of land, there may be in the con- 
cord of a rent out of this land; but there may be more things 
in the Precipe than are named in the concord. A concord may 
be with an exception of ſome part ; but this exception muſt 
woe be of ſuch things whereof the writ will lie and are 
mentioned therein; * muſt be certainly named, and muſt ſuc- * P. 16. 
ceed the things out of which they be excepted, as precipe A. 
B. quod teneat G. D. convenc' &c. de manerio de D. cum per- 
tines in C. (except uno mefſuagio, duabus acris terra, et advo- 
catione Eccigiæ de G. c.) Et eft concordia, &c. quod præd A. 
cogn' tenementa prædidt cum pertinen {except preexcept). 
And in all theſe and ſuch like caſes, as before, where the con- 
cord is not formal, the judges ought not to receive the fine 
nor ſuffer it to paſs; but if they do, and the fine be finiſhed, it 
cannot afterwards be avoided by writ of error, or otherwiſe, for 
theſe faults (2). : | 


dein wen The concord and agreement may be made of an eſtate in fee 
ebam, ſimple, fee tail, for life, or for years; it may be alſo of divers 
dc cf. remainders, and that to them that are no parties but ſtrangers 
rus 208, to the fine. It may be alſo ſingle or double, with a render back 

again of ſome eſtate in the ſame land, or ſome rent out of it; ſo as 

a concord may have in it a reſervation of rent, a clauſe of diſ- 
b Bro. Fines treſs, or nomine penæ, and a warranty, And therefore if A, 
C55. 48. levy a fine to B. fur cogniſance de droit come ceo & c. And B. 


Plow. 235 by the ſame concord do grant and render the land back 
Co. 1.56, again to A. for life without impeachment of waſte, the re- 
mainder to C. the wife of A. for her life, the remainder to 
A. and his heirs, this is a good concord; and by this deviſe 
a jointure may be and is oftentimes made to a woman. And Jointure. 
if a man would have a leaſe for life or years made of land by Lease. 
fine, the leſſee muſt by the concord acknowledge the lands to be 


the right of the leſſor (who is ſeiſed of the land) as that, &c. 


„*** * ll At ets * r — "0 
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(1) Accordingly a fine levied by three, with warranty for the heirs of them all; admitted by the court; 
becauſe the land was gavelkind, and the conuſors heirs by the cuſtom, Robinſon on Gavelkind 132. 

(2) For various precedents of precipes and concords, ſee Brown 26.—I1ſ. 101, to 139.—— Mad. Form. 
and fe the nature and antiquity of concords, ſee Mad. Form, Angl. Diflert, p. 13. 
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rent and the reverſion to the tenant in tail. 


right heirs of B. this is a good fine. But in ſuch a fine: fur; 


them. And therefore if A. acknowledge a fine to B. and B. ren- 
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And then the leſſor muſt grant and render the ſame. land hack 
again to the leſſee (the conuſor in the fine) for life, or for a 
certain number of years, as the agreement is, reſerving a tent 
with clauſe. of diſtreſs; and this is a good fine, and a common 
deviſe for this purpoſe. But if the leſſor be tenant in tail, it 
ſeems this fine will not bind the iſſue in tail (1). And yet if 
A. tenant in tail, and N. do by fine acknowledge the land to 
be the right of a ſtranger, as that, Cc. and then the ſtranger 


that is cogniſee, doth. grant and render the land again to NV. for 


life or years, with clauſe of diſtreſs, &c. and then grant and 
render, the reverſion tothe tenant in tail, this is a good fine, 
and will bar the iſſue in tail alſo, and will- likewiſe paſs the 
So if a ſtranger 


that hath nothing in the land levy a fine fur cogniſance de droit 
come ceo. que il ad &c. to him in remainder in tail depending 


upon an eſtate for life, and the cogniſee by the ſame fine ren- 


der to the cogniſor for ten yeats to begin at Michaelmas fol- 


| lowing and dieth, and all the proclamations are made after his 


death, and the tenant for life dieth after the time the leaſe is to 
begin; this is a good fine, and ſoa good leaſe to bar the iſſue in 
. | a „ RE. | 
If A. B. and C. levy a fine to D. and D. render the land back wet. Sym. 
again to A. for life, the remainder to B. in tail, the remain- 2 
der to C. * in tail, and the remainder: to a ſtranger in fee, this 
or any ſuch like concord as this, is good (2), And if A. and B. 

join in a fine of a meſſuage to C and D. and to the heirs of C. 

who do grant and render a charge of 30/, out of the land to A. 

for his life, to begin after the death of B. to be paid at the 


feaſts of, &c. Proviſo ſemper quod pred” conceſſio pred annualis 
reddit zol. non aliqualit” ſe extendat ad onerand perſonas diff C. 
D. /ed tantummodo ad onerand dict meſuag tota vita ipfius 


A. then they grant and render the meſſuage to A. during the 
life of H. the remainder to B. in tail, the remainder to the 
grant & render, theſe things muſt be heeded: 1. None may 124 x4. 
take the firſt eſtate; by the concord, but the cogniſors or one of Rad Be: 


der and grant the land to A. habendum ſibi & E. uxori ejus and 


the heirs of their bodies; or if the huſband levy a fine. of his 
wife's land, and the cogniſee grant and render the land to the 


huſband and wife, this is not a good concord. | 2. The render Co. 2. ia 
of the rent mult be to one of the parties to the fine, and not to de 


Cromwel's 


a ſtranger. 3. A man cannot reſerve a leſs eſtate to himſelf ce 


than a fee; and therefore if A. acknowledge a fine to B. and B. 2.2, 
render to A. in tail, the remainder to himſelf for life, this 3 


remainder is void. So if A. by fine acknowledge lands to B. and 33, 34+ 


B. grant and render the land to the conuſor in tail, the re- 


mainder to B. in tail, the remainder to B. in fee, the limi- 


tation of this eſtate in tail to B. is void, and he can never have 
execution of it. So if A. acknowledge the lands to B. and B. 
doth grant and render to A. for life. 4. The agreement mult co. 6 
be poſſible and ſenſible, for if there be three conuſors in a 
fine, and the conuſee render to one of them for life or years a 
rent, and grant the reverſion to another of them for life or years 


31. 
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(1) Vnleſs executed in the life of the tenant in tail, ſee Chet. 8, and 27. 
(2) The eſtate, made by the render, cannot be made to a ſtranger to the fine in the firſt inſtance ; but if it 


be made to a party to the fine in the firſt inſtance, it may be afterwards limited to a ſtranger by way of re- 
mainder, 2 IA. 514.—IFil/. 64. 


rendering 
ks, | 
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rendering a rent, and grant tlie reverſion in fee or in tail to the 
third, this is not a good concord. 5. There can be no condi- 

12 27H. tion or clauſe of re-entry for non- payment of rent inſetted into 

the concord, and yet ſome hold 4 fine levied to one in tail 

co. g. 5- UPON a condition, with a remainder over, is good. (*) And ſuch 
fuper f. 38. CONCOrds as theſe, of the laſt ſort before, ought not to be re- 
| ceived, and if they be received, the fine in moſt” caſes may 

| be avvided for theſe faults; buy! if a fine be received with a 
condition inſerted into the concord, this is a good fine, and not 

avoidable by writ of error, or other wife: 

Plow, 248, No ſingle fine can be with a remainder over to any apes per- 
ſon contained in it, but it muſt be to the conuſee and his heirs 

2] 5 E. 3. Only. 2. No rent can be reſerved upon a fine that is ſur conu- 

9. Jance de droit come ceo, &c. but upon a fine fiir grant & render, 

or .ſur conceſſit only, for if one levy a fine ur conuſance, Ge. 

100. f. 38. rendring rent, this reſervation is void. 3. No fingle or double 
fine ſhall be received with any covenants or other agreements 
than are before mentioned, * but in all theſe caſes alſo when the * P. 18. 
fine is received and levied it ſeems it is good and unavoidable, 
and that only the remainder in the firſt caſe, the rent in the 
ſecond, and the covenants in the laſt, are void, and the fine good 
for the reſidue. | 

1 6. particular tenant, as for life, &c. cannot mürretcer his 

term to him in reverſion or remainder by fine, but he may 
grant and releaſe it to him by fine. 

Wk One may grant his tenements which H. doth hold ful life, 
and which after the death of H. ought to remain to him, to H. 
for life, rendering rent with clauſe of diſtreſs, laving the re- 

5 verſion, and a fine of this form is good. 

44d. 3. 11 The manors and tenements contained in the writ may be di- 

48a. 3. 13. vided, as if a fine be levied between A. and B. of two manors, 
and B. doth acknowledge all his right of the ſaid two manors to 
be the right of the ſaid A. as that which, &c. for which A doth 
grant and render one manor to B. for life, with two parts of the 
other manor which N. holdeth in dower, to have the one manor 
and two parts of the other manor to B. for life, the remeinder 
after his death to A. in tail, and that after the death of N. the 

Ar third part ſhall remain to another. So if a fine be levied of the 

Flaw way manor of G. with the appurtenances by A, unto C. which A. 
acknowledgeth the right in C. as that, &c. and C. granteth and 
rendereth the ſame to A. in tail, the remainder of the fourth 
part of the manor towards the welt to the ſaid A. and her heirs, 
the remainder of another fourth part towards the eaſt to I. in 
fee, and ſo of the other two fourth parts; or uncertainly by 
3. third parts in remainder to A. B. and C. in remainder ſe- 
N and theſe are good concords. | 

G . . If T. and E. his wife levy a fine to R. D. and T. C. of di- 

vers manors and lands in A. B. and C. and in the fine there 
are divers grants and renders, and one grant and render is of 
the manors of A. and B. and the lands therein to T. and E. 
and the heirs of T. and in another render 100 acres parcel of 
one of the ſame manors is granted to E. in tail, the remainder 
to the right heirs of a ſtranger, notwithſtanding this ſeem- 
ing repugnancy, the record and conſequently the whole fine 
is good. 

See before. The fine muſt be levied and ſued forth in that manner and 6. In reſpect of dle 

order as before is ſet forth, for if it be not ſo, but that there manner and order of 
want an original writ, or if there be one, it doth bear Te 1 
after the Dedimus Poteſtatem, or the like, it will be a defective 


fine 
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fine, 81 . ipfo facto void, or at leaſt nojdable, by writ of 
error (1). 

If bs one of the connſark die before the conuſance be cette Dyer 220. 
after it is acknowledged and taken, the fine cannot now be made a fat. a= 
good fine, and yet if the Commiſſioners ſhall certify this conu- P 44. 
{ance with an antedate, and ſo the fine be finiſhed, this may be 
a good fine at the common law, but perhaps may be avoided by 
ſentence in & the Star- chamber. But if the conuſance be cer- 
tified and the King's Silver paid to the King before the death of 
the conuſor, the fine may be ingroſſed and finiſhed after his 
death well enough, and it will be a good fine (2). And if a 
feme ſole make a conuſance of a fine, and before it be certified 

and ingroſſed ſhe take a huſband, this will not let but the fine 
may be finiſhed, and. albeit it be recorded and ſued out in her 
name as ſole, whereas in truth ſhe is covert and of another 
name, yet is the fine a good fine, however in this calc it is not 
amiſs to get a releaſe of errors from her huſband. 

Lands that are bought of divers perſons may paſs by one wee. 85a. 
fine, and then the writ of covenant muſt be brought by all the 
vendees againſt all the vendors, and they muſt every one 5 them 
warrant for himſelf and his heirs, and ſuch a fine is good (3). 

If land lye in divers ſhires, it may be contained in one con- pyer 227. 
cord, and good enough, but there muſt be ſeveral writs of core- 1. 
nant in every county, elſe the fine will not be good. i 

If a fine be levied of covin by a leſſee for years, or life, or a eo. 3. 78. 
copyholder, of purpoſe and with an intent to bar him in rever-- 
ſion, or the Lord of his inheritance; this is of no force, and 
therefore non- claim within five years will not hurt in this caſe: C. — 6." 
So that it ſeems a fine or recovery may be covinous and avoid- 5 2 
3 for covin as well as a deed, and therefore that a fine or reco- Bel. 

levied or ſuffered of fraud to deceive purchaſors or credi- 

wih will be void as to them as well as any other conveyance, 

So alſo a fine or recovery levied or ſuffered in execution or pur- 

ſuit of an uſurious contract may be void by the ſtatutes of uſury, 

as well as a feoffment or other conveyance by deed. Buta 
"Durolkc - fine or recovery ſhall not be ſaid to be levied or ſuffered per 

| dureſs, and avoided for that cauſe. 

7. How the con- The conuſance of a fine, and a grant and render therein ſhall co. 8. . 
cord of a fine Mall be expounded and taken as a charter or other conveyance be- — 4; 
pe expounded aud tween party and party, becauſe it is a conveyance upon record, i a. 
and not as a writ or judgment upon record (4). And there- 
fore if A. and B. by fine acknowledge the manors of S. T. and 
W. to be the right of C. and C. doth render the manors of S. 
and T. to A. by one render, and after by another render limit 
100 acres, | parcel of the manor of S. to B. this ſhall he a ſl 
concord, and be expounded according to the intent of the par- 
ties, viz. That B. ſhall have the 100 acres, and A. all the | 
refidue of the manor. 


Uſury. 


(1) If there is no original writ | ſued out, the fine is not void, but voidable only by writ of error, Vin. 

Abr. Fine (F. 2.)—Plow. 394. 

(. 2). In ihe caſe of Matts. v. Birkett, 1 Wil. Rep. pt. 2. 5. 115. The conuſor died before the return of 
the writ of covenant, and the fine was ſet aſide after it had been compleated, becauſe the poſtfine, or King's 
ſilver Jue at the return of the writ of covenant and not * became due, and was paid after the death of the 

conuſ r. See alſo Note 1 to Page 3. | 

(3) And ſuch joint fines ſeem reaſonable, where the ſeveral purchaſes are of ſmall value, though they are 
er gratia, (ee Wiif, 47. where an order of Lord Chancellor Hatton is inſerted, authorizing the Curſitor to 
ſt.y the writ when there is more than one demandant and one deforciant, except coparceners, joint tenants 
and tenants in common : but the Editor, upon inquiry at the Curſitor's office, hath been informed 
that two ſeparate purchaſes are now permitted to be comprized in one fine, on an affidavit that the value of 
thein together does not exceed 2col. 

(4) The fine and render is a conveyance at common law, and the render makes the conuſor a new pur» 


chaſer as much as feoffment and re-infeoffment at common law. Price v. Langford, 1 Salk, 337. 1 Shaw. 
Rep. 92. 
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1 k. 6. . If a fine be levied to two men & beredibus, without the Deed. 

8 m__ Suit] this is void for incertainty in a fine as it is in a | 
Co. fuper If a fine be levied come ces gue il ad de ſon done, hereby a Recovery. 
Freence fee-ſimple will paſs without any word of heirs. And ſo alſo | 


19 


verſ. Ware" it is in caſe of a common recovory. 


Trin 36 Ell © If the lands be limited in the concord of a fine to B. for 
life, and after to the children of C. begotten, and C. hath at 
the time of the * fine levied two daughters only, in this caſe * P. 20. 
the ſons and daughters that are born after ſhall take nothin 8 
by this fine. And no averment of intent will help in theſe Averment. 
caſes. + And yet an averment lieth upon a fine of the uſes there- | 
of and of no other matters as upon a deed. 5 
wan, A fine at the common law, or a fine without proclamations, 8 What perſons and 
1. de 5nibus was ONCE a perpetual bar to all perſons that had right and no That «ſtates ſhall be 


| -# : f barred by a fine, © 
3.16. Fou impediment at the time of the fine levied, and that did not 2 fe and non. 
372. Stat. 4. 


May. ch. ag. claim within a year and a day after the execution of the fine claim: and in what 
4 is poſſeſſion ; but now this law is changed, and this kind of he 97 00t* 2285 
ine will bar none but ſuch as are parties and privies there- 
unto (1). But a fine by the ſtatute, or a fine with proclama- 
tions, is now much of the ſame virtue and force as a fine at the 
common law was ; for by the ſtatute of 4 H. 7. itis provided, 
That every fine after the ingroſſing thereof ſhall be proclaimed 
in the court the ſame term, and the three next following 
terms, four ſeveral days in every term (2), which pro- 
clamations ſo made, the fine ſhall conclude all parties, privies 
and ſtrangers, except women covert, perſons within 21 years 
of age, in priſon, out of the realm, or non ſane memoriæ, 
| {being no parties to the fine) ſo as they, or their heirs, take 
their action or lawful entry within five years after theſe im- 
perfections removed. Saving to all perſons and their heirs 
(other than parties) the right claim and intereſt which they have 
at the time of the fine, ſo as they purſue it by action or entry 
within five years after the proclamations. And ſaving to all 
other perſons ſuch right, title, claim and intereſt, as firſt ſhall 
grow or come to them after the proclamations, by force of any 
74 matter before the fine, ſo as they make their claim or entry 
- il within five years after the ſame grow due, or if at that time 
| there be any impediment as aforeſaid, within five years after 


4 the impediment removed (3). And by the ſtatute of 32 H. 8. 
(which is an expoſition of this ſtatute) it is provided, That all 
fines with proclamations levied according to 4 H. 7. by. any 
perſon of twenty-one years of age, of any land, &c. before the 
fine levied entailed to him that doth levy the fine or any of his 
anceſtors, in poſſeſſion, reverſion, remainder, or uſe, imme- 
diately after proclamations had, ſhall be a bar againſt him and 
his heirs, claiming only by force of any ſuch entail, and 
againſt all others claiming only to the uſe of him or any heir 
_ of his body (4). By which ſtatute it doth appear that all the 
or (1) The legal ſignification of the word Bar is explained in Co. Lit. 372. 4. — For the different methods 
nos of making Claim at common law, and by whom ſuch claim ſhould be made, ſee 2 /nft. 518. | 
| . 2% (2) But by the ſtatute of 31 Eliz. c. 2. a fine need only be proclaimed four times, viz. once in the term 
wherein it is ingroſled, and once in each of the three ſucceeding terms ſee further as to proclamations, 
0 Fiſh v. Broket, Plow. 265. Wo " : 

90 (3) If the reader is deſirous of comparing the opinions of hiſtorian and lawyers concerning the ſtatute of 
: 22 fines 4 H. 7, he will find them in 3 Hume's Hit. 8 vo. p. 400. Bac. Hit. of H. 7. 43. 2 Mortimer's 
| 0 | Hiſt. 188. 4. Bl. Comm. 422. and in the 13th Edit. Co. Lit. 121. a. Nete 1. which alſo contains an explicit 
a4 * deſcription of the nature, uſe, and effect of a fine, by the learned editor of that edition. 

25 (4) Previous to the 32d H. 8. it was doubted whether a fine levied by a tenant in tail could bar the iſſue 

Ir under the ſtatute 4 H. 7. although all perſons appeared to be concluded thereby under the words privies and 
26h ſtrangers to the fine, and that doubt occaſioned the enatting the ſtatute 22 H. 8, Sce Bac, Abr. Fines, (E.) 


3 parties 


LO. 
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femes covert men Mr iich ne übe, or Etheref, infant 


only excepted, (Who during minority may avoid it) and whe- 


ther they have à natural or civil capabity; and pribies, 72. 


privies in blood) as hèirs, whether they he lineal r Collateral, 


or privies in repreſentation, as execntors" and adminiſtraters; 
and all ſtrangers alſo, di. all others beſides parties and privies, 
that have or pretend any preſent right * or title, (except women 


covert, and thevreſt that have impediment that do make their 


entry ot clain{{.of bring cheit action within'five years after po- 


clamations hall, and thoſe perfons excepted alſo if they make not 
their claim, &c. within five years after the impediment remov- 
ed) all theſe are included! vl, e. ſo ſhut and cloſed up together, 


for their right“ is ſd extinct hereby; as they can never open 
their mouths or lift up a finger againſt it. Saving to all 
others, 7! e, ſuch as have no preſent right at the time of the fine 
levied, and were excepted before, ſuch right, title, claim or in- 
tereſt as ſhalll accrue to them after the proclamations upon any 
truſt, gift in tail, or other cauſe, befote the fine levied, ſo 
as they make their claim, &. within five years after their right 
firſt accrued if they have then no impediment, or if they 


have, within five years after the impediment removed (1). 
For a more full underftanding of which ſtatutes and this 


matter, theſe things in general muſt firſt be obſerved. 1. That 


the perſons, to be ee a fine are, parties. privies. 3 eſ- 
trangers. The partieb, if they be of the age of ! twenty-one 
years, are bound for ever by the fine, and: ſhall have no time to 


claim to preſerve their right (2). The privies alſo, being heirs 


and executors to the parties, and void of impediment at the time 


of the fine levied, or not, if they claim by the ſame title that 
their anceſtor had that levied the fine, are barred: for ever by 


the fine, and ſhall have no time to claim to preſerve their 


tight. And therefore if my father diſſeiſe my grandfather « yer ; 


of land, and then levy a fine of the land, and then my grand- fit. k. R. 


father die, and after my father die, by this fine Jam barred of 


within the intent of 4 H. 7. is, an heir within the ſtatute of 


ſon is barred. 80 if one be tenant in tail to him and the 
Heirs females of his body, and he levies a fine, having a ſon 
and daughter, hereby the iſſue female is barred, and yet ſhe is 
not the heir of his blood. But he that is privy in blood on- 


ly, and not in eſtate alſo, is not within theſe ſtatutes, neither 


ſhall he be barred by the fine, and therefore if lands be given 


to a man, and the heirs females of his body, and he hath a 
ſon and a daughter, and the ſon levies a fine and dies without 
iſſue, this is no bar to the daughter, for howſoever ſhe be 


heir of his blood, yet ſhe is not the heir to the eſtate, nor 


ſhall need to make her conveyance to it by him (3). The ſtrangers 5 
that are to be concluded by the fine, are either, 1. Such as have 


1 5 : 1 * I K 4 d@ 1 S — * 4 * 


— — * * 


the land for ever. And here note, that he that is a privy b Tua. 217. 
ac. Com. 
32 H. 8. Ef fice converſo. And that privies or heirs in eſtate Will. God- | 
and blood,” as he that is heir to whom'the land:doth or ound © 
deſcend, are within theſe ſtatutes, and -ſhall be barred: by the 
fine of their anceſtor of that land. And ſo alſo ſhall privies in 
eſtate that are not privies in blood, as where one hath, land in 
Burrough Engliſh, and levies a fine of it, hereby the youngeſt 


(1) For the ſtatutes relating to fines in order of time, the benefits intended by them, and the inconveniencies 


— 5 — "> 


they were made to redreſs, with comments, ſee Chet. 21 to 49. 
(2) Although they are Idiots, or non compos. Co. Lit. 247. 3 1 
(3) Sce ſully who are deemed parties and privies, and how they ſhall be harred, in 2 Taft, 5 16. 2 Bl. 
Cm. 355. Vin. Abr. Fines (A. 3. H. 8.) — Bac, Ar. Fine (E.) poft, 28. 2 5 


— 
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preſent right and no impediment, and theſe are barred 
“ if they make not their claim within five years after the * P. 22. 
roclamations (1). 2. Such as have preſent right, but have 
impediment of infancy, &c. and theſe are barred if they do not 
make their claim within five years after the impediment remov- 
ed. 3. Such as have no preſent but future right upon cauſe 
precedent, 'and they are either without impediment, and then 
they are barred if they claim not within five years after their 
right doth accrue; or they have impediments, and then they 
are barred if they claim not within five years after the 
impediment removed (2). 4. Such as have neither preſent nor 
Future right at the time of the levying of the fine by reaſon of 
any matter before the fine, but whoſe right groweth either en- 
tirely after, or partly before, and partly after the fine, and 
theſe are not barred at all by the fine, but they may make their 
Plow, 533, Claim, &c. when they will. And parties, privies, and ſtran- 
337. 37”* gers to fines that are barred thereby, are ſuch as have natural 
i capacities or civil, for both theſe are barred. And therefore it 
is held, if ſuch a corporation as hath an abſolute eſtate and 
authority of his poſſeſſions ſo as he may maintain a writ of 
right thereof, as Mayor and Commonalty, Dean and Chapter, 
&c. levy a fine of their lands, they and their ſucceſſors are 
barred preſently ; but if a Biſhop, Dean, or Prebend, without 
aſſent of the Dean and Chapter, or a Parſon and Vicar without 
aſſent of the Patron and Ordinary had. levied a fine, this would 
not have barred the ſucceſſor ; neither will it bar now with 
their aſſent, for they are reſtrained by divers ſtatutes (3). So 
| alſo ſuch perſons are barred by the fines that are levied by 
others if they make not their claim in time, as if one diſſeiſe 
a corporation aggregate of land belonging to their corporation, 
and after levies a fine of it with proclamations, and they do 
| not make their claim, &c. within five years, hereby they are 
Co. 9. 163. barred (4). 2. Where the anceſtor is barred by the fine, there 
| for the moſt part the heir is barred allo. And therefore if 
tenant in tail be diſſeiſed, and the diſſeiſor levies a fine with 
proclamations, and the tenant in tail ſuffer five years to 
paſs without claim, &c. hereby he and his ifſues are barred for 
ever, ſo that the heir doth ſuffer for the lacheſs of his an- 
Co. 9. 104, Ceſtor. 3. The eſtates that ſhall be barred by the fine are eſtates 
5: 14. by the common law, or by copyhold, in fee-fimple, fee-tail, 
or for life, or for years, the eſtate alſo of tenant by ſtatute, 
elegit, and of guardians in chivalry, and of executors that have 
land until debts and legacies be paid (5). And therefore if one 
enter upon, and put out a copyholder of land, and levies a fine 
thereof, and the copyholder ſuffer five years to paſs and make 
no claim, &c. the copyholder and his lord both are hereby 


— 


(1) Tho' the ſtatutes of 4 H. 7. and 32 H. 8. have made the operation of fines ſtronger againſt parties 
and privies than they were at common law, yet they have enlarged the privilege of rangers to avoid them, 
for, by thoſe ſtatutes, ftrangers have hve years from the fine to make thetr claim where they have a preſent _ 
right at the time of the fine levied, and where it accrues after the fine, they have hve years from the time 
of ſuch accruer ; whereas by the common law in both theſe caſes they had only a ycar and a day from the 
entry of the ſilver at which time the land paſſed. .Bac. Abr. Fine (F.) 

(2) And by the 4 Ann. c. 16. F. 16. no claim or entry to avoid a fine with proclamations will be ſuffi- 
cient, unleſs within one year after ſuch claim an action is commenced and proſecuted with effect. 

(3) 1 Eliz. c. 19.— —13 Elix. c. 10. ante, 1 | : 

(4) But not their ſucceſſors after their deceaſe, for it would have been of none effect to have prohibited cor- 
porations from barring the right of their ſucceſſors by conveyances made by themſelves, and to have left them 

power by their permiſſion or ſufferance and nonclaim to bar it, 11 Go 78. b. And accordingly fine levied by 
copyholder of a dean and chapter, and five years paſſed without claim by him who was dean at the time, yet 
the fine did not bar the ſucceeding dean. Ventr. 311. | roy 

(5) Alſo a title of entry for a condition broken, —a power appendant or in groſs,—a power of reyo- 
cation, — and a writ of error, may reſpectively be barred by a fine. 
the caſes there cited, A | 


barred 


"” 


Sce the Eflay on fines, 147 to 151, and 
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se ö Ent . And Ae Abe made for years, and the 


1 


leſſor, or angther, before entry of the leſſeę, levies a fine with 
Proclamations, and the lefſee doth not make his claim, Kc. 


* P. 23. - within five * years, hereby the leſſee; is barred, of his intereſt „, „. 
for, ever. 4. The things .whereunto. theſe ſtatutes do extend, ble rine 


are lands and tepements, and 10 e or other. profit apprena 16. „ 


er out of the land, Lhaye a rent, common, or 
<ſtovers,out of land or a Yay ONE: land, or power to, fell. the 
f the land itſelf; and I do not make 


* . 


14 


herein he claimeth not the land but, his ancient ſeigniory (2). 


14 


no impedimen t 18 with 7 Zouche's 


- 


in five years after proclamation had, and the time for the 


vw thn. 


— 
n — 
— 
— — 


(1) And the lord ſhall not have five years after the death of the copyholder even if he was a copyholder 
for life. See ꝙ C. 105. 5.— — That cefyhlis are within the ſtatute of 4 H. 7. See C. Comp. Cap. 126. 
2) See accordingly 1 Sai. 210. and further as to the force and effect of fines in ancient demeſne, 

Jin. Mr. Fine (N b. 4.) 4 Int. 270. _ LET 

(3) And he that at the time of the fine levied had not any title to enter fhall not be barred, for the fine docs 
not bar the eſtate but binds the right, and when the fine does not turn the eſtate to a right, there needs no 
claim. Sir 7. Raym. 149. 3 Mad. 196.—but this muſt be underſtood in the caſe of a future intereſt, and 
not of a tenant in tail barring his iſſue, by ſtat. 32 A, 8. 
(34) See accordingly S v. Adams, Cro. Fac. 60. — This principle hath alſo been confirmed in the caſe 
of Goraright on the dem. of Hare. v. Board and Jores, determined (ſince the laſt edition of this Eook) 
in B. R. Mich. 23d G. 3. and is ſtated fully in the Eſjay on Fines. 187. . Toy En 
() The remainder not being diſplaced, for the bargainee had a fee determinable upon the entry of the iſſue, 
and he in remainder has his remainder open upon default of iſſue of the tenant in tail. 10 C. 96. —but if in 
that bargain and fale, or in a leafe and releaſe, the tenant in tail covenants to levy a fine, and levies it 
accordingly, the deed and fine are held to be but one conveyance or aſſurance by the tenant in tail in poſ- 
ſeſſion, and operate ſo as to work a diſcontinuance and deveſt the remainder — See Dos on dem. Odier 


v. II hitehead. 2 Burr. 704. | 
ſaid 


c Stat. 4 H. 


7. 32 H. 8. 
Co ſupel Let, 


372 


1]<0.9- .13$. 
140, Dyer 3. 


d Dyer 354+ 


e Co. 3 90. 


f Co. ſuper 
Lit 372, 


g CunaTrin, 
21 Jac. C. B 


h Dier 3. 


1 Plow, 43 5 
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bodies iſſuing, 


Chap. 24 


this fine of r 
leafe for life, | 


eſtate is not put to a ri 
all theſe things ſee the. rache following. 
levy a fine of "the land intailed with 


the ſtatutes, this is a bar to the eſtate tall, 
things are to be known. 


Teverfio 


: him, and therefore if lands be 


OF FEINE. 


aid to be always in gfefvn, and therefore am not barred by 


n. 80 if there be a tenant by copy or 
he remdifdef for life, and the firſt tenant for life 
accept of a fine of the * lind with proclamations, and five years 
paſs” withbur claim, Ke. hereby 


not barred.” 80 One Hape a leaſe for years of land to begin 
in futusv, and à fine is Jevied of the land, and five years paſs 
after the term begins, 17 ſeems this is Rd! bar, | becauſe” this 
And for the further illuſtration of 


© Tf tenant in oy 
proclamations according 


le that is ih remainder 18 


wherein test 
1. That Wberefbever the iſſue doth 
claim by the ſame title, and muſt make his conveyance to the 
lands by him that levied the fine, there the fine will bar 


given to the huſband and wife 


in ſpecial tail, vis. to them and to the heits of their two 


huſband in fee; 


clamations, b 


or the like; or the 
males or eme of their two bodies; 


of their bodies, with the remainder © che right heirs of the 


and the huſband alone levieth A fine with pro- | 
y this the "ifſue in tail is barred. 


gift be to them and the heirs 
or to them and the heirs. 


And yet the 


P. a4. 


1. Iſſue 
O barred by 


"24 


* 


in tail 
the fine 


of his anceſtor or 
ſome other. 


right of the wife is "ſaved fo as ſhe makes her claim, &c. 


within five years after her huſband's death (1). 
and wife tenants in ſpecial tail have ite and the wife 9 


180 if Hüpahd 


and the huſband marry another wife and have iſſue andelev 


fine ſur cogniſance de droit come ceo c. and take back by che 
ſame fine an eſtate in ſpecial tail, the remainder over, &c. and 
the firſt wife is barred. 
be difſeiſed, or make a feôffment in fee, and after levy a fine 
with proclamations to the diſſeiſor or to a ſtranger, the iſſues in 
tail are hereby barred for ever, the continuance of the 
ſion in another notwithſtanding. 
eldeſt ſon and the heirs of his body, 


die, the iſſue by 


80 if tenant in tail 


poſſeſ- 
80 if a gift be made to the 


the remainder to the 


father and the heirs of his body, and the father dyeth and the 
eldeſt ſon levy a fine with proclamations and dyeth without 
iſſue, this ſhall bar the ſecond ſon for ever, for the remainder 


deſcended to the eldeſt. 
and the heirs of the body of his father 


80 if lands be given to an eldeſt ſon 
(the father being then 


dead) and he levy a fine of this land, this will bar the young- 


er brother. 


gut if the iſſue in tail do not make his title by 


him that did levy the fine, there the fine will not bar; and 


therefore if my father be tenant in tail, 


and his 


brother 


difleiſe him and levy a fine, and he and my father dye, this 


fine ſhall not bar me as iſſue in tail, 
my title to the land by him: but if 1 ſuffer five years to paſs 


becauſe I do not make 


and do not make my claim, &c, by this means I may be bat- 
And if the fine be levied of another thing 


red by the fine. 


than the thing itſelf entailed, as if the tenant in tail grant by 


fine a rent, common, or the Kh, out of the land entailed, 
fine will not bar the iſſue. 


this 


So if a rent be entailed 0 the 


tenant * in tail of the rent diſſeiſe the terre-tenant of the land 


——_ 


out of which the rent doth iſſue, and then levy a fine of the 


K* P. „ 


(1) Tho' the wife may enter within five years from her huſband's death, and avoid the fine, and thereby be- 
come ſeiſed of an eſtate tail, and the remainders reveſted, yet the iſſue is barred, for altho' the whole eſtate tail 


Moor 28. 


be in the mother, yet it cannot deſcend from her to the illue becauſe they were baer ed by the father's fine before. 


ws 257. 


Land: 


1 
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land, this is no bar to the iſſue of the rent. 2. Albeit the ze. 3-76, 
fine be a double fine with a grant and render, yet it is within 5; Fs, 
| theſe ſtatutes, and will bar the iſſue in tail as well as a pwr at 


r 279. 
ſingle fine, ſo as the grant and render be of the land itſelf and 2 880 
not of any profit apprender out of it. And therefore if huſband 
and wife be tenants in fpecial tail, and they levy a fine with 
proclamations, and the conuſee grant and render the land to 

them, and their heirs, this fine will bar the iſſue in tail. 

And if tenant in tail join with J. S. and levy a fine to a 

ſtranger, and the ſtranger doth grant and render the land again 

to IJ. S. for years, and to the tenant in tail in fee afterwards ; 

the iſſue in tail is barred by this fine. So if there be tenant 

for life, the remainder in tail, and he in remainder in tail 

accept of a fine from a ſtranger, and grant and render to the 
ſtranger again for years with a remainder over, hereby the iſſue 

in tail is bound. * If tenant in tail accept of a fine of the kro. 435. 

land entailed from a ſtranger, and then grant and render a rent 
out of the land to the ſtranger by the ſame fine, this will not 
bind the iſſue in tail to pay the ſame rent. If tenant in tail 1b 17 
make a feoffment on condition, and die, having two ſiſters in- 
| heritable to the tail, and one of them levy a fine with pro- 
clamations ſur releaſe to the feoffee of the whole, in this caſe 
it is doubted whether the other ſiſter be barred of her half or 

not. 3. Albeit the tenant in tail dye before all the proclama- zjco. ;. 56. 

tions be finiſhed, yet when they be finiſhed, as they may be $7, 
after his death, the iſſues in tail are bound by the fine, for ** 
 howſocver by the death of the tenant in tail the right of the 

_ eſtate tail doth deſcend to the iſſue, yet when the proclama- 
tions are paſſed, this right that doth deſcend is bound by the 
ſtatutes, and the iſſue cannot by any claim, &c. ſave the right 

of the eſtate tail that doth deſcend unto him. 4. Albeit the ce. 4.24; 
iſſue in tail be within age, out of the realm, under coverture, 9“. 
non compos mentis, or in priſon, at the time of the fine levied 
and the proclamations paſſed, yet the eſtate tail is barred by 

the fine. And therefore if 4. be tenant for life of land, the 

remainder to: B. in tail, the reverſion to B. and his heirs ex- 
pectant, and B. levy a fine to C. and his heirs, and hath iſſue 
and dye before all the proclamations are paſſed, the ifſue in 
tail being then out of the realm, the proclamations are made, 
and after the iſſue in tail cometh into the realm and claimeth 
the remainder in tail upon the land; in this caſe, the eſtate 
tail is barred for ever. 5. Theſe ſtatutes do extend to fines cs. 3. ge. 
levied by tenant in tail by concluſion, and the iſſue ſhall be Pas 433. 
bound by the fine of their anceſtor unto whom they are privy 
| in eſtate and blood, albeit partes fines nibil habuerunt tempore 
* P. 6. Jui. And therefore if the iſſue in tail * in the life of his 
Anceſtor when he hath only a poſſibility, as if there be grand- 
father, father and ſon, and the grandfather be tenant in tail, 
and the father levy a fine of the land before the grandfather's 
death, and then the grandfather dye before the father, and after | 
the father dye, in this caſe the iſſue is barred by this fine: * ſo c 
8693 alſo if the grandfather ſurvive the father (1). But in caſe of a col- ee 


Com. B. 
lateral deſcent, if the collateral anceſtor die in the life time of W 1nd 


Was = caie, 


his father without iſſue, this fine is no bar, but if he ſurvive Der 48. 
his father, contra. So if lands be given to the grandfather and 


(i) The iflue ſhall be barred by his father's fine, for though he claims from the grandfather, yet he derives 
his title from the blood of his father. 3 Co, 90. bo Hob. 333. | 
2 | his 


5 t Tin. 25. the eſtate tail. 


. by: Of 1 RI, X E. 


Ar q aI's — 


e .grandmather,, and doth levy a fi 


ABA Ration, th 6 gra mother. die 
wOs. 3! $6. 5 
E 9. 140. 


a $9 bean ber her dlointute e the ſtatute. of 11 H. 7. 


WEE. and whylit, ſhe. 

9 1 5 Juhi 

nPlow, 434 — 2 & tor ever. 

435. Fs 11 0 Ip 15 980 

o Curia. 21. #2 *Þ IS..1LLU are | for de 
15 5 ol 95 
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ilfhes ii 


ue in, tail 
eritable to the eſtate, tai 


blood 199116, 
en, levy, 
200. 3. 50, 10 her iſſue for the four 


. befpre and, fugh like, 


denden 15 16 0 


en the la Jang. 


A ter levy, a fine of the land 


| conuſee alſo, to whom 1 f Tue hath 


_—_ 8 iffue. 
3 n. by Will ta one When he ſh 


bis age of twenty one eas ley a fine of this jand with pro- 
: clamations, this is a bar to.ithe iſſue in tail (1). 


e a ſpecial Wegener e dieth, and the father 
me. N ie a 0 with pro- 
1, and, then the father dieth, 
81Fple, the.ſan ee ed, © So. af lands be conveyed in 


oth levy a 


If lands be given 
ſhall come to his age of twenty four 
ears, to hold to him and, hens heirs of his body, and he after 


If a diſ- 


RE enant in tail make A feoffment or 
"ns Aa proclachations to a ſtran- 
So if tenant in tail 
ry. e a frechvld in law 
h; proclamations, this ſhall, bera bar 
15 45 ta;h c heirs and hrothers of the half 
aye four daughters, and one of 
fine, in. ch 5 0 of, the, fath ber, this will be a bar 
10 But i in theſe caſey 
;wh ere Gs. iflue. in tail doth levy a fine in 
e life time of She nend ap tail, Ae tenant in tail himfelf may 
{e's t Pee ar his iſſne, and the 
evied a fine, and therefore 
Anz all theſe, gaſes it is 1 that the tenant, in tail doth die 
| 6:8. and ſuffer, the right to, deſcend; to his 


ſeiſor make a gift in tail, gs the donee make a feoffment to A. 


and after levy, a fine with proclamations to B. that hath no- 

thing in, the land, this fine will bar the iſſues i in tail; and 

they mall, not avoid it by, pleading that partes fis nibil 
bBalueruns Ge. But it is no bar to the diſſeiſee, for he 
6 ©». 3. 84, may ayoid it by this plea When he will. And 4 fortiors 
therefore, if a fine be levied by che tenant in tail that hath only 

an eſtate; of freehold in remainder or reverſian, it is good; as 


if; A. be tenant for life, the remainder to B. in tail, and B. 


levy. a fine, albeit this be no diſcontinuance, yet it is a bar to 
But if tenant in tail have iſſue a ſon and a 
Wi, Gen. daughter, and the. ſon, living the tenant in tail, levy a fine 


frey verſus 


bende Kory and the Satte, jail is not barred. 80 if the 


80 if 
W 1 given. to a man wa the heirs females of his 1655 
ang he hath a ſon and a daughter, and the ſon doth levy a 
fine of the land, this is no bar to the daughter. So if tenant 
in tail have a daughter, his wife being with child of a ſon, 
and the daughter levy, a fine, and after the ſon is born, this 
fine Mall not bar the ſon, for theſe howbeit they be privies 

and heirs to the blood, yet are not privies and heirs to the 


6] ce. 3. 91. eſtate. 6. Albeit the eſtate, paſſed by the fine, be after wards, be- 


fore all the proclamations had, avoided, yet the iſſue in tail! is 
| barred, by it. And therefore if tenant in tail diſcontinge in 
fee, and after diſſeiſe the diſcontinuee and levy a fine with pro- 
| 5 clamations to a ſtranger, and take an eſtate back by gender. in 


* * 
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25 


Difconrin Lances 


7 eels; gl che. without * iſſue, and then the/ tenant in tall dieth, by * 


F. 37 


1 . : . "4 
T3 on ao im "—_— "—_— ** as „ 


— * * 


þ. 610, in Hunt v. King. „„ 


n ä 


(1) See accordingly the caſe of pub v. Gabriel in Gro. Elia. 122. and cited afterwards in the ſame book, 


the 


— 1 
. 8 4 
== 
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the ſame fine, and the diſcontinuee, before all the proclama- 
tions 2 enter and claim and fo avoid the fine, yet hereby 
the eſtate tail is barred. And if tenant in tail infeoff the v ver re- 
iſſue in tail, and after diſſeiſe him and levy a fine, the iſſue ag 4 
enter, and after the proclamations; paſs, and after the iſſue in Ef, 8. K. 
tail doth enfeoff the tenant in tail Which levied the fine, and | 
dicth, it ſeems this fine ſhall bar the iſſues in tafl. 7. T — - 
is a bar to the eſtate tail and to the iſſues only, and is no .. 
. bar to him in remainder, or reverſion; and therefore when the 
; eſtate tail is ſpent, this bar is at an end. And therefore if 
an eſtate be limited to A. and B. his wife and the heirs males 
of the body of A. the remainder to C. and A. and B. have iſſue 
and A. die, and B. and her iſſue, or her iſſue alone levy a fine, 
this will bar the iſſues of the iſſues whilſt there be any, but 
if they fail it will not bar C. in remainder, except he ſuffer 
five years to. paſs, and ſo be barred by his non-claim. So if 
tenant for life and he that is next in the remainder in tail, 
join in a fine, this is a good bar to the iſſues in tail for ever 
as long as that eſtate tail ſhall continue, but not to him that 
is next in remainder, nor to any other that ſhall come in of 
any remainder in tail or in fee, nor to him in reverſion. If xco. 10.96, 
lands be given to A. and the heirs males of his body, the re- 9 !“ 
mainder to B. and the heirs males of his body, the remainder 
to the right heirs of A. and A. doth bargain and ſell this land 
by . deed indented and inrolled to J. S. and his heirs, and after 
levy a fine of it ſur Conuſance de droit come ceo &c, to him and 
' Diſcontinuance, his heirs, by this the remainder to B. is not diſcontinued, 
1 but it is à bar to the eſtate tail by the ſtatutes, and cauſeth 
CHE | the eſtate of the bargainee to laſt ſo long as the tenant in tail 
hath iſſues of his body; but if the fine had been before the 
bargain and ſale it had been a diſcontinuance of the remainder, 
* P. 28. but in neither caſe a bar to him in remainder, unleſs * he 
: ſuffer himſelf to be barred by his non-claim within five years ? 
| after his remainder happen to come in poſſeſſion. 8. If there 8] co. roger | 
be tenant in tail, the remainder to him in tail, and the tenant 37 
in tail levies a fine of this land, hereby both his eſtates are | 
barred (1). Et. fic de ſimilibun. But all this notwithſtanding, „j ro. 
if lands be conveyed to a woman in tail for her jointure with- £57 


in the ſtatute of 11 H. 7. chap. 20. and ſhe levies a fine of this Der 4. Go. 
land, this will not bar the iſſues in tail (2). Or if lands be 3. co. 8, 
given in tail to any ſubje& by the King's own gift or provi- 7 7* 
ſion, and the tenant in tail levies a fine, this fine ſhall not bind 
the iſſues in tail nor the King, bu? others it will bar, for 
theſe fines are not intended within, but excepted out- of the 
ſtatute of 32 H. 8. but the King himſelf, being tenant in tail 
of the gift of ſome of his anceſtors being ſubjects, may levy a 
fine of it to bar his iſſues in tail. And in all caſes where a 
recovery will not bar the ifſues in tail, there a fine will not 
bar them. | 1 - 20143 63] 
2. Wife barred by Albeit the fine of the huſband and wife together of the wiſe's bier 12. . 


he fine of her huſ- | Oy Is 
band or ſome other, land, or of the land of the huſband and wife together, be a * 


(1) See further as to the operation of a fine in barring the iſſue in tail, Bac. Mr. Fines, (E) Com, Dig, 
Eftate, (B. 22.) (B. 25.)— Effay on Fines, chap. 10. N 
(2) A. ſeiſed in fee, levied a fine to himſelf for life, remainder to his wife in tail male for her jointure, and 
had iſſue male; huſband and wife levied a fine and ſuffered a recovery. — After the death of the huſband and 
wife, iſſue male entered by force of the ſtatute of 11 H. £ and held lawful, this caſe is out of the letter, tho? 
within the remedy of the ſtatute, for ſhe neither levied the fine, &c. being ſole, or with any after taken huſband, 
but by herſelf with her huſband who made the jointure. Co. Lit. 365. b. See further Vin. Ar. Jointreſs (I) (K) 
— Bac. Abr. Diſcontinuance (D) as to what ſhall be deemed a forfeiture within the at. of 11 H. 7. 
c. 20. and who ſhall take advantage of it. 


perpetual 
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perpetual bar to her and her heirs for ever, yet if the huſ- 
band alone levy a fine with proclamations of ſuch land, and 
then he die, in this caſe ſhe is not barred of her right, but if 
ſne do not make her claim, &c. within five years after her 
huſband's death ſhe is barred of her right for ever notwithſtand- 
M. 18. ing the ſtatute of 32 H. 8. (1). 2 And if one ſeiſed of land 
Jac. Co in fee marry a wife, and after make a leaſe of this land to 
Tui scaſe. H. for life, the remainder to B. in fee, and B. levies a fine 
with proclamations, and the huſband dies, and the wife doth not 
make her claim, Sc. within five years after the death of her 
huſband, hereby ſhe is barred of her dower for ever notwith- 
ſtanding the eſtate for life in A. but if the remainder of B. had 
been put to a right at the time of the fine levied ſhe might 
have avoided the fine by plea, quod partes finis nibil habuerunt, 
» Dier 224 Cc. And if the huſband levies a fine of his own land and 
©. 2 93. dies, and his widow having no impediment doth not make her 
claim within five years after his death, hereby ſhe is barred of 
«Dier 358. her dower for ever. If a jointure be made to a woman after 
the coverture, and her huſband and ſhe levy a fine of it; 
hereby without queſtion ſhe is barred of her jointure in this 
land, but it is thought that this is no bar of her dower in the 
reſidue of the land of the huſband, and eſpecially then when 
a Dier 352. the fine is Sur conuſance de droit come ceo, &c. (2). If lands 
be given to a man and his wife in tail, the remainder to the 
right heirs of the huſband ; and the huſband alone levies a fine 
of this, this will not bar the wife, except ſhe ſuffer five years 
to paſs after his death without making claim, &c. and there- 
fore if the fine be to the uſe of the huſband and his heirs in fee, 
be may diſpoſe it as a fee ſimple, and his ifſue hath no remedy. 
eo.g.r0;.3, If a man diſſeiſe me of the land I have in fee-ſimple, or * p. 29. 
Li" fee-tail, and after levy a fine of this land with proclamations, z. Diſeiſce and the 
and 1 do not make my claim, &c. within five years after the [ike barred by the 
roclamations had, hereby I and my heirs are barred for ever g, EV 
of this land (3). And if I being ſuch a tenant in fee make a 
leaſe for years, or be the Lord of any copyhold-eſtate, and my 
leſſee for years, or copyholger in fee or for life, be ouſted, and 
I thereby diſſeiſed, and the diſſeiſor levy a fine, and neither I 
nor my leſſee for years, or copyholder, do make any claim, &c. 
within the five years after the fine levied, hereby we are all 
barred for ever. And if one diſſeiſe me of land, and after make 
a leaſe for life of it, and then levy a fine with proclamations, 
and I ſuffer five years to paſs, hereby I am barred both of the 
reverſion and of the eſtate for life alſo. 


Plow. in If tenant for life make a feoffment in fee, and the feoffee 
a levy a fine with proclamations, and he in reverſion or remainder 
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(1) In a fine of the wife's land by huſband and wife, the whole eſtate paſſeth from the wife, and the 
conuſee is in by her only; and if the huſband and wife reverſe the fine by writ of error for the nonage of the 
wife, the whole eſtate which paſſed by the fine ſhall be reſtored to the wife. 2 Co. 57. b. —— Mr. Hargrave in 
Ate 1 to p. 121. of his edit. of Co. Lit. diſcuſſes at length the reafon why a feme covert is bound by a 
fine, and concludes © that the common notion of a fine's binding femes covert merely by reaſon of the 
&« ſecret examination of them by the judges, is incorrect,“ and, that the ſecret examination ſhould be only deemed 
the ſecondary cauſe of this operation, the primary one being the pendency of à real action for the freehold of the 
land. | nn | | 

(2) For ſhe has not her election of jointure or dower till her huſband's death; but if the jointure be made be- 


fire the coverture, and after the huſband and wife alien thoſe jointure lands by fine, ſhe ſhall not be endowed of 


any other of her huſband's lands. Co. Lit 36. b, — 'Tho? the law does not relieve feme coverts who thus vo- 
luntarily alien their jointure lands, yet if the title to any jointure made before marriage proves to be bad 
either by fraud or accident, and the jointreſs is evicted, ſhe ſhall then (by the proviſions of the ſtatute of 27 U. 
8. c. 10.) have her dower pro tanto, at the common law, 2 Bl. Com. 138. ſee further Bac. Ar. Jointure 
(C), and fully as to fines by baron and feme in Vin. Ar. Fine (T) (Bb) (C b). 55 P 

(3) The iſſue in tail ſhall not have five years, after the death of the tenant in tail the diſſeiſee, for the fa- 
ther had a preſent right to the intail. Plow. 374. 4 — — but if tenant in tail bargains and ſells in fee, and the 
bargainee levies a fine, tho' five years paſs in the life of the bargainor, the iſſue in tail ſhall not be bound, 
but ſhall have five years from the death of his father. Peniſton V. Liſier, Cro. Flix. 896. ; 


do 
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do not make his claim, Ge. within hive! years, hereby he 1% - 
barred fot ever (1). lit an 
Tf pretend right or tele to labs WY enter pon it ande 3.79 · 
put him out that is in poſſeſſion, and then I 16 a 0 | 
proclamations,” with an intent to bat Him, and e doth not 
make his claim, Sc. within five years, hereby he is bred fo r 
ever, albeit he had the true right and I no right at all. 
If I purchaſe land of H. and after perceiving my title de- . 79 

feaſible, and that a ſtranger hath the right of the; land, 1 d0 63.155. 5 
levy a fine to, or take à fine from another with . 

with intent and of purpoſe to bar hic that hath right, aud 

he faffer five years to pals, and doth not make his claim, Fe. 
hereby he is barred of his right for ever. And in theſe, and 
Equity. ſuch like caſes, there is no telief to be had Ts equity (2). 
. See more in Num. 11. in fra. | on, 
9. Where a fine ſhall If there be tenant in tail, the raiatader 1% bal, By the Co. 10.95. 
ve 4 Sar 8 5. OY PRE IO fail bargain and ſell the land by deed indented and” 52% 
Re % c to inrolled, and after levy a fine with protlamations to the bar- 
one part of the land, gainee ſur conuſance de droit come ceo, Ge. in this caſe as to the 
and not to another. tænant in tail and his iſſue this is a bar, but as to all others 
it is no bar, albeit they never make any claim, Ge. | So if 
tenant in tail levy a fine of his intailed land, this is a bar as 
to him and his iſſues, but as to all others it is no bar at all, 
and therefore he in remainder or reverſion in their times may 
enter notwithſtanding. * So if lands be entailed to the huſband Pg 14. 
and wife, and the heirs of their two bodies, and the huſband 
alone Tevy a fine of this land, this as to the huſband tenant in 
Recovery. tail and his iflues is à bar, but not as to the wife, for ſne 
ſhall be tenant in tail ſtill, and yet it ſeems ſhe may not ſuf- 
fer a recovery of this land afterwards. So if a man attainted 
of felony or treaſon levy a fine of his land, this as to the King 
| and Lord of whom the land is held is void, and is no bar to 

1 their advantage * and title of forfeiture, but as to all others it 

is a good bar, 80 if one levy a fine of lands in ancient de- H. 4. 
meſne and of other lands together, this as to the lands in an- . . 98. 
cient demeſne is not good, nor any bar at all, but as to the 
other lands it is a good bar (3) 

10. The time of By the ancient common law, he that had right, was bound co. tp. 
2 15 to make claim, Cc. within a year and a day after the fine le- ei“ 
bath right to land vied and execution thereupon, or elſe he was barred for ever, 
een this bar by nonclaim is now gone, and if ſuch a fine 
e ee ce without proclamations be levied at this day, he that bath right 
may make his claim at any time to prevent | the Hat, and avoid 
Ye, the force of the tine. 
Parties. Parties to fines, void of timpedil@biir at the time of the fine Stat, v . 
levied, are barred of the land preſently, and ſhall have no time 5. "Oy 
Privies. to avoid the ſame fine by entry, claim, Sc. And privies in 
blood, and privies in repreſentation, claiming by the ſame title 
ahi their anceſtor that levied the ſame fine had, ſhall be bar- 
red by the ſame fine preſently, and that whether they have any 

impediment or not. 

Eftrangers: Eſtrangers to fines, (being all N as are neither parties nor See the Star, 
1. That have pre- privies,) who have right to the land whereof the fine is levied, 9 
ants cron no and have no impediment natural or legal, ſhall have time to 
make their claim, &c. within five years after the fine levied 


— 


— 1 FY lth. 


| (1) Not five years from the time of the fine levied, but from the death of the tenant for life. See note 3 
to p. 13— and poj? 31.—alfo Laund v. Tucker, Cro. Ebs. 254.— 
(2) See further _ thall be bound by a fine, 2 4% 631. 1 IId 573. Vin. Abr. Fins; (S). 


(3) And may be avoided, as to the land in ancient demeſne, by a writ of diſceit. Fitz. Nat, Br. 98. P. 
ſec ante 22, note 2. 


2 | and 


e Stat. 


374 
105. 


8. P. 


and 
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and proclamations had, and no longer. And therefore if leſſee 
for years, tenant by elegit, or by ſtatute, or a copyholder in fee, 


or for life, be ouſted, and he in reverſion diſſeiſed, they ſhall have 
but one five years between them to make their claim, &c, and 


if they claim not within that time they are all barred for ever, 


for they have all preſent right and may bring their action pre- 


ſently: but otherwiſe it is where the tenant for life, and he in 
reverſion be diffeiſed ; for in this caſe he in reverſion is not 


gPlow. 356, 
375+. 


barred by the firſt five years after the fine levied, for in that 
time he can have no action, 'therefore he (hall have time to 
make his claim five years after the death of the tenant for life. 
* If a diſſeiſor levies a fine with proclamations of the land 


whereof the diſſeiſin was, the diſſeiſee muſt make his claim 


within the firſt five years after the proclamations had, and if 


he happen to die within the five years,. his heir ſhall not have 


five years more but ſo much time more, as to make up the 
time incurred in his father or other anceſtors time, five years; 


; * 19 H. 8. 7. 
Plow. 374. 
Dyer Jo. 


and albeit he be an infant at the time of his anceſtors death, 


yet he ſhall have no longer time. If a tenant in tail be 


diſſeiſed, and the diſſeiſor levy a fine, the tenant in tail or his 


iſſues muſt make their claim within the next five years after the 


proclamations paſſed, otherwiſe they ſhall be barred for ever. The 


1 Co. 100, 


See the ſta- 
tutes. Plow. 


339. Dier 3. 
Plow. 367. 


377» 


Plow. 366. 
$7 5» 


Plow 375. 
1 


like it is in the lacheſs of him in remainder or reverſion. 

And if in theſe and ſuch like caſes, he that hath preſent right 

and is without impediment bring upon himſelf any impediment, 

as if being within the realm at the time when the fine is levied, 

he do * afterwards go beyond the ſea, or the like, in theſe * p. 1 
caſes he ſhall have no longer time than the firſt five years after 

the proclamations had. . 

Eſtrangers to fines peſtered with impediments of infancy, co- 2. That have pre- 
yerture, madneſs, idiocy, lunacy, impriſonment, or abſence Tap ty eu 
out of the realm, at the time of the levying of the fine, and © © 
having then any preſent intereſt or right ſhall have five years 
time after the infirmity removed to make their claim, &c. And Infant; 


therefore an infant regularly ſhall have time for five years after 


he come to his full age to make his claim, Sc. although he 
be in his mother's womb at the time of the fine levied. And 
yet if my father's brother diſſeiſe him, and.levy a fine with 
proclamations, and a year after the proclamations my father 
dieth, and after and within five years my uncle dieth; in this 
caſe I by reaſon of my infancy ſhall have only ſo much time to 
avoid the ſame as at the death of my father remained to come 
of the five years next after the proclamations, and not a new 
five years, becauſe I claim by the fame title that my father 
had. So if my father or other anceſtor be diſſeiſed, and the 
diſſeiſor levy a fine with proclamations, and my father or an- 
ceſtor die within five years after the proclamations ; in this caſe 
I ſhall not have a new five years, but only fo much as remain- 


eth of the old five years to make my claim, Sc. Madmen Mw me noriæ. 


and lunatics (being ſtrangers to the fine) ſhall have the like 
time to make their claim, Sc. as infants have, and yet if this 
infirmity happen after the fine levied, and before the laſt pro- 
clamation be made, theſe perſons are not bound to the firſt 
years, but ſhall have five years time after they be cured of 
their maladies. Women covert (eſtrangers to the fine) ſhall Women Covert, 
have five years time after they be diſcovert to purſue their 


right. But if a eme ſole (eltranger to a fine) have preſent 


right, and after the fine levied ſhe take a huſband, and ſo five 
years paſs after the proclamations had; in this caſe the is 
I barred 


f 


n U Cbenfa st 


5 5 | barred and fhall have no further time to claim. Eſtrangers to f=. 26% 
| | Impriſonment. fines, impriſoned at the time of the fine levied, ſhall have the. $6: * 
3 CEE ſame time and liberty infants have, but if ſuch impriſonment, 
| happen after the time of the fine levied and before the laſt pro- 

: clamation made, it ſeemeth they ſhall have five years after tze 
Qut of England. inlargement. And eſtrangers to fines being out of the realm, leb. 366. 


at the time of the levying thereof, ſhall have five years time 

after their return to enter or claim, Cc. But if they be in 

England at the time of levying of the fine, and after go be- 
vyond the ſeas, and ſuffer the five years after the proclamationss 


to paſs; in this caſe they ſhall have no longer time, except 


ms. ep 


they be ſent in the King's ſervice and by his commandment. + =»: 
* And if the party be beyond the ſea at the time of the fine. 5: Tho 


atton's 


levied, and never return but die there; it ſeems in this caſe; ster. Eu 


| the fine will not bar bis heir at all (1). . t 
* P. 32. 7 Eſtrangers to fines that have divers defects and infirmities, Plow. 375. 
3. That have di- as infancy, coverture, non-ſanity of mind, impriſonment, ab⸗ͤ⸗- 
vers defects: ſence out of the realm, to avoid fines ſhall have time for five 


years aſter the laſt of the infirmities removed. But if they 
have divers impediments, and they be all once after the pro- 
clamations made wholly removed, and after they fall into the . 
like again and die, in this caſe their heirs ſhall not have a 
new five years, but the firſt five years begun in their anceſtors; . 
time immediately after the firſt impediments ſo removed ſhall 
proceed, and non-c/aim of their heirs during all the reſidue 
of the ſaid five years bindeth them, as their ſaid anceſtors, ſhould | 
have been bound thereby if they had remained void of ſuch - 
| impediments during all the ſaid five years. ,, .., + 4, 
4. That are without Eſtrangers to fines that have no preſent, but a future right, pio. 373. 
um pediment, hav- and that ſuch as groweth wholly before the proclamations, if 2" + 
ing future right | : : > | . : | 
upon cauſe prece they be void of impediment ſhall have five years time after, 
dent. their right, title, claim or intereſt firſt groweth, remainetb, 
deſcendeth or cometh to them after the proclamations. And. 
therefore if a mortgagee be diſſeiſed, and the diſſeiſor doth 
levy a fine with proclamations, and the five years paſs, and af- 
ter the mortgagor payeth or tendereth the money; in this caſe 
he ſhall have time for five years aſter the tender or payment of 
the money to make his claim, &c. (2). So if a man levy a fine of 
his land whereof his wife is dowable, ſhe ſhall have five years 
after her huſband's death to make her claim, &c.-and not be 
bound by the five years after the fine. So if tenant in tail 1ptor. 374, 
levy a fine with proclamations, and after the five years dieth.; | 
without iſſue, the donor ſhall have five years after his death 
without iſſue to bring his Formedon (3). ® So if leſſee for life w ce. 72. 


| Jp | 1 Plow, 4 
levy a fine, or make a feoffment in, fee, and the feoffee doth 3, 


— —— = * 1 r — 
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(1) And his heirs may enter or take their action at any time. 2 J. 519. 4 Co. 125. 6.— See alſo Chet. 65. 
to 68. where the different opinions of Ld. Cote in his 2 Inſt. and of Ch. J. Anderſon in 1 Leon. 211. on Cotton's 
caſe are ſtated, and ſubmitted to the reader's judgment. — From an opinion given by a late ſound lawyer and 
able conveyancer on this point, it ſeems he thought that the caſe in Leonard, tho' it might relate to the ſame 
family of the Cottons as the cafe in 2 [»/. 519, aroſe probably under ſome other ſettlement or limitation, than 
that mentioned in 2 Inf. and that Ld. Cote's opinion was good law. | | 

(2) For his title firſt accrued to him after the proclamations by the payment or tender, upon cauſe or 
matter before the proclamations, viz. by the condition made before the fine. Plow. 373- If a fine is levied 
by a mortgagee in poſſeſſion, and five years nonclaim paſs thereon, the mortgager is not barred of his equity 
of redemption. 1 Fern. 132, . | | 
(3) In the reverter, which action lieth where there is a gift in tail, and afterwards by the death of the 
donee or his heirs without iſſue of his body, the reverſion falls in upon the donor, his heirs, or aſſigns. Fitz. 


Nat. Br. 219. E. — : 


levy 


Cbapl. 2. „„ + 
e a fie; in this caſe he in reverſion or remainder ſhall not 
be bound by the next five years after the fine levied, but he ſhall 
habe five years next after the death of the tenant for life, and if 
he die Withit! the five years, his heirs ſhall have only ſo much 
oPlow. 374 time as t& make up the time before his death five years. " So alfo 
co. 9, P5 484th law” if” lebe for life be diſſeiſed, and the diſſeiſor or a 
ſiſtrapger lety a fine; in this caſe he in reverſion or his heirs 
ſhall Have hve years after the death of the tenant for life, and 
| ſhall not be bound to the next five years after the time of 
_ ePlow.374- tHe fine levied. * So if tenant in tail in poſſeſſion levy a fine 
232 andi die without iſſue; in this caſe he in the remainder ſhall 
bier z. habe time for five years after the death of the tenant in tail 
withdut iſſue; and if he make not his claim, Cc. in that 
time, he and his iſſues are barred for ever (1). The ſame law is 
for him 1n reverſion or the donor, if there be no remainder. 
p co. 3. 85. And if tenant in tail diſcontinue in fee, and the diſcontinuee 
levieth a fine with proclamations, and five years do paſs, and 
the tenant in tail dieth ; in “ this caſe his iſſue ſhall have five * P. 33. 
430 fl. years after the deſcender to bring his Formedon (2). But if 
tenant in tail diſcontinue rendring rent and die, and the ifſue 
accept the rent (which doth bar him for his time) and then 
the diſcontinuee levieth a fine and dieth; in this caſe the iflue 
of the iſſue ſhall not be barred by the five years after the fine, 
rPlov, 374. but ſhall have five years after the death of the iſſue. * And if 
one de non ſanæ memoriæ make a feoffment, and the feoffee levy 
a fine, and then the feoffor die; in this caſe the heir ſhall 
have five years after the death of his anceſtor, and not be bound 
by the five years next after the fine levied. N DE 
ber be S- Eſtrangers to fines, that have future right upon any cauſe 5. That have future 
365. 367, precedent," being affected with ſuch impediments when the right oe W ates 
Phon. 3 f. fiſt accrueth, ſhall have five years after the impediment re- 
moved to make their claim, &c, And therefore infants that 
are born, of in their mother's womb when ſuch right doth 
happen to them, women covert, mad men, lunatics, priſoners 
beyond the ſeas, fhall have this time. As if a man have iſſue 
a ſon and a daughter, and the ſon doth purchaſe lands and die, 
and the daughter entreth as his heir, and is diſſeiſed by A. who 
levieth a fine, and five years paſs without claim, and ten 
years after the father hath another ſon who is heir to his 
brother; be ſhall have in this caſe a new full five years after he 
come to his full age, for he is the firſt unto whom the right 
deſcended after the proclamations. But if a ſtranger to a fine, 
to whom a remainder or other title firſt accrueth after the 
fine, do not purſue his right within five years, hereby he and 
his iſſues are barred for ever. And in like manner if the firſt 
_ 1dvue-in tail, to whom the title of the tail firſt accrueth, ne- 
glect to make his claim, Cc. within the firſt five years after 
his title accrued , hereby he is bound for ever, and the whole 
eſtate tail alſo. And if one abate after the death of a tenant 
in fee-ſimple, and make a feoffment upon condition, and the 


1 


— 


* 


(1) If tenant in tail makes a leaſe purſuant to the ſtatute 32 H. 8. and then levies a fine, and dies without 
iſſue, and afterwards the leaſe expires; the reverſioner ought to enter within five years after the death without 
iſſue (the time when his right acerued) and ſhall not have five years after the term expired, for he had not then 
a new right. Cro. Car. 156. | | | 
(2) But if tenant in tail diſcontinue in fee and dies, and the diſcontinuee makes a leaſe for life, and grants 
the reverſion to the iſſue, the iſſue in tail ſhall not have a formedon againſt the tenant for life, becauſe by his 
formedon he muſt recover the eſtate of inheritance, and that is in himlelf, Co. Lit. 297. — — See further 
What ſhall be deemed a diſcontinuance and the remedies thereon by formedon in deſcender reverter, and re- 
maigder, in Finch's law, 190, 267, - Co. Lit. 326. b.—3 Bl. Cm. 171. 191. Fitg. Nat. Brev. 486. 
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32 07 a FEINE. Slap. 2. 
feoffee tevy 1, 8 ! and frye. yearſ paiOithout any claim ara" 
cee bye heit i nn is Arab pho LIP 95 
e he ee dee . 2 
* Wk heir, may, have #0, file gf mort- 120 againſt the, a Nor, mY 
or enter "when e will. enn 
6. That have no Eſtrangers to fines, that have neither preſent 0 po ture right Plow. in 
n cauſe at the time of the levying of the APE: fines by, reaſon of any cat. 
_ 1255 before the fines levied, whoſ, 75 right groweth. entirely 
fore the pr clamations, or partly before and partly after, may 
make their 8 Sc. When they, pleaſe... As if a father die 
ſeiſed of land his elder, ſon. being profeſſed, and the younger 
ſon entreth and 1s. difleiſed, and a fine, with proclamations is 
levied, and then the elder ſon is dearraigned; in this caſe it 
ſeems he is bound to no time (1). Sol if a tenant ceaſe one 
year, and then a fine with proclamations i is levied, and after the 
* F. 34. tenant ceaſeth another year, the Lord may * have his Ceſſavit 
| twenty years after the proclamations. 5 
7. That have future And eſtrangers to fines, that have ſeveral 1 rights by Plow, 537; 
rights by-divers ti divers titles growing at ſeveral, times, it ſcemeth_ ſhall: have ſe "7 77 
: veral fave years to make their claims, Cc, commencing: from 
the ſeveral times that their titles do firſt accrue unto. them. As 
if tenant for life, the remainder in fee, make a feoffment in 
fee, and the feoffee levy a fine with proclamations, and he in 
the remainder ſuffer the five years to paſs; in this caſe he is 
barred of his entry upon the alienation for the forfeitute, but 
it hath been held that if the tenant for life die, that he ſhall 
| have another five years. time to bring his Formedon in the re- 
mainder. So if the huſband make a feoffment of his wife's land Plow. 357. 
to another upon condition, which is broken, and he levieth a aa . 
fine of this land, and the huſband bath iſſue by his wife and 
dieth; and the firſt five years paſs and then bis wife dieth, 
hereby he is barred, of the title by the condition, but he ſhall 
have five. years more to make. his claim as; heir to his mother, 
But if lands be given to H. for the life of A. the remainder 
to B. for life, the remainder to H. in fee, and H is diſſeiſed, 
and after the diſſeiſor levy. a. fine, and five years paſs; in this 
caſe H. is barred. both of his preſent and future eſtate, and ſhall 
haye no further time to make his claim, &c, and yet if Gefuy 
gue vie and he in the meſne remainder. die, H. ſhall have ano- 
ther five years to make his claim to preſerve his remainder. - Jn 
like manner it is if land be given to H. ſor. the life of A. the 
remainder to him for the life of B. the remaindet to him for 
the life of C. and he is diſſeiſed, and the diſſeiſor levieth a fine 
with proclamations ; in this caſe, ſome ſay H. for his preſent 
right ſhall have five years by the firſt veg of the- ſtatute, and 
five years after the death of A. by the ſecond ſaving of the ſta- 
tute, If one diſſeiſe a feme ſole, and after marry her, and have 
iſſue by her, and the huſband. is diſſeiſed before marriage or 
after, and then a fine is levied; with proclamations, and the 
huſband dieth firſt, and afterwards the wife dieth within the five 
years, the iſſue being of full age, the five years paſs, hereby he 
is bound as heir to his father, but he ſhall haye five years more 
after the death of his mother to make his claim, &c. Quando dus 
jura in una fperſoua ce fan. equum eſt ac fi efent in diver- 
ts * 
(1) For the: doctrine of Profeſſion, tl Co. Ia» 1 32. — 1 Bl. Om! I. n. Ar. Faits (C)—profeion 
(A) &c, and the ſeveral titles there referred to. 
(2) Sce further how the five years nonclaim ſhall be accounted, Vin, Abr, Fine (H. a5 TEN 
2 Where 


* 


9580 


0.104963: * Where there is aprecedent agreement amongſt the parties, as a 11. How a fine ſhall 
rica. feoffment or the like, there the fine ſhall got paſs any thing, and work. | 
Dyer. 157. Hor work by way of eſtoppel, but only by way of corrobora- 

tion, and ſhall be guided by the precedent agreement. And 

therefore if a feoffment be made to two and their heirs, and 
- "after a fine is levied to them two and the heirs of one of them, 
_ © This ſhall enure as à celeaſe, and ſhall not alter the eſtate; but if 
there be no ptecedent agreement it ſhall work as it may. ) 
Fits. Etop- | If A. enfeoff B. of certain land in fee, rendring rent, with 
bo : in Condition of re- entry for non- payment of rent, and by indenture 
— at the * ſame time covenant to levy a fine of the ſame land to * p. IF; 
the feoffee to the uſes and conditions in the deed of feoffment;, *\" _ 

and after a fine is levied /xr conuſance de droit come ceo &c. acc ; 
cordingly; in this caſe this fine thall enure as a fine ſur releaſe, 
becauſe the conuſee hath the fee before, and it ſhall not enure 
by way of eſtoppel, | albeit it be a fine ſur conuſance de droit Eſoppel. 
come ceo &. And therefore the rent and condition ſhall re- Extinguitument. 
main in this caſe, and not be extint. 1 
| See before A fine may be avoided for many cauſes, as by the death of the :. Where a fine 
bara. par ties after the conuſance before the recording of it (1) ; or by ma be avoided, or 


n 0 : 8 , not: and how. 
fn. 2, coving in the procuring of it; alſo it may be avoided for other * 


1. By a writ of er- 
El. cap. 3. cauſes, as for ſome error in the proceeding in the ſuing out of ror. F 
the fine, and this is done by writ of error ;' but this error then 
that ſhall make a fine voidable muſt be notorious, becauſe the 
thing is done by conſent, and it is a rule in law, Conſenſus tollit 
co. . 77, krrorem (2). And by this means if the huſband and wife levy 
1-76. 2 fine, and both of them be within age; whilſt either of 
them be within age they may avoid the fine as againſt them 
both. But if there be tenant for life, and he in remainder: in 
tail being an infant, and they two levy a fine, and he in 
reinainder reverſe it for infancy, this ſhall not avoid the fine 
| Plow, 358. as to the tenant for life alſo (3). A fine alſo is and may be 2. By a claim, en- 
©. 9. 106. ſometimes avoided, or at leaſt loſe much of its force b the 7Y _ ne. [by 
3 YN . whom a claim, &C. 
claim, entry, or action of him that hath right to the land (4): may be made. 
for if the eſtate, contained in a fine, be once within five years | 
after proclamations -lawfully defeated, the party hath thereby 
loit his whole eſtate both againſt him which did reverſe the 
fame, and againſt all others which had right or title paramount 
and made no claim within the five years, albeit he which 
doth bring the action have no judgment and execution within 
ſeven yeats after the proclamations. In like manner if there 
be tenant for life, the retmainder for life, the remainder in fee; 
and the firſt tenant for life alien, and the alienee levy a fine with 
proclamations, an4 the ſecond tenant for life claim or enter, 
Ge. this doth make void the fine both againſt him, and againſt 
him in remainder alſo; for it is a rule, that any one that hath 
any eſtate in poſſeſſion or reverſion which will be barred by the 


let 


— 


— 


(1) As where the heir of the wife of the conuſor brought a writ of error to reverſe a fine levied in Het, 
ef the wife's land; the error aſſigned was that the wife died beſore the return of the writ of covenant, and the 
fine was reverſed without difficulty. — Clements v. Langharne, 2 Ld. Raym. 872 — See alſo Saft. 168. 

(2) Any perſon who brings a writ or error to reverſe a fine, mult ſhew that upon ſuch reverſal he will 
be intitled to the land See 2 Bac. Abr. 537 Eflay on fines 215.— — All writs of error for reverſing of 
fines, muſt be brought and proſecuted with effect within twenty years after the time of levying them, accord- 
ing to ſtatute 10 & 11 IV. 3. c. 14. with a proviſo as to perſons under impediments, -who are allowed five 
years after the impediments are removed. — In the cate of £/5y4 v. Vuughan, 2 Str. 1257 it was reſolved 
the 20 years were to be computed from the time of the fine levied, and not from the time the title accrued. 

(3) But in Zench v. Thompfon, 1 Ld. Raym. 179. it was adjudged that tho“ a fine may be reverled as to part 
of the land, and remain good as to the reſidue, yer it cannot be reverted in tote, as to one man, and remain 
good in tote, as to another. | | | 

(4) To avoid a fine there muſt be an actual entry, 3 Burr. 1897, = — and by ſtatute 4 Hure, c. 16. F. 16. 
ne claim or entry ta avoid a fine with proclamations thall be ſuthcient, unleſs an action be commenccd within 
one year next after ſuch entry or claim, and proſecuted with efect. | 


K „ ane 


# ces eee 
Anse Shen it bs Leied, unh make ela br ente) te heren hie 
bar of the fine. As tenant for his own, or for another's life; | 


bs. AM 


f tenotit for ycars, he in rover flo dir reminder after an eſtate for 
ife or years, a copybolder, or the Lord) a Guardian in nature, 
or nurture, may avoid a fine: And this they may do for them · 
ſelves and others, and for others without authority precedent or 
aſſent ſubſequent, and the claim of one of them in this caſe 
ſhall avail the other. And by authority alſo any other man 
may make a claim, entry, Cc. in this caſe, for him that hath 
right, and ſo he may do alſo without any authority precenent, 
if the party for whom he doth it do afterwards agree and aſſent 
*P, 26, unt it. Bot a* ſtranger of his own head (unleſs perhaps it 
be for an infant) cannot make ſuch a claim or entry to pre- 
vent the bar of a fine, except he that hath the right do give 
him authority before it be done, ſo to do, or do agree to it 
after it is done. And therefore if a ſtranger of his own head 
will make an entry or claim into land ' whereof a fine is levied, 
whereunto I have right, and he do it to my uſe, and I do not 
agree to it within the five years, this entry or claim will not 
avoid the fine (1). And yet it was held by Juſt. Doderidge, M. 
2 Car. B. R. that if a ſtranger enter in my name and to my 
uſe that have the right, this doth veſt the eſtate in me before 
aA agreement, and I ſhall be ſaid to agree until I do diſagree. 
3. By a ple. A fine alſo may be, and ſometimes is, avoided by plea, as by St. 4 h. 
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= averment of the.continudnce of ſeiſin of the land in another, at, 7.57, 85: 
=_ | and before the time of the fine levied, and that partes finis nibil Pre. 330. 
—_— bLabuerunt tempore levationis finis, and then he muſt ſhew in 
Aj g . 1 | whom the eſtate was. As if leſſee for years, or a diſſeiſee, 
_ levya fine to a ſtranger that hath nothing in the land, or A. be 
3 5 diſſeiſed by B. and B. be diſſeiſed by C. and B. levy a fine to D. 
0 8 or one that hath a right of a remainder only; or a diſſeiſor make 
wo , a gift in tail, and the donee make a feoffment to A. and after 
1 levy a fine to a ſtranger that hath nothing in the land. But this 
= | ; plea it ſeems neither parties nor privies, albeit they be iſſues in 
tail, may have at this day (2), but ſtrangers only; and therefore 
in the laſt caſe, the diſſeiſor, and not the iſſue in tail, may avoid 
this fine by this plea. But if a collateral anceſtor, of whom 
the iſſue in tail doth not claim the land, levy ſuch a fine, the 
iſſue may by this plea avoid it. It ſeems alſo the iſſue in tail 
may have this plea to a fine ſur releaſe only, : 
Alſo there is a plea by which (as it ſeems) a fine hath been co. ;. #4. 
avoidable, which in effect is nothing elſe but an averment of 2, 33+ 
ſeiſin ſtill in the demandant or plaintiff, or his heirs, before, 7. 1. c. i. 
at, and after the time of the fine levied. And this plea (as it 
ſtems) no man may have at this day but the iſſue in tail only, 
to avoid a fine levied Sur grant & render, by the anceſtor in 
tail, and not to avoid a fine levied Sur conuſance de droit come 
ceo que il ad de ſon done, &c. and a feme covert, to avoid a fine 
levied by her huſband alone. | 3 
4. By a vacat, If there be two of one name, and one of them levy a fine of 348.6. 15. 
: the land of the other, or a ſtranger levy a fine in the name of 04 
him that is owner of the land; in both theſe caſes the fine may be 


avoided by pleading the ſpecial matter (3). And yet ſome hold 


——_—_— 
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(1) The claim to avoid a fine muſt be of ſuch a nature as correſponds with the eſtate, and therefore 
an entry on the land by a ce/tuigue truft is not a ſufficient claim, to avoid a fine, but it muſt be by ſubpana, 
1 Cha. Ca. 268, 278,—2 Blackft. Rep. 995. — But it is ſaid claim/fo avoid a fine by bill in chancery is not ſuffi- 
cient, and that it ought to be by action. per Catlin, Dal. 116. pl. 9, 16 liz. Anon.—See further Vin. Abr. 
Fine, (G. a.)—Gom. Dig. Claim (B). | | 

(2) For wo debarred the plea quod partes finis, &c, by the ſtatute 27 Ed, 1. de finibus leuatis, See 
2 Inft. 522. Hob. 333. ; 

(3) See note 2 to the next pag 


4 - | that 


Ghai  ' / FIN 35 
that in this caſe the Party hath no remedy but by action of 
t fot ang 6 and as ct 
A fine alſo is, and ſometimes may be, avoided by the ſentence 
of a court, when it appeateth to be gotten and obtained by 
ſome notorious fraud or practice (2). „ 5 
And now it is high time we come to the ſecond kind of * P. 37. 
common aſſurances made by matter of record, viz. a common 
recovery (3) | 


—— OO WAS Sf Tae is ; 24g — — — — — y . — — — ——— 
(1) See further in what caſes a fine may be avoided by a plea. Yi. Abr. Fine, (G. b. 3.) and 22 C. 
Read r 33 7 5 | 


(2) In ſome caſes the court will vacate a fine upon motion, to prevent the parties the trouble and expence 
of a writ of error. 3 Lev. 36. 2 Wilſ. Rep. 115. — — In Hubert's caſe Cro. Eliz. 531. where one levied 
a fine in the name of another not privy nor conſenting thereto, the fine was declared void by a vacat on the roll: 
and the Lord keeper in that caſe ſaid he had always noted this difference, * If one of my name levies a 
fine of my land, I may. well confeſs and avoid this fine by ſhewing the eſpecial matter ; for that ſtands well 
with the fine. But if a ſtranger who is not of my name, levies a fine of my land in my name, I ſhall not be 
received to aver that I did not levy the fine but another in my name; for that is meer contrary to the record; 
and ſo it is of all reconuſances and other matters of record. But I conceive, when the fraud appears to the 


court, as here, they may well enter a vacat upon the roll, and ſo make it no fine; although the party cannot 


avoid it by averment, during the time that it remains as a record.” — — The offence of levying a fine in the 
name of any other perſon not privy nor conſenting thereto is puniſhed with death by ſtat. 21 ac. 1. c. 26. 
mentioned before. — — If a fine be levied by a perſon who got poſſeſſion under a forged deed, equity will 
_ decree againſt the fine, per Lord Hardwick in Gartwright v. Pultney. 2 Atk. 380.— — — When fines may be 
| ſet aſide in equity, ſee 1 £4. Ca. Ar. 258. 2, 474. — — avoided for fraud, or aided. when defective, Com. 
Dig. Chancery (3 N) and 1 Veſ. 289.—See more fully how fines may be avoided, or reverſed, and by whom, 
Com. Dig. Fine. (H.) Pleader (3 B. 9.) — Vin. Ar. Fine (D. 11.) and Bac. Ar. Fines (H). NF 
(3) For a deſcription of the nature and operation of deeds to lead or declare the uſes 4 a fine, and ſome general 
rules and obſervations concerning them, See Chet. 84.— Stat. 4 & 5 Ann. c. 16. F 15.—2 Bl. Com. 363. — 
Bac. Ar. Uſes, and Truſts (E). —peſt in the chapter on uſes, and Com. Dig. Uſes (D). 1 5 
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Of Common » Recovery. {On os © 


3 | 5 
| 0 | | YH 1 HF CLOTH SCE ELLIS 29 
| 1. Common reco- | | Recovery | in general 1s its ee of any thing g. ſuper N 
1 very. . "7 _ unjuſtly t taken or detained, by judgment or trial of de pt 
= | Jaw. And it is either a common recovery, which is ſuch a d f, 
4 recovery as is uſed for a common aſſurance of land; or other s. cap," 10. | 
2 . C3 
recovery, which is not uſed as an aſſurance of land. And the ; ed. a 


common recovery that is uſed for the aſſurance of land is 9 6 N 
nothing elſe but dio furis, or a certain form or courſe ſet * — | 
down by law to be obſerved, for the better aſſuring of lands and” 
tenements to men. And this is ſomewhat after the example of 
the recovery upon title, which is without conſent and contrary 
to the will of him againſt whom the ſame is had : for there is 


Necoveror. in this a colourable ſuit, wherein there is a demandant which 
Recovere. is called the recoveror, and a tenant which is called the recove- 
 Vouchee, ree, and one that is called to warrant upon ee war- 
ranty which is called the vouchee. 
2. Quoluplar. The common recovery is ſometimes with a ſingle youcher ; * 


ö I he which is, when the writ is brought againſt him that is to paſs 
the land, immediately, and he doth vouch over the common 
vouchee. And ſometimes it is with a double voucher ; which 
GE + when the writ is brought againſt another, to whom he that is 
o paſs the land, hath aliened it, and he doth vouch him that 
is to make the 8 and he doth vouch over the common 
vouchee: and this is the ſureſt way, and the ſafeſt kind of reco- 
„. The manner and very. In this formality of a common recovery, the courſe is, See the 
order of luffering a that by agreement of the parties a real action is begun by bes ©. n, 
d ommon e. writ of entry brought by him that is to have the land aſſured, 3 
againſt him that is to make the ſame aſſurance, if it be with a 
lingle voucher ; or if it be with a double voucher, againſt him to 
whom he that is to make the aſſurance, hath aliened the land. 
And in this ſuit, the recoveror that doth bring the action doth 
ſurmiſe that the tenant againſt whom the writ: is brought hath 
no right to the land, but that the recoveror hath right there- 
unto, and that the tenant came to it from fuch a ſtranger whom 
the demandant doth name: And to this the tenant doth appear 
in perſon or by attorney, and then doth enter into defence of 
the land, but in pleading doth vouch to warrant; z. e. doth 
alledge chat he bought the land of J. S. a ranger, who in the 
conveyance thereof bound himſelf and his heirs, to warrant 
and make good the title to him or them to whom it is convey- 
cd, and thereupon he prayeth that J. S. may be called in to 
* P. 38. defend the title, and then he * is allowed by the court to call 
in J. S. to ſay what he can for the juſtifying of his right to the 
land before he fo conveyed it: And hereupon I. S. doth appear, 
and make ſhew as if he would defend the title, but doth pray 
a further day may be aſſigned him to make his defence; which 
being granted him by the court, at the day appointed he by 
agreement, covin, and aſſent of the parties, doth not come in, 
but make default: And thereupon the land is to be recovered b 
him that brought the writ againſt the tenant, and he is left for 
his remedy to J. S. upon his warranty, and accordingly judge- 
ment is given by the court that the demandant or recoveror ſhall 


3 recover 


'p *. (xFover the land dematifled againſt che tepant, and that the tenant 
all recover fo much land of J. S. (of his own land) in recom- 
pence for the land recovered from him which he ought to have 3 
2 warranted and defended but ſuffered to be loſt (1). And this Recovery in value 
recovery over is called a recovery in value or pro rata. But if ore, guid. 
the recovery be with a double 9 or a treble voucher, 
J. S. is upon his appearance to call or vouch to warrant J. D. 
and to alledge in the ſame manner as the tenant doth, and fo 
pray that J. D. may come in, and thereupon J. D. doth appear 
and make default: And ſo if there be more youchers ; and then 
there muſt be ſeyeral recoveries' over in value againſt every one 
of them; but he that is the laſt vouchee is always the common 
- voucher, who is one of the cryers of the Court of Common 
Pleas, a man not worth any thing, and one that hath no land to 
render in value upon the ſu bole warranty. And by this de- 
viſe grounded upon the ſtrict principles of law, the firſt tenant 
_ doth willingly let go the land for the aſſurance of the purcha- 
ſer, and yet in truth hath no recompence over, becauſe the 
vouchee hath no land to render in value. And by this means 
if one have an eſtate tail in lands which he is deſirous to ſell, 
or to convert into an eſtate in fee ſimple, the ſame is common- 
1y done ; for the tenant in tail doth cauſe the purchaſer or ſome 
friend of his to bring a writ of entry againſt him for this land, 
and he appeareth to the writ, and in pleading ſaith that the 
land came to him or his anceſtors from ſuch a man or his an- 
ceſtors, who in the conveyance bound themſelves to warrant it: 
and thereupon that man is called in, who doth appear and 
make default, and thereupon judgment is had againſt him in 
manner as aforeſaid. Or if he would have the recovery with a 
double voucher ; then he by fine, feoffment, or deed of bargain 
and ſale inrolled, diſcontinue the land, and then cauſe the reco- 
yeror that is to have the land to bring this writ of entry againſt 
the difcontinuee, and he doth vouch the tenant in tail who 
doth vouch over the common vouchee, and ſo it is done; and 
by this the eſtate tail, that the tenant in tail hath or had, is 
| barred and bound, for that it appeareth now he had no power 
to entail the land whereunto he had no juſt title, And be- P. 3). 
fides he ſhall recover a recompence over in value, and-this is | 
adjudged in law to go in ſucceſſion of eſtate as the land ſhould 
have ED 7 IN is the reaſon why the recovery is a bar to 
all that are in remainder and reverſion as well as to the iſſues in 
. fo | 
Epaicatis, And in the ſuffering of theſe recoveries the tenants and vouch- 
ess do appear moſt commonly in perſon in court, and fo the re- 
covery is finiſhed in the court preſently without more doing, 
but ſometimes they will not or cannot appear in perſon, and 
then they do uſe to appear and ſuffer the recovery by attorney. 
And in that caſe there muſt be a conuſance for a warrant of Warrant of At- 
attorney taken to authoriſe the attorney or attorneys in this rag, 
manner if it be for a treble voucher. 20 e 
wen. swb. Glouc'ſſ. Prec' A. S. & B. uxori ejus quod ſuſte Ce. redd 
obi kuf. C. D. Manerium de N. cum pertinen &c. que clam' efje jus & 
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(1) And this agreeably to the doctrine of warranty. 2 Bl. Com. 358. 3 Lol. 193. 
(2) The recompence in value is indeed the true reaſon for barring thg illue iu tail; but no reaſon for 
barring the reverſion or remainder ; the reaſon why they are barre being that the recoveror is by ſuppolition | 
of law, in of the eſtate tail, and that eſtate tail, by like ſuppoſition of law, continues for ever. per {ue C. ). 
in the caſe of Hudſon v. Benſon and Baron, 2 Lev. 28. —But by ide J. in the fame, caſe — The true reaſon 
of Common Recoveries being bars is not the recompence in value but that they are common COnveyailces, — 


See further, Pigot, 14.—Vin. Abr. Recovery (A) Plnod. 514.— Fac. Law Tracts, 149.— Com. D.g. Eſtates 
(B. 27.) | | | | 
L | | bered 
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red flaw & js qo fem K. # B. as , 
e pram H. . Muſe fot jules fe prefer C. infra 
10. antes ja ali eig Se. ie de Got... 
Glouc'ff. A. S. C. B. 50. 1. fue W. W. G R. R. arfornat. 
ſuos conjunttim & tivifem verſus C. D. de piacito terre. 
Glouc'ff. M. M. gen. quem A. 8. & B. 74 ad warrant”, 
9. lo. fito I. I. & L. L. attornat' ſuos conjunflim & Hivifim verſus 
C 
Glouc'ff. G. W. gen. quem M. M. voc. inde ad warrant”, po. 
h. fuo R. G. & R. S. attornat ſuos conjunttim & di jim verſus 
e 5 Ts Tie”! 5 
And in thefe cafes to make two attorneys at the leaſt, and d. 1 „% 
to give them an authority Jointly and ſeverally, that if one of 
them die before the recovery be ſuffered, the other may have 
ower to do and diſpatch it. And theſe warrants of attorney 
for the ſuffering of recoveries are to be acknowledged and cer- 
tified in the ſame manner as the connuſances of fines acknow- 
ledged in the country are (1) ; fave only that recogniſances for 
warrants of attorney for recoveries may be taken by any judge 
bodf the Court of Common Pleas or any Serjeant at law with- 
Dedimus Poteftatem, out a Dedimus Poteſtatem. But if any others take it, they 
uſe to do it by a ſpecial Dedimus Poteſtatem, which is to 
command the commiſſioners therein named to come to ſuch 
perſons, and to take the 'names of their attorney or attorneys 
in the fuit, and to certify the ſame into the chancery under 
Examination. their ſeals ſuch a day (2). And if there be any woman covert 
NE that is to make the conuſance, it ſeems ſhe is to be examined, as 
in the caſe of the conuſance of a fine (3). And when this is 
done, the recoveries may be ſuffered by the attorneys without 
the perſonal appearance of the 1 And this is as good 
a recovery as the other which is ſuffered by the perſons 
themſelves appearing in court, but that it will require longet 
P. 40. time for the perfection of it; for in this 7 caſc there muſt 
N go forth a Summoneas ad warran which muſt have nine re- 
turns ere the recovery can be perfected, and by that time one of 
the parties may be dead (4). And when the recovery is thus 
ſuffered by the parties in perſon or by their attorneys, the ſame. 
is to be entred by ſome one of the clerks of the Court of Com- 
mon Pleas upon the rolls of the ſame court there to remain 
Habere facias upon record, And herein there muſt go forth a writ of execu- 
W. tion called an Habere facias ſeiinam, which is ſent to the ſheriff 
of the county where the land doth lie to put the recoveror in 
poſſeſſion of the land; (except the recovery be of a reverſion of 
land after a leaſe for years of it, in which caſe the reverſion 
ſhall be in the recoverors by a claim without any writ.) And 
this writ the ſheriff doth return as executed according to the 
contents thereof, albeit in truth he never do any thing upon it. 
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(1) By a rule of court of C. B. Hil. 14 Gee. 3. an affidavit of the acknowledgment of every warrant 
of attorney for ſuffering a recovery is neceſlary—wherein the depoſing party muſt ſwear that he knows the 
parties ;—that they duly ſigned .the warrants on the day and Jour mentioned in the caption that all the 
parties were at the time of acknowledging of full age and complete underſtanding ;—and if a feme covert 
is a party, that ſhe was _ and ſeparately examined apart from her huſband, and freely and volun- 
tarily conſented to, and acknowledged her warrant of attorney ;—and that the parties reſpectively knew that the 
laid warrants of attorney were intended for the ſuffering of a common recovery to paſs his her or their eſtate. 
(2) At common law a recovery could not be ſuffered by de. po. for the ſtatute of Carliſle, 15 Ed. 2. fuſt 
gave the dedimus. T. Raym. 71. —but ſee Cruiſe on Recoveries 79, contra. | | 
(3) The examination is now totally diſuſed according to Pig, 66.—but it is otherwiſe according to the 
editor of the ſecond edition of that book, feme coverts being examined by the ſerjeants at the bar when they 
come to ſuffer recoveries. See the caſe of Stekes v. Oliver, 5 Med. 209. where feme covert vouchee was under 
age and appeared by attorney, and the recovery reverſed after the came of age: if ſhe had vouched in perſon, or 
by guardian, the recovery ſhould not have been reverſed for error after full age. 1 Jp 
(4) Abridged to five returns by Stat. 16 Car. 1. c. 6. F. 10.—and by Stat, 24 Gee. 2. c. 28. further 
abridged to four returns. —— See 1 Lev. 130. Winne v. Lhyd, where the warrant of attorney was teſted 
before the ſunumons ad warrantizends.m, and on a writ of error, the recovery held good. 


And 
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And after this all the fame proceeding i is to be exemplified by 
che clerk of the ſame court (r ). 
Jo recovery being matter of Wen is Mech of the nature of td uſe, nature 
7-39-3-5. a fine, and ſuch a thing as 'whereof the la taketh notice; for it Peration ot 
b.. is now become a formal and orderly manner of aſſurance of 
ben. 55 lands, and one 'of the common aſſurances of the kingdom, or a 
13 His. Common way and means to paſs land from one to another 
2 en: ff. (2 and therefore if a tenant for liſe ſuffer ſuch a recovery of Forfeiture. 
+ is land it is a forfeiture of his eſtate (3); an uſe may be averred Averment. 
upon it as well as upon a fine; and it may be avoided for covin Covin. 
zs well as any other kind of conveyance. But it is of ſpecial 
uſe, and hath a ſpecial virtue to bar and bind eſtates in tail 
and all the remainders and reverſions thereupon (4). And be- 
cauſe many of the inheritances of the kingdom do depend 
upon this aſſurance; and it is oft times the greateſt ſecurity 
purchaſers have for their money, therefore it hath much favour 
from the law at this day. And therefore the law will not en- 
dure it ſhall be diſputed againſt, for Communis error facit jut. 
And hence it is that it ſhall not be avoided for ſmall errors, for 
it is another rule of law, Conſenſus tollit errorem. And if a 
recovery be ſuffered by a tenant in tail, hereby he hath not 
only diſcontinued, barred and deſtroyed the eſtate tail, and ſo 
defeated himſelf and: his iſſues, the former owner of the land, 
and all the remainders and reverſions thereupon that ſhould take 
place after the eſtate tail, whether they be in eſe or contingent 
only; but alſo all former eſtates, leaſes and charges made by 
co.1.62.25, him in remainder or reverſion (5): for as when the eſtate tail 
* poſſeſſion i is not barred b -4 a recovery, the eſtates in reverſion 
44E4. Jaa. or remainder are not barred, for Quod non in magis propinguo non 
in magis remoto valebit; fo it is e converſo, where the eſtate 
tail in poſſeſſion is barred by the recovery, all the remainders 
and the reverſions, conditions, charges, ineumbrances and eſtates 
dependent upon it are batred alſo (6) ; except it be * in ſome & P. 41. 
ſpecial caſes where the remainder or reverſion is in the King, 
And therefore if A. be tenant in tail, the remainder to B. in 
rail, the remainder to C. in fee, and B. or C. doth make a 
leaſe for years of the land, or grant a rent charge out of the 
land, or enter into a ſtatute, or the like, or grant the remain- 
der or reyerſion upon condition; und after A. doth ſuffer a com- 
mon recovery of the land, and after dieth without iſſue; in this 
caſe the recoveror ſhall hold the land diſcharged of all theſe 
eſtates and N in remainder. "But mee it is if A. 
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iH 5 The learned 1 of Fly commentaries in in, 2 Pl. . 361. propoſes ſeveral methods for ſhortening the 
proceſs of a recovery; ↄne of whic to empower the tenant in tail to bar the eſtate tail by a ſolemn deed 
< to be made in term time and intolled in ſome court of record.” A deed ſo made with ſolemnity would 
obviate the doubt of the Ld. Keeper-in-s Pr. Vm. g1. 
(2) And ſupported. by the judges ; and the court of C. B. will ea miſtakes in entering up recoveries, 
3 C. 45. Pig. 19 _ fully as to the origin, nature, and We of a common recovery, Pig. 8.—2 Bl. Com. 
7 277 7.— I Burr. 115.—1 Ni. Rep. pt. 1. p. 73- 
f alone, but when he ſuffers it with voucher of the tenant in a tail, the recovery will be good to bind the 
; 3 man.— Wiſeman v. Gennings, Cro. Eliza 570. 
(4) And the power of ſuffering a common recovery is a privilege inſeparably incident to an eſtate tail, and cannot 
ined by condition, limitation, cuſtom, recognizance, ſtatute, or covenant. See I Burr. 84. and the 
— there Cited to prove this doctrine: — — but the tenant in tail, in order to be intitled to ſuch privilege 
muſt be tenant in tail in poſſeſſon; or he muſt have the concurrence of the prior freeholder who claims under 
the ſame ſettlement. per Sons. 8 in Goodtitle v. Duke of Chandos, 2 Burr. 1072. 

( 92 See accordingly and the reaſon, Pig. 118. but tho' a common recovery bars a contingent . 
by * oying the particular precedent eſtate which ſupported it, yet it bars not a ſpringing uſe, nor an executory 
deviſe; P . 127. — and therefore an executory deviſe is ſaid to be a perpetuity as far as it goes, that is 
to ſay, an eſtate unalienable though all mankind join in the conveyance. Scatterwoed v. Edge, 1 Salk 229.—— 
It is a rule that an executory deviſe cannot be prevented or deſtroyed by any alteration whatſoever in the eſtate 
out of which, or after which it is limited :—Fearne, 3d edit. 306. — —If the remainder be in abeyance, 
common recovery will bar it. 6 C. 42. a.—A term limited to commence on failure of iſſue, may be barred 
by a recovery. i Lev. 35. — A power appendant or in groſs, is alſo barrable by a recovery. Pig. 135. 

(6) Becauſe the law confiders the conveyance by common recovery in the nature of a real action, and the 
recoveror is in by right; but it will not bar a mortgage, becauſe that is to be conſidered” as a charge upon 


Us eſtate, and cannot be defeated. for Ld. Hardwiike, 2 Ah. 591. 
4 himſelf 
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5. What ſhall 'be 


ſaid a good com- 


and bound thereby; wan 


who ſhall be barred vouchee, as the efficient cauſes thereof; for if either of theſe be herd 
or not ting it is not a complete recovery. And therefore if a 


Infant. 


Woman covert. others (2). 80 alſo a recovery had againſt a woman that hath Pf 5. . 
a huſband; being joined with her huſband, will bind her and all n 


5 | New 
others. 2; That there be land . demanded as the matter, and ea adjuy- 


30 4.8 


of an annuity (3). 3. That it be had and ſuffered in that o. 3. f.. 
order and form as law requireth, vzz. that there be a-writ of 
entry brought, and appearance of the tenant in fait, a voucher, 
and an appearance of the tenant in law the vouchee, judgment and 
eeeæxecution in manner as aforeſaid; for if there be any ſubſtantial 
* P. 42. defect in theſe things: the recovery may be thereby “ avoided b 
writ of error; but if it be only in form it will not hurt. 4. 
That there be a lawful tenant to the precipe, i. e. that the writ of Dyer agr. 
entry be brought againſt one that at the time of the writ brought . 
Is, tenant of the freehold, either by right, 3. e. that hath an 
eſtate for life at leaſt in the land, or by wrong, 7. e. that is a diſ- ff. 6. 15. 
ſeiſor of the land demanded and whereof the recovery is had (4). ves , 
Lag . 3 1 1 | | 17 low. 514. 
And therefore in this caſe the courſe is where the land to be re- bed. 4 


» oy « * Y d. 8 
covered is in poſſeſſion, and a fine and a. recovery is had of it S ne, 


» 3. I. N 0 * 
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(1) Tenant in tail mortgaged for years, and died without. ſuffering a recovery; and the mortgage held not 
good. —Tf he had ſuffered a recovery afterwards it would have let in the mortgage. Best v. Welſh, 1 Wil. 
Rep. 276. — As to the operation of a recovery, by letting in all the preceding incumbrances, and rendering 
valid all the preceding acts of the tenant in tail, ſee Pigot 120.— Cruiſe on Recoveries, 1599 

(2) As to recoveries ſuffered by infants, ſee Pig. 64. and further in Vin. Ar. Recovery common (D). Com. 
= Enfant, (B 2).— —In what caſes equity will decree infant truſtees to join in a recovery, 1 Pr. Hs. 536. 

the 559. LS 4. 997 . T . Ap 

4 ) A 33 recovery in the common pleas of cepyhold lands will not paſs them, but if lands are cuſtomary 
free holds, and paſs by ſurrender in a borough court, a recovery in C. B. of ſuch lands will be good. Oliver 


v. Taylor, 1 Att. 474. but ſee contra the opinion of Miles Chief Juſtice, in the caſe of Carr v. Singer in 


2 V:/. 603. - For the method of ſuffering recoveries of copyholds, ſee Pig. 100—Bac. Ar. Copyhold (C).— 
Recovery may be ſuffered of a truſt eftate (by ceſtuique truſt) as effectually as it may of a legal eſtate, See 
1 Pr. Wins. 91. ꝙ Med. 143.—Fearne 246.— See further, of what things a recovery may be ſuffered, Vin. Abr. 
Recovery (S).—Wilſ. 283.—Pig. y. | | EN uh | | 
(4) Otherwiſe the recovery is void according to Pig. 28, but if there is no tenant the recovery is good 
againſt the party who ſuffered it, by way of eſtoppel, tho? not againſt remainder men or ſtrangers. 10 Ad. 
45-— Tenant to the precipe may be made either by fine, feoffment, leaſe and releaſe, or by bargain and ſale 
inrolled. Wiſſ. 281. See further Vin. Ar. Recovery (U). Cem. Dig. Recovery (B. 3.) Pig. 65. 72.—As to 


the doctrine of tenant to the precipe by diſſeiſin, ſee the caſes of Tayler v. Herde, 1 Burr. GO, —and Goodtitle v. 
Duke of Chandes in 2 Burr. 1065. | | 
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together, the fine is ſued out firſt, for thisdoth make the conuſee 
tenant of the freehold of the land, and then the recovery is had 
againſt him (1). And when the recovery is to be had of a rever- 
| fon, and that there is an eſtate for life in being of the land whereof 
the recovery is to be had, (for an eſtate for years, or any ſuch like 
eſtate, will not hinder the ſuffering of a recovery, ) there the courſe. 
is to get a conditional ſurrender from the tenant for life of his 
_ eſtate to him in reverfion or remainder, to the end that he may 
be perfect tenant of the inheritance, and then the writ of entry 
may be brought and the recovery had againit him (2): for if a 
writ of entry be brought againſt a ſtranger, and he vouch the 
tenant in tail in poſſeſſion of the land, and ſo a recovery is had, 
or if there be tenant for life of land, the remainder or reverſion 
to another in tail or in fee, and a ſtranger doth bring a writ 
of entry againſt him in the remainder or reverſion, or againſt a 
ſtranger who doth vouch him, and ſo a recovery is had; theſe 
recoveries are not good. And yet if the writ be brought againſt 
the tenant of the land and a Me that had nothing in the 
land together, and ſo a recovery be had; this recovery is good 
enough. And if a diſſeiſor make a gift in tail of the land to 
another, and the writ is brought againſt him, and he vouch the 
diſſeiſee, and he vouch the common vouchee; this is a good 


| $rat. 34 H. recovery. 5. That it be in ſuch a caſe as is not prohibited by 


. c. 20. 


C. ure: ſome ſtatute law (3) : for if the King give any of his own land pre 
Li . whereof he is ſeiſed, or cauſe or procure another in conſideration 
of money or other land to give the lands whereof he is ſeiſed, 
in tail to any of his ſubjects or ſervants in recompence of their 
ſervice, or the like, the remainder to the King in fee ſimple, or 
fee tail; ſuch eſtates in tail cannot be barred, by a common re- 
covery: And therefore if ſuch a tenant in tail ſhall ſuffer a recove- 
ry of ſuch land it is void, and it will neither bar the iſſues in 
tail, not any of them in remainder, nor the King (4). But if the 
King make ſuch a gift in tail, keeping the reverſion to himſelf, 
and after doth grant the reverſion to another; in this caſe the te- 
nant in tail may ſuffer a recovery, and bar the eſtate tail and the 


rogativo. 
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(1) Tenant to the precipe made by fine, recovery Tuffered, fine reverſed 3 yet held a good recovery, for 
there was a tenant at the time. 2 Salt. 568. Lloyd v. Evelyn. . | 
(2) And though the tenant for life keeps the poſſeſſion, yet the recovery will be good. Pig. 41. and ſuch 


ſurrender by tenant for life ſhall be preſumed on a recovery of forty years ſtanding. 2 Str. 1129, 1267. ſee 
further 2 Burr. . .- the ſtatute of 14 Geo. 2. c. 20, for amending the law of recoveries, It is enacted, 


that common recoveries ſuftered without any ſurrender of leaſes for lives, or without the concurrence, or any 
conveyance or aſſurance from any ſuch leſſees, or other perſons claiming under them, in order to make good 
tenants to the writs of entry, or other writ whereupon ſuch recoveries ſhall be ſuffered, ſhall be as effectual 
in law, as if ſuch leſſees or other perſons claiming under them, had conveyed or joined in conveying a good 
eſtate of freehold to the tenants in ſuch writs. Provided the perſon or perſons intitled to the firſt eſtate for 
life, or other greater eſtate {in caſe there be no ſuch eſtate for life in being) in reverſion or remainder, next 


| after the expiration of ſuch leaſes, ſhall convey or aſſure, or join in conveying or aſſuring an eſtate for life 


at the leaſt, to the tenants in thoſe writs. By this act alſo purchaſers for a valuable conſideration, may, 
after twenty years from the time of their purchaſe, produce the deeds making tenants, &c. and declaring the 
uſes of recoveries, as ſufficient evidence of the recoveries, in caſe no record of the recoveries can be found : 
Provided the perſons making the deeds had ſufficient eſtate and power. And by this act alſo common 
recoveries, ſhall, after the expiration of twenty years from the time of ſuffering them, be deemed valid, if it 
appears upon the face of ſuch recovery that there was a tenant to the writ, and if the perſons joining in ſuch 
recovery had ſufficient eſtate and power to ſuffer the ſame, notwith/tanding the deed or deeds for making the tenant 
to ſuch writ ſhould be loſt or not appear. For the operation of this ſtatute, ſee 1 Burr. 115,— 2 Burr. 1074. 
(3) Or by ſome legal diſability, as attainder, or being an alien, &c. ſee Pig. 73, The diſabling ſtatute 
11 H. 7. c. 20. as to recoveries by feme coverts of lands ex proviſione viri :— 33 H. 8. c. 31. as to recoveries 
by tenant for life without the conſent of him in remainder or reverſion : — 34 & 35 H. 8. c. 20. as to reco- 
veries of lands of the gift of the crown :-— and 14 Eliz. c. 8. as to recoveries by covin; are explained in order, 
and illuſtrated by caſes and determinations under them reſpectively, in Pig. 75 to 96. 


9 
(4) See the caſes of Murray v. Eyton & Price, T. Raym. 338. and Neal v. Wading, 1 Will. Rep. 275. and 
further Com, Dig. Eſtates (B. 31). Vin. Abr. — (A). 
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reverſion alſo. And where a fubjeck by the King's 1 —— 
doth make ſuch a gift in tail, and then doth grant rhe reniathder 
hy to the King for life or years only; in this caſe the eſtate tai}; 
* P. 43. remainders, * and reverſion al fo, thay be barred by a common 
1 recovery. So in other caſes where a ſubject doth make a gift 
in tail, the remainder to the King in fee; this eſtate tail may 
be barred by a common recovery. And therefore if there be 
tenant in tail, the remainder or reverſion in fee & another, arid 
he in remainder or reverſion by deed indented and infolled, doth 
bargain and fell his remainder or reverſion in fee to the King; 
or if one covenant to ſtand ſeiſed to divers uſes in tail, the 
temainder to the King in fee; in theſe caſes the eſtates, and the 
reverſion and remainders depending thereupon, may be barred by 
a recovery. So if a man make a gift in tail, the remainder in 
fee, and he in the remainder doth grant his remainder*to another 
for life, the remainder to the King in fee on condition the eſtate 
mall be void upon the tender of 20 J. in this caſe the eſtate 
tail, and the reverſion alſo, and condition thereupon, may be 
barred (1). So if the Duke of Lancaſter had made a gift in 
tail, and the reverſion had deſcended to the King; this eſtate tail 
might have been barred by a recovery. 80 if Prince H. fon of 
H. 7. had made a gift in tail, the remainder to H. 7. in fee, 
which remainder by the death of H. 7. had deſcended to H. 8. 
in this caſe the tenant in tail might Have: barred the eſtate tail 
by a recovery (2). And yet if the Ring make à gift in tail, 
he remainder in tail, or grant the reverflon in tail; in 
' theſe cafes a common recovery may not be fuffered' to bare 
the intail, remainder, of reverfion. And if the 'huſband for sut rn. N. 
the advancement of his wife in jointure, and the preferment c ce- 
of the heirs of their two bodies, make an eſtate in tail to Hint 
and his wife and the heirs of their two bodies, and the wife 
after her huſband's death alone by herſelf, or with any other 
huſband, ſuffer a common recovery of the land whereof this 
_ eſtate is made; this recovery will not bar the eftate tail. 
But if in this cafe the recovery be ſuffered hy the heir in 
tail, or by the heir and his mother together, it is a good re- 
cCovery. And therefore if A. be ſeiſed of land in fee, and he 
make a feoffment in fee, to the intent that the feoffee ſhall 
reconvey it to him and his wife and the heirs males of his 
body; and this is done accordingly, and they have iſſue a fon, 
and ſhe ſarrender, or make a forfeiture, and he enter and ſuffer 
a recovery; this is a good recovery, and bar to the eſtate tail: 
or if the writ be brought againſt the mother, and ſhe youch - 


the heir in tail, and ſoa recovery is, had, this recovery will Sw. 4 
bar the eſtate tail. And howſoever at the common law . | 
recovery againſt a tenant for life with a voucher upon a lawful 4. 5 
warranty and a recovery in value, was a bar to him in remain- 
der or reverſion, and there was no remedy. in this caſe, yet at 
this day it is otherwiſe (3). And therefore if tenant in tail after 
_ poſſibility of iſſue extinct, tenant by the courteſy, or any other 
tenant for life, do ſuffer their lands to be recovered from them 
* P. 44. by * covin and agreement, either as immediate tenants or as 
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(1) See accordingly. 2 C. 52.4. 
(2) See accordingly, Co. Lit. 392. 5. 121 8 7s 7 

(3) See diſtinction between recovery ſuffered againſt tenant for life, upon the ground of its being ſuffered 
with his conſent, or without; and its different operation in thoſe caſes as to remaindermen and reverſioners; 
Go, Lit. 302. 4. and further as to recovery againſt tenant for life, Wilſ. 274. 


vouchees 
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vouehees upon frigned titled, withouti the aſſent, antl to the ferteiture. 
prejudice. of him in remainder or reverſion 3 ſueh recoyeries 
are void, and will not bar the remainders or rgverſibhs, but 
are forfeitures of the eſtates of ſuch, tenants, fox life (1). In- 
| ſomuch that if tenant for life be made tenant in fait to the writ; | 
or tenant in law upon the voucher, and ſo a recovery be! Had; 
als if tenaut for life make a- leaſe; for years, and the leſſee: for 
years doth make a feoffment in fee, and the feoffee doth ſuffer 
a common recovery in which the tenant for life is youched; 
and he vouched the common vouchee; | theſe recoveries will not 
bind the reverſions or remainders. But there is no proviſſon 
made at this day, to ꝓreſerve the reverſion or remainder expect- 
ant upon an eſtate; tail, nor to avoid a recovery of the tehant 
for life, where he in the next remainder is agreeing and aſſent- 
ing to it. And therefore if there be tenant for life, the remainder 
to A. in tail, the remainder to B. in tail, &c. with divers re- 
mainders over; and the tenant for life doth ſuffer, a common 
recovery, in which he doth, vouch A. who doth vouch the 
common vouchee; in this caſe this is 4 good recovery and 
doth bar the eſtate tail, the remainders, and reverſion alſo 
(2). And if one be ſeiſed of land in fee and have two ſons, 
A. by his firſt wife, and B. and à daughtet by his ſecond wife; 
and he deviſe the land to his wife for her life, the temainder to 
B. his ſon in tail; and the reverſion of the fee deſcend to 
A. and the writ of entry is brought againſt the tenant for: life, 
and ſhe vouch B. and he doth youth the common vauchee, and 
ſo a recovery is had without the affefit of tlie heit: ii revetſion; 
this is a good recovery and a bar to all the eſtates in poſſeſſion, 
remainder and reverſion. And if a writ of entry be brought 
againſt the tenant for life, and he make default after default, 
and then the next in remainder in tail is received, or he pray ii 
aid of him in reverſion or remainder, and then they vouch 
over, and ſo a recovery is had; this is a good tecovery and a 
bar to all the eſtates in remainder and reverſion. But if the 
writ of entry be brought againſt the tenant for life and him in 
the remainder in tail together, and they vouch the common 
Es vouchee, and ſo a recovery is had; this will be no good reco- 
ee before very to bar the eſtate tail (3). And if ſpiritual perſons, as 


in fines & 


Co. faves Biſhops, Deans, Parſons, and ſuch like, ſuffer a recovery of 148 
Lit. 44 their eccleſiaſtical lands; ſuch a recovery is void and will not Wi 
v ron, bind the ſucceſſor. * But if it be ngt in ſome ſuch prohibited | "wi 


Manxel's 


caſe, Caſe as before, and the recovery be had and ſuffered by and be- | 1 
7.04. Fos. tween ſuch perſons, and of ſuch things, and in ſuch a manner i 
257. as aforeſaid ; in ſuch caſes; albeit there be in truth no warranty | 5 30 
made upon which the voucher, is had, and albeit there be no- 0 
thing to be recovered in value, for that the vouchee hath no 
land to recover over in recompence, and albeit that no execu- 
tion be done in the “ life time of the party againſt whom the * P. 45. WW. 
recovery is had, yet is the ſame regularly a perpetual har to 1 
the parties againſt whom the ſame is had and their heirs; of all | 1 
the eſtates they have in fee ſimple, fee tail, or for life in them, _ | | 1 
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(1) Tenant for life ſuffers a recovery, and afterwards reverſes it by a writ of error, but the forfeiture ſtill 
remains, inn. 4. | Jet 1 | Ft * . 
(2) But fee Pig. 27. where a recovery with treble voucher is recommended as preferable; wherein the 
tenant to the precipe ſhould vouch the tenant for life, 'who ſhall vouch 4, who ſhould vouch the common 
vouchee. F F FO 
(3) Accordingly Leech. v. Ole, Cro, Bliz, 670. and Vin. Abr. Recovery (D). fee further as to the doctrine 
of a joint præcipe, Pig. 36. | | 2 Bs 
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. "recovery Wich the A6ubte Toud ee doe bind und- ban Ab late. 
reſts, eſtates" And tirlestthat che vongher hath at the time of the 
entry into rhe warranty (i). > AN weh. Ie forchertlfaftratelt by 
the e triples” for fallowl lf the" writ of entry be brought 22 x. 5. 
againſt "the tehant in tal „ andhe vouchi'g 85 vouthee, 
and ſo 4 recbwer y is had 4 this recbvery with a Fr voucher 
is a 1555 f and a bär to the e If i then in 
poſſeſtibn and not put to A r ighe, J'to All the remainders and 
reverſlons de nding "thereup on (2 5.480 if lands be ziven to 1 1. 135. 
A. in tail, the remainder 85 the. ati der of B. (B. being 15.4 13. 
then 1 and the writ of entry is brought Send 1 fe Frei. Er. 
in tail, and he doth vouch over the common vouchee; this 
is a good recovery, and à bar to the eſtate tail and the re- 
mainder alſo. Hut if the tenant in tail be diſfeiſed, and then 
ſuffer a recbvety with | a ſingle voucher; or the difſeiſor make a 
new eſtate in tail to the tenant in tail, and then the tenant in 
tail doth ſuffer a fecohe With a ſingle voucher; or if the te- 
nant in tall make a feoffment in fee of land, and then take 
back a ne eſtate to himfelf from the difcontinvee in tail or 
in fee, and then doth' ſuffer à comtmmon recovery with a ſingle 
voüucher; by this recovery the: intail is not barted (3): but 
by a recovery with a" double youcher in theſe caſes the eſtate 
tail is barred. And therefore as where the tenant in tail doth 
levy a fine,” mur a feoffment, or bargain and ſell the land by 
deed indented and inrolled, and the writ is brought agauinſt the 
conuſte, feoffee,” or bargainet, and he doth vouch the tenant in 
tail, and he doth vouch the common vouchee; this doth 
bar the eſtate tail and the remainders and reverfion depending 
thereupon: So if in theſe caſes the conuſee, feoffee, or bar- 
gainee, doth make a new eſtate in tail to the conuſor, feoffor, or 
bargainor, or he difſeiſe the conuſee, feoffee, or bargainee, 195 
then levy a fine, make a feoffment, or bargain and ſell to 
another againſt whom the writ of entry is brought, and he 
vouch the tenant in tail, and he doth vouch the common 
vouchee; by this recovery the firſt and ſecond eſtate tail and co. 3. 5. 
all the remainders and reverſions Sig e thereupon are barr- Mame!s . 
ed. 80 if lands be given to IJ. S. and the heirs males of the 
* P. 46. body * of his wife engendered, and he hath iſſue a ſon, and 
after his wife dieth, and he diſcontinue, and take an eſtate to 
him and the heirs females of the body of his ſecond wife, and 
after diſcontinue again, and take an eſtate to him andi the heirs 
females of his own body, and after diſcontinue again, and the 
writ . yy is, E e, the laſt diſcontinuee, and he f 
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(1) See accordingly Bro. Ar. Tale 32. Bar. Ar. Fines m4 recoveries (0). Wi _ Aon 

(2) If tenant in tail covenants to ſtand ſeiſed to the uſe of himſelf for life, with remainder to his ſons 
in tail, and afterwards ſuffers a recovery (being himſelf tenant to the e and youching over the 
common vouchee) to other uſes in fee, the uſes on the recovery will be for where tenant in tail 
covenants to ſtand ſeiſed to the uſe of himſelf for life, with remaigder to his ee i in tail, it is void, and will 
not alter the eſtate tail. Com. Rep. 119.— Salk. 619. 

(3) Becauſe a recovery with ingle voucher bars only ſuch eſtate whereof the tenant in tail was aQually 
ed in law, and not in right only, at the time when the recovery was ſuffered. 7i n. Ur. Recovery (C). 


Pg 115. 
doth 


Chap, 3. Of a RECOVERY. e 


doth ae the n in 170 who doth enter into the war- 
ranty gener 7 62 voucheth the common vouchee this is a 
good recovery an 8 to all the eſtates in tail, and the re- 
mainders and reverſions alſo. And if A. before the ſtatute of 
uſes had been tenant in tail, and had made a feoffment in fee 
to B. and he and B. had after made a feoffment to C. to the 
uſe of A. and his wife and the heirs of their two bodies, and 
then ſhe had died, and after A. had entered upon C. the feoffee, 
and made a feoffment to VV. in fee, againſt whom J. S. had 
brought a writ of entry, and he had vouched A. the tenant in 
tail; this had been a good recovery, and a bar to all the 
0. . 5: 6. eſtates. And if lands be given to huſband and wife and the 
us heirs of the body of the huſband, with remainders over to 
\ ſtrangers, and the huſband alone doth diſcontinue the whole 
land by fine, feoffment, or bargain and fale indented and in- 
rolled, and the writ of entry is brought againſt the diſcontinuee 
and he doth vouch the huſband alone without the wife, and the 
huſband doth vouch the common vouchee, and fo a recovery is 
| had; this is a good recovery for the whole land, and a bar to 
all the eſtates in tail, and remainder, and i but not to 
the eſtate of the wife for her life after the huſband's death. But 
if lands be given to the huſband and wife and the heirs of their 
two bodies, with remainders over to ſtrangers, and the huſband 
alone diſcontinue, and the recovery is ſuffered as in the laſt 
caſe ; it ſeems this is no bar to the eſtates in tail, or remainder, 3 7 175 
or reverſion, for any part of the land. And yet if lands be 
given to J. S. and J. D. in tail, and J. S. diſcontinue the whole, 
and the writ of entry is brought againſt the diſcontinuee; and 
he vouch J. S. alone; this is a good recovery for the one half 
of the land, and a bar to all the eſtates, And if lands be Ifuſband and wiſe. 
given as before, to huſband and wife and the heirs of their two 
bodies, and the writ of entry is brought againſt them both, and 
they vouch the common vouchee, or the huſband alone doth 
diſcontinue, and the writ is brought againſt the diſcontinuee, 
and he vouch the huſband and wife both, and they enter into 
the warranty, and vouch the common vouchee, and ſo the re- | 1 
covery is had; theſe are good recoveries, for the whole, and a | 1 
bar to all the eſtates in tail, and to the eſtate of the wo:nan, . wil 
' Bro. 37. and to all other eſtates. And where lands are given to a man „ | bi 
and his wife and the heirs of the body of the wiſe; or to the 
wife and the heirs of her hody, and the writ of enfry is brought 
againſt the huſband and wife, and they vouch * the common & P. 47. 
vouchee ; theſe are good recoveries and will bar the huſbands 4 
and wives, and the eſtates in tail, remainder, and reverſion. "ff 
Plow. 3143. And where a man hath land in which his wife hath a jointure, 
or to which ſhe will have title of dower after his death, if the 
writ of entry in this caſe be brought againſt them both, and 
they vouch the common vouchee, and ſo a recovery is had, this 
recovery will bar them both: But the huſband alone without h 
her cannot bar her of any ſuch eſtate by a recovery, for ſhe iy 
Goa s . falſify and avoid it after his death (1). And if lands be hh 
12E94. 14. given to huſband and wife and the heirs of the body of the | x 
| huſband, and the writ of my is * againſt the huſband | 
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(1) Tenant in tall cannot ſuffer a recovery without the concurrence of the eden mh the lands are 
limited to her, Taylor v. Horde, 1 Burr, 116. ſte alſo 1 Brown's Parl. Ca. 69. If areccvry be ſuffered of l 
the wife's lands, by the huſband and wife, this is as effectual to bar the right of the wife by the c. of Lena, as 1 
a fine at common law. 1 Rel. Abr. 556, | 13 


1 ä alone 
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alone, and he vouch the common vouehee, and ſa a recoyery. is 
had with a ſingle voucher; this is no good recovery for any part 
of the land, nor bar to any of the U 88, al the Huſbane 
do ſurvive the wife (1). And yet if lands be piyen ta two ce. 3 6. 
others, and the heirs of the body of one of them, the remain- 
der over to a ſtranger, and the writ of entry is brought againſt 
one of them, and he vouch the common. youchee, and ſo a re- 
covery is had; this is à good recovery, and 4 bar to all the 
eſtates for the one half of the land. If lands be gixen to 2. 
in tail, the remainder to B. in tail, the remainder ta C. in 
tail, the remainder to D. in fee, and A. doth make a feoff- 
ment in fee, and the writ of entry is brought againſt the 
feoffee, and he doth vouch B. (being him in the ſeeond re- 
mainder in tail) to warranty, and he doth vouch the common 
vouchee ; this is a good recovery, and a bar to the ſecond eſtate 
tail and all the remainders and reverſion depending thereupon; 
and yet it is no bar of the firſt eſtate tail which A. hath. 
If the writ of entry be brought againſt a mortgagee, and he doth cg. wie. 
vouch the common vouchee, and ſo a recovery is had; this is 3%.“ 
no good recovery to bar or bind the mortgagor, but that he 3 
may enter upon the condition broken. So if one give lands to in the cat 
B. and his heirs, ſo long as C. ſhall have heirs of his n 
and B. doth ſuffer a common recovery, and vouch the common 
vouchee; this is no good recovery to bar the donor of the 
poſſibility, for in both theſe caſes he that is to be barred hath 
no remainder or reverſion, but an intereſt or poſſibility which 
cannot receive a recompence in value, But if in theſe caſes the 
mortgagee vouch to warranty the mortgagor, or B. the dones 
vouch the donor, and ſo they vouch over the common vouchee, 
and ſo the recovery is had; theſe will be good recoveries to 
bar both them and their heirs for ever. And if one have an 
eſtate in fee ſimple determinable on a limitation or a condition, 
as if lands be given to A. and his heirs until B, pay to him 
1007. and then that it ſhall remain to B. and his heirs, and A. 
in this caſe doth ſuffer a common recovery and vouch the com- 
mon vouchee; it ſeems this is no bar to B. and his heirs, 
. but that upon payment of the 1001. he ſhall have the land. So 
*P,4% if one by his will deviſe his land thus, I give unto A. my 
ſion and his heirs for ever my land in V. paying 204. to B. 
when A. ſhall come to twenty one years of age, and then that 
A. and his heirs ſhall have it for ever, and if A. ſhall die 
without heirs of his body, C. being then living, that then C. 
ſhall have it to him and his heirs for ever, and A. pay the 207. 
to B. at his full age, and then ſuffer a recovery of the land, 
this is no bar to C. of his eſtate. But here it mult be noted, c. z. f. 
that in the caſes before, where it is ſaid that a recovery is void, 
it is meant as to the heirs and them in reverſion and remainder, 
for as to the parties themſelves that do ſuffer the recovery the 
lame is for the moſt part good, and doth bind them by way of 
eſtoppel and concluſion (2). And it muſt be noted alſo that a 
ſtranger, that hath right to the land at the time of the recovery 


ates, albeit the Huſband 


—— 


(1) Becauſe at the time of the recovery there were no moieties between him and his wife, and the remainder 
depends upon the intire eſtate, and the huſband was not ſeiſed by force of the tail, and precipe brought againſt 
him only, ſee Vin. Abr. Recovery (D 2).—See further as to recoveries ſuffered by baron and fſeme of the wife's 
lands, or where they are jointly ſeiſed for life, or in tail, Com. Dig. Baron and Feme (CG 2).—Ca. temp. Tal. 154. 
Comyns Rep. 565.— Pigot 750. —IWrilſon. 269.—Cruiſe 1422 | 

(2) By the Stat. 21 Fac. 1. c. 26. Perſons levying fines or ſuffering recoveries in the name of any other 
terton not privy or conſenting to the ſame, are guilty of felony without benelit of clergy. 


4 | ſuffered 
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ſuffered, is not barred at all by the recovery or by his lacheſs of 
Nope, Se. as in the caſe 55 a fine. 


stat. 7 H. 3. The recoverors in common recoveries their bei and aſſigns 6. The remedy of 
cap. 4» 


$24. ſhall have the like remedy againſt leſſees for lives or years of {E975 - Send, 
Tr. 10. the land recovered, . their executors or afligns, by diſtreſs, and fervices, and 
avowry, or action of debt, for the rents and ſervices reſerved uon wake done. 
upon their leaſes that ſhall be due after the ſame recoveries had : 
And alſo like actions for waſte done after the recovery had: And 
like remedy upon a diſturbance in a preſentation to an advowſon, 
and in like manner and form as the leſſor ſhould or might 
have had if the ſame recoveries had never been had, albeit the 
ſame leſſees do never attorn to the ſame recoverors. And if a 
man make a leaſe for years to begin at Michaelmas reſerving 
rent, and before Michaelmas he ſuffer a recovery; in this caſe 
the recoveror ſhall diſtrain for this rent, which the leſſor before 
the recovery could not diſtrain for. But if the recovery had 
not been had he might have diſtrained. 
| vat, 23 kl. A recovery may be defeated, fruſtrated and avoided (Which! is 7. Where 3 ow 
e. called the falſifying of a recovery) in part, or in all, for many eee 


ed; or not: and by 
308 cauſes ; as for that there is ſome groſs and ſubſtantial « error in whom; and how. 
fuper Lit the manner of the proceeding ; but a recovery is not avoidable 
de. 3. 58. for falſe or incongruous latin, raſure, interlining, miſ-entring 
„ of any warrant of attorney, miſ-returnipg or not returning of Fouxifier de reco- 
1. 62 


Lg the ſheriff, or other want of form in words, and not in mat- 
""* WF or ſubſtance, becauſe it is done by the conſent of the par- 

ties. Or it may be avoided, for that he againſt whom the writ 
of entry is brought is not tenant of the frechold by right or 
wrong at the time of the writ brought, as when the writ is 
brought againſt a ſtranger that hath nothing in the land, and 
he doth vouch the tenant in tail in poſſeſſion of the land. Or 

a recovery may be avoided, for that he that hath the eſtate and 
the right is neither party nor privy to the recovery, as when the 
writ of entry is brought againſt a diſſeiſor, and he vouch a 
ſtranger that hath nothing in the land, or a recovery is had 
againſt * the huſband alone of the land whereunto his wife hath * P. 49. 
title of dower. Or a recovery may be avoided, for that ano- 
ther hath ſome eſtate in the thing wherect the recovery is had 

at the time of the recovery ſuffered, as when there is a reco- 
very had of land whereof there is a leaſe or eſtate for years, 
by ſtatute, elegit, or the like. Or it may be avoided, for that 
the recovery is had by covin, as when it is ſuffered by tenant. 
for life to diſinherit him in reverſion, or when it is gotten by 
ſome undue practice and finiſter dealing; for in this caſe it 13 
ſometimes made void by a vacat gr ſentence of a court. And 
where a recovery is avoidable or reverſable for any of theſe or 
ſuch other like cauſes, it muſt be avoided by him whom it doth 
concern, that is barred and bound by the ſame recovery, that 
ſhould have had the land if the tame recovery had not been, 
and not by any other whom it doth not concern. As if an cr- 
roneous recovery be ſuffered by tenant in tail, in this caſe his 

_ iſſues, or if they fail, the next in remainder or reverſion fhail 


* 


— defeat 1 al if the land be recovered againtt a ftran- 
or | ger, the tenant in tail ſhall avoid it: And if the land be re— 
att covered againſt a diſſeiſor, the diſſeiſee ſhall avoid it: And if 
2 the land be recovered a — him in reverſion or remainder, the 
her * wg 4 B | 


- 


(3) As to the right of a remainderman to reverſe a recovery erroneouly (uTere >, and th: manr.cy of doing 
+ ſo, ſee 1 Ewurr, 410. Sheepſhanits v. Lucas, 


tenant 


48 FP  -Chapey. 
| ' tenant for years by ſtatute or elegit ſhall avoid it; but in theſe 
laſt caſes they ſhall falſify. and avoid it during their particular 
eſtates only. So alſo the wife ſhall falſify the recovery ſuffered 
by her huſband alone as to her title of dower only, and no 
longer and further, And he in the reverſion or remainder ſhall 
falſify and avoid the recovery ſuffered by the tenant for life, 
Either in the life time of the tenant, or afterwards. But neither 
he in reverſion or remainder, or any one by or under him, or 
any other, can falſify a recovery ſuffered by the tenant in tail 
in poſſeſſion, except it be for ſome ſuch cauſes as before. And 
the recoveror himſelf cannot falſify a recovery (1). So neither 
can a guardian (2); nor a tenant of a manor ; as if one hold land 
of a manor, anda ſtranger recover the manor by a feigned title; 
a tenant of the manor cannot falſify this recovery. And in all 
theſe caſes where a recovery is avoidable and a man hath power 
given him to falſify, he muſt do the ſame ſometimes by writ 
of error, as in the caſe of an erroneous proceeding ; and ſome- 
times by pleading and the ſetting forth of the ſpecial matter, 
as in the caſe where the tenant is not tenant of the freehold, or 
when the recovery is had by covin againſt the tenant for life, 
or the like ; and ſometimes by the ſhewing and ſetting forth of 
the practice to the court, and a motion made that a vacat may 
be made upon the judgment for the cauſes alledged (3). 

And thus having done with the common aſſurances that are 
P. 30. made * by matter of record, we come to the common aſſurances 
that are made by matter of fait, viz. by deeds and inſtruments 
of writing in the country; wherein we muſt ſtay a while upon 
the learning of deeds in general, and from thence we ſhall de- 
ſcend to the particular kinds of deeds (4). 
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(1) Where it is ſaid to be a rule, that a party to a recovery ſhall not falſify, it muſt be underſtood with 
theſe exceptions: 1ſt, If the party can ſhew the recovery was void in law: 2dly, Ifcthe recovery was of 


lands in D. and they lie in C. or 3dly, if the recovery was on a writ that is abated, Pig. 162. 


(2) As to reverſal of a common recovery by an infant for nonage, ſee x Mod. 49. and the numerous re- 


ferences in the margin of that book. 


* 


(3) See further by whom and in what manner a recovery may be avoided, Com. Dig. Recovery (B 6). 


Bac. Abr. Fines and recoveries (D). Pig. 156. Bro. Abr. tit. Fauxifier de recovery. Vin. Abr. Recovery (A a). 


(4) A fine, recovery, and deed to lead the uſes, are altogether but one conveyance, tho' they have ſeveral 


operations. Pig. 26. For the doctrine concerning declaring the uſes of a recovery ſee the books referred to 
at the end of the chapter on fines, and alſo the caſe of Stapilten and Stapilton, 1 Ath 2. 
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1 0 a Deed. 
 Temenef M Deed is a writing or inſtrument, written on paper or 
Co. 90 L parchment, ſe and delivered, to prove and teſtifie the 
(0 3 . 


agreement of the parties, whoſe deed, it is, to the things con- 
tained in the deed | © „ 
Terms of All deeds are either indented, or poll. The deed indented 


Co. . (which is that which is called an indenture) is when the paper 
14 N. or parchment is cut and indented. And it is defined to be a 
6. 25- writing, containing a conveyance, bargain, contract, covenants, or 
matter of agreement, between two or more; and is indented in the 

top or ſide anſwerable to another that likewiſe doth comprehend 

the ſelf ſame matter. And this is ſo called becauſe it is ſo in- 
dented; for albeit it be called an indenture, and begin in theſe 


49 


1. A deed. Qxid. 


2. Faotuplex, 
Indenture. 
Deed poll. 


words, Hæc indenturu, &c. yet if it be not actually indented, it 


is no indenture. And on the other ſide, if it be not ſo called, 
or theſe words be omitted, yet if it be indented, it is an indent- 
ure. And this was anciently called CHarta chyrographata vel 
communis, becauſe each party had his part (1). The deed poll 
is that which is plaine without any indenting, when the parch- 
ment or paper is polled or cut even. And this was ancient! 
called charta de ung parte (2). And this is fingle and but one, 
which the feoffee, grantee, or leſſee, for the moſt part hath. 
The deed indented is alſo ſometimes bipartite, i. e. of two parts, 
when there are two parties and two parts of the deed. And then 
commonly the feoffor, grantor, or leſſor, hath the one part, and 


the feoffee, grantee, or leſſee, the other part. And ſometimes it | 
is tripartite, 1. e. when there are three parties and three parts, 


and then commonly each party hath a part of the indenture. 


And ſometimes it is quadripartite, c. And according to the 


parts they doe ſeale interchangeably one to another. And 


amongſt theſe parts the part ſealed by the feoffor, grantor, or 


leſſor, is faid to be the principall or originall, and the reſt are 

| called but acceſſary, counterparts or copies; and yet all of them 
Lit, sc. in law doe make up but one entire deed. Theſe deeds alſo are 
371-37 ſometimes * in the firſt perſon, as Noveritis, &c. me A. B. Ge. 
dedi & conceſſi Sc. And albeit it be an indenture ſo made, 

yet it is good enough. And ſometimes they are made in the 
ttird perſon, as Hæc indentura teſtatur, Fc. quod idem A. B. 
+Bro.Oblig. c. dedit & conceffit Sc. ＋ The deed poll is uſually made in 
5 cer the firſt perſon; but if it be made in the third perſon it is good 
. 36. enough. There are divers other diſtinctions of deeds; for 


ub. 1. part r. forme are publique that doe concerne countries, ſome of the 


Set. 4% prince. And ſome are private between particular perſons, and 


thoſe private perfons or ſubjects. And theſe onely are intended 


wt 4 nd. 
— — 


Counterparts. 


. ot. 


— 


(1) As to the antient uſe of deeds indented, ſee Mad. Form. Angl. Diſſert. p. 28, and further 2 Bl, Cem, 


295. Com. Dig. Fait. (C. 1.) 


— 1 83 
* — * 


(2) See diſtinction between arts and fadtum, Co. Lit. 9. A charter doth touch the inheritance, but a deed 
doth not, unleſs it hath ſome other addition, See further note 1. to Co. Lit. 96. 13th edition, and Co, Lit. 


171. b. 
O 


here. 
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here. And of theſe ſome are 1 and ſome conditionall : 
| ſome are inrolled, and ſome not inrolled : ſome concern the 
_realty, and ſome the perſonalty : and ſome are mixt. And 
ſome of theſe alſo contain matter of grant, or gift; amongſt 
which, feoffments, gifts, bargaines and fales, grants, and leaſes 
are the chiefe. And ſome of them containe matter of diſ- 
charge, as releaſes, acquittances, and defeaſances, and ſuch like. 
And ſome of them contain other matter, as confirmations, and 
ſuch like. Or, as others diſtinguiſh, ſome of them are conſti- 
tutive and making, and ſome are remiſſory or liberatory. And 
the firſt ſort are, ſome of them creating, i. e, ſuch whereby any 
eſtate, property, or obligation, not having eſſence before, is new- 
ly raiſed and created, as the firſt grant. of a rent, common, 
way, Ce. eltate taile, for life, years, &c. And ſome of 
them are conveying, 1. e. ſuch by which eſtates, properties, and 
the like being already created, are conveyed to others, as feoff- 
ments, bargaines and ſales, grants over or aſſignments, ſurren- 
ders and the like. Thoſe that are of the laſt ſort, are ſuch as 
do deſcribe and teſtifie ſome precedent contract for a duty or 
fact, to be paid, performed or done, releaſed or diſcharged ; of 
which ſort are all acquittances, releaſes, and other ſuch like 
matters of diſcharge. 
But here by the way, two things are to be obſerved. 1. That see we. 
there may be, and are, divers other kinde of deeds beſides thoſe OR gs 
which are named before; for every agreement put in writing, 
ſealed and delivered, becometh a deed. And atturnments, ex- 
changes, ſurrenders, partitions, authorities, commiſſions, 1i- 
cences, revocations, and the like, are uſually made, given, done 
and granted by deed. And there are divers other inſtruments 
concerning merchants and other affaires; if therefore any f 
8 theſe be done by deed, ſuch a deed is for the moſt part ſubject 
to the rules of deeds Kern laid down. 2. Albeit that GO 
ments, gifts, bargains, leaſes, atturnments, exchanges, ſur- 
renders, and ſuch like things, may in divers caſes be as well 
made and done without as with a deed, yet if a man will make 
his claime to any thing given or granted by ſuch feoffment, gift, 
Sc. by deed, the deed muſt be ſuch a deed as is a good and 
perfect deed by the rules herein after laid down. 

* p. | * In every deed or writing there are two parts conſiderable : Co, ſoper 
3. The _ of a the externall or materiall part; 7. e. the parchment or pa- ," 
deed, 185 wax and writing : 2. the internall or intellectual part ; 

7. e. the ſenſe, force, virtue and operation of the words and 
matter therein contained. And in the writing, context or mat- 
ter contained in divers deeds, as feoffments, grants, leaſes and 
the like, there are certain formall or orderly parts, which make 
up the whole, of which the law doth take ſpeciall notice; as, 
1. The premiſſes, the office whereof is to rightly ſet down the 
name of t he feoffor, grantor, leſſor, &c. feoffee, grantee, leſſee, 
&c. and to comprehend the certainty of the thing granted or | 
leaſed. And herein in ſome deeds there is alſo a recitall of ſome 
things, and in ſome deeds an exception of ſome part of the 
thing granted before by the deed. 2. The Habendum, the 
office whereof is to name again the feoffee, leſſee, &c. and to 
ſet forth what eſtate he ſhall have, and for what time he ſhall 
hold the thing given or granted. 3. There is ſet down and ex- 
preſſed upon what terms and conditions the eſtate of the thing 
granted ſhall be held. And therefore there is ſometimes con- 


tained therein a Tenendum, to ſet forth by what tenure the 
grantee 


Chap. 4. on E nw 51 


grantee ſhall hold the land granted (1). 4. A reſervation or 
reddendum, to ſet forth by what rent he ſhall hold the land. 

. A condition. 6. A warranty. 7. Covenants. 8. The con- 
clufion after this manner, In cujus rei tęſtimonium, &c. where- 
in is ſet forth the date of the deed, containing the day, 
month and year, and the ſtile of the king or year of our Lord. 
And all theſe are ſometimes contained under the premiſſes and 
the Habendum (2). 


Pow. 134 All the parts of a deed indented in judgement of law. doe 4. The nature of 
44g *+ make up but one deed, and every part is of as great force as all a deed indented, 
dert 79. the parts together, and they are eſteemed the mutuall deeds of at- —_ _ 
9 35. with the differ- 
| 35H. 6. 34. either party, and either party may be bound by - either part of ence that is be- 
the ſame. And the words of the indenture are the words of tween them. 

either party. And albeit they be ſpoken as the words of the 

one party only, yet they are not his words alone, but may be. 

applied to the other party if they doe more properly belong to 

him : for every word that is doubtfull ſhall be applied and ex- 

pounded to be ſpoken by him to whom they will beſt agree ac- 

cording to the intent of the parties; and they ſhall not be 
| taken more ſtrongly againſt one, or beneficially for the other, as 
TB. y. the words of a dced poll ſhall. + If. therefore A. by {ndeficure | 
Bin  enfeofte 8. upon condition, and then doth enter for the con— 

dition broken; in this coſe it hath been held, that A. in his 

pleading may ſhe forth the deed that he himſelfe ſealed, and 

that this is ſufficient. And therefore alſo it is thought, that an 


indenture made in the firſt perſon, is as good in law, as an in- 


Lit. seng. denture made in the third perſon, hen both parties * have * P. 53. 
ow to this put their ſeales; for if in an indenture made in the 
third perſon, or in the firſt perſon, mention be made, that the 
grantor only hath put his ſeale and not the grantee, then is 
the indenture only the deed of the grantor ; but when mention 
is made that the grantee alſo hath put his ſeale to the indenture, 

it ſhall be ſaid to be the deed of them both (3). 

rische: And although both parts of the indenture are but as one 

a» 199: deed, yet the part of the grantor is as the principall, and the 
e is not but a counter-part. And therefore if the leſſor 
only ſeale and not the leſſee, yet it is as good as if both had 
ſealed; and if there be any difference between the parts, the. 
counter-part ſhall be made to agree with the principall, and it 

| ſhall be deemed the miſpriſion of the clark. x; 
Pw. 42 This deed is the ſtrongeſt kind of deed of the two; for this Eflopell, 


4: worketh an eſtoppell, i. e. doth barre and conclude either party 


to ſay or except any thing againſt any thing contained in it. 
For if a leaſe be by indenture, both parties are concluded to 
ſay, that the leſſor had nothing in the land at the time of the 
leaſe made; fo that if the leſſor happen to have the land after by 
purchaſe or deſcent, the leſſee may enter upon him by way of 
concluſion, and the leſſee by eſtoppell ſhall be forced to pay 
his rent. But it is otherwiſe of a deed poll, for this is 


— — — 


(1) The tenendum is now of very little uſe, being only inſerted by cuſtom : it was formerly uſed to ſfgnify 
the tenure by which the eſtate granted was to be holden, VIZ. tenendum per ſervitium militare, in burgagio, in 


leber ſecagio, cc. but all theſe being reduced by the ſtatute 12 Car. 2. c. 24. into free and common ſocage, the 
tenure is now never ſpecified. 


236. 
(3) The indenture in the third perſon is the moſt ſure, becauſe it is moſt commonly uſed. Co. Lit. 229. 3. 
and where a deed is made between two parties, and one of them doth ſeal and deliver his part, and the other 


doth not, yet the deed ſo ſealed and delivered is good to charge the perſon ſealing and delivering it, Cro. Eliz. 
212. 


commonly 


(2) See more fully as to the parts of a deed, Mood's Inſt. 224. Noy's Max. 54. 2 Bl. Com. 298. 1 IWocd 
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initio. 


then are both parties concluded: but if it be by deed poll, the lee ſhall not be eſtopped to ſay that the leſlor 


* 
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eoimitionty but of one part, which is ſealed by the feoffor, leſſor, 
Sc. only. And this ſhall be expounded to be the ſole deed of the 
feoffor, leſſor, Sc. and the words therein contained ſhall be 
ſaid to be his words, and ſhall bind him only, and be expound- 
ed altogether in advantage of the feoffee, leſſee, &c. and againſt 
the feoffor, leſſor, Sc. and this doth not work any eſtoppel 
againſt either party (1). But if a deed be indented or poll, Tis. ;3 b. 
and there be therein reciprocall covenants between them from 8 
one to another, albeit there be but one part, yet if each of them gu veer 
ſeale it and deliver it the one to the other, this is good for both * 
parties; and each of them, that can get the deed into his hand 
to ſhew or plead, may take adyantage thereof againſt the other. 
And in this caſe the deed is uſually kept by one indifferent 
between them both. 
5. When and where Note here firſt of all, this ſome deeds are void from the be⸗ See grant 
a deed ſhall be ſaid pinning, and do never take effect; and amongſt theſe ſome are 8 


to be good and ſuf- 


keien And when Abſolutely void againſt all perſons, and ſome are void only to 
and where not, but ſome purpoſes, and againſt {ome perſons. Some alſo that are not 
void or voidable as vid from the beginning are, notwithſtanding, voidable, and 
that ſometimes by the+ party himſelf that made them, or any 
others, and ſometimes by others, and not by himſelfe. And 
ſome deeds are good in their firſt creation and well made at the 
firſt, but become void by ſome matter ex poſt facto (2). And 
| this may be either by an extrajudiciall act, as raſure, or the 
9 P. 34. like, or by a judiciall * act, i. e. when by the ſentence of a 
A vacatof a deed, court a deed is damned and made void, which is called a vacat 
| of the deed. 
Things naaitts to To the making of every good deed containing any agreement, Co. ſuper 
make a deed good. theſe things are requiſite. 1. Writing: f. e. That it be writ- 3 3. 
ten in parchment or paper; and that the agreement be W e bo, 45 
and formally ſet down, and be ſufficient in law for the com 
fition and frame of the words. And this is called the legall 
part, the judgement whereof belongeth to the judges of the law. | 
2. That there be a perſon able to contract, and to be contracted Perk. feer. 
with, and a thing to be contracted for, and that all theſe be "I 
ſet down by ſufficient names (3). 3. Reading: z. e. That if Sceinfra, 
it be an illiterate man that is to ſeale the deed, and he deſire to 
heare it read, that it be truly read, or the contents thereof trul 
declared to him. 4. Sealing: 7. e. That the deed fo written, «inf. 
be ſealed by the party or ſome other by his appointment, for a 
further teſtimony of his conſent thereunto. 5. Delivery: 1. e. Peck fect. 
That the deed fo written and ſealed be delivered by the party or 
ſome other by his appointment as his deed. And theſe laſt 
things being matters of fact are to be tryed by jurors. 6. That See nf. 
the ground, foundation, end, and purpoſe of making the deed 
be good and not againſt the law. Otherwiſe in moft of theſe 
caſes the deed is void ab initio. Alſo in ſome caſes to perfect 
the contract, and make the conveyance of the thing intended to 
be paſſed thereby good, ſome other ceremonies or complements 
are requiſite, as inrollment, livery of ſeiſin, atturnment; other- 
wiſe the deed in part at leaſt becometh fruitleſſe and vaine. 


1 — — 


(1) Sed. quœre as to the feoffor and /e leffor. In Co. Lit 47. b. it is ſaid, if the leafe be made by deed indented, 


had nothing at the time of the leaſe made; whereby it ſeems to be implied that the Ir ſhall be eſtopped. 
(2) And ſome that at the time of making are voidable, may be made good by ſome after act, as if feoffment 


by huſband and wife of wife's land rendering rent, the huſband dies, the wife accepts the rent, this ſhall bind her. 
2 Brownl. 141. Cro. Eliz. 749. 


(3) What is a ſufficient name or deſcription of the parties to a deed, ſee Bac, Ar. Grant (C). 
3 For 


Of a "DFE E D. 8 


For a deed may be void, either for that the writing is not in 
parchment or paper; or being ſo, is not legally and formally 
drawn; or being ſo, there doth want a perſon able to give, or 
make, or capable to have, or take, or a thing to be contracted 
for; or if ſo, for that it is not duly ſealed and delivered; or if 
ſo, for that it is not truly read at the time of the ſcaling and 
delivery; ; or if ſo, for that it is made void by . ſome ſpeciall 
law, as being made upon an uſurious contract, by dureſſe, or 
the like. Or it may at leaſt in part loſe its force afterwards 
by neglect of inrollment, livery of ſeiſin, or inen in caſes 
where theſe things are requiſite. 


Peck Every deed well made muſt be written. f. e. The agreement 1. In reſpe of the 
co. fuper muſt be all written before the ſcaling and delivery of it: for: writing of it. 
en If a man ſeale and delier an empty piece of paper or parch- 

ment, albeit he doe therewithall give commandement that an 

obligation or other matter ſhall be written in it, and this be 


ile, aber done accordingly, yet this is no good deed. 2. This writing 


Chap. 4. 


Lit. . 
F. N. B. 122. Muſt be in paper or parchment, for if an agreement be written 


378-59: on a piece of wood, linnen, the barke of a tree, a ſtone, or 
the like, and this be ſealed and delivered; this is no good deed 
Co. 2. 3. (1). But it may be written in * any language, or in any & p. ce, 
hand. And therefore it is held that a deed written in French 
or Latine, and in Text, Court, or Roman hand, 'is as good as 
 ePeck, a deed written in; Engliſh and in a Secretary hand. And al- 
n beit the writing be beſide the lines, or the lines be written 
aPerk, Crooked, yet this will not hurt the deed. * And if there be 
Gf any alteration, raſure, or enterlining made in any part of the 
Lit, 225 deed before the delivery of it; this will not hurt the deed. 
But in ſuch caſes it is policy to make a Memorandum of it upon 
the back of the deed, and to give the witneſſes notice of it; 
for otherwiſe if it be in any place materiall, as in the name of 
the grantor, grantee, in the limiting of the eſtate, or the like, 
and eſpecially if it be in a deed poll, the deed is greatly ſuſpi- 
1 Co. ſuper cious. 3. The matter written, muſt be legall and orderly for 
manner and matter. i. e. There muſt be words ſufficient to ſet 
forth the agreement and bind the parties; for a deed may be 
void and loſe its virtue in all, or part, for repugnancy, incer- 
tainty, and divers other matters : (whereof ſee in expolition of 
Fits Fait, deeds ra.) But it is not materiall whether the deed be in the 
mente, 3, firſt, or in the third perſon ſo as the words be aptly applyed. For 
Djer 6.” jf a deed poll be in the third perſon, viz. Rod preſens ſeriptum te- 
ftatur &c. quod idem A. dedit & tradidit, Sc. Oran obligation 
be in the third perſon, viz. M*. quod 1. S. debet I. D. 20l. Sc. 
theſe are good deeds notwithſtanding the ſtatute of 38 E. 
cap. 4. which is meant onely of obligations made beyond the 
ſeas. So if the words of a deed indented, run in the firſt perſon, 
Co. 3. 121, it is as good as if it were in the third perſon. Neither is it ne- 
See 047, ceflary that the Engliſh or Latine, whereby it is made, be true 
Numb. 3. and congruous; for falſe and incongruous Latine or Engliſh 
ſeldome or never hurteth a deed : for the rules are, Fal/a ortho- 
©. graphia non vitiat chartam. PFalſa grammatica non vitial con- 
Lü. O Ceffonem. Neither is it neceſſary that every deed have all the 


— ——— 


0) Wood or ſtone may be more durable, and linnen leſs liable to erazures, but writing on paper or parch- 
ment unites in itſelf, more perfectly than any other way, both thoſe deſirable qualities, tor there is nothing 

elſe ſo durable, and at the ſame time fo little liable to alteration ; nothing ſo ſecure from alteration, that is at 
the ſame time ſo durable. —A deed muſt have the regular ſtamps impoſed cn it Ly the ſeveral ſtatutes for that 
purpoſe, otherwiſe it cannot be given in eyidence. 2 BY, Com. 297. 


parts 


— — — 
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parts of a deed before ſet down, as 8 Habendum, &c. 
for a deed may be good without Habendum, warranty, reſerva- 
tion, or covenant. And a deed is good, albeit theſe words in co. 2. 3. 
the cloſe thereof, In cujus rei teftimonium figillum meum appoſui, Kay 3. 
be omitted ; and albeit there be no mention made in the ſame 
that the deed was ſealed; and delivered; ſo as in truth it be 
duly ſealed and delivered, and the ſealing and delivery can 
be proved. Alſo a deed is good; albeit it mention no time or 00. 2.5. 5. 
place of date or making, or have a falſe date, 7. e. be dated at py: . 

one time and delivered at another; and albeit it have an impoſ- Set 0. 
'- _ fible date, as the zoth of February, or the like, for antiently go. ber 
until the time of E. 2. and E. z. the deeds had no date; becauſe 
the law was then held to be, that if a deed were dated before 
=. the time of memory it was not pleadable, except it were of re- 
OP cord, but it might have been given in evidence. But he that 

| 85 doth plead ſuch a deed without any date, or with ſuch an im- 

1 poſſible date, muſt ſet forth the time when it was delivered (1). 

{| 9 P. 6. The ſecond thing required in every well made deed is, that co. rr. 74. 

=- 2. In reſpet of the perſon making it be able to give, grant, make, or doe the 5 

the perſons parties thing contained in it; that the perſon to whom it is made be set“ 

1 ate capable of the thing to be given, granted, made or done there- . 

N by; for if it be made by, or to any ſuch perſons as are diſabled, Feotement 

as infants, aliens, women covert, perſons attainted of treaſon or wi, 13. 

felony, idiots, and ſuch like, it will be void in all or part (2). 

| But any perſon naturall, male or female, or politique, as ſole 

"Ri NY corporations, or corporations aggregate of many, eccleſiaſticall or 

ui 5 temporall, not diſabled by law, may give or take by deed. Alſo 

| 8 there muſt be ſome matter, whereabout the contract may be 

converſant. It is therefore ſaid, that in every grant there muſt 
be grantor, grantee, and a thing to be granted, and in every 
obligation an obligor, obligee, and thing to which the obligor 
is bound; and ſo of feoffments and other deeds. 5 
3. In reſpe& of ke The third thing required in every well made deed is, That if 9... 
reading of it. the party that is to ſeale it be a blind or an illiterate man, and 14 H. 3. 26. 
” deſire to heare it read, that it be ſo; for if ſuch a man be to 
| ſeale a deed, and he defire to heare it, or to heare the contents 
of it read or declared to him firſt, and it be not done, and he 
afterwards ſeale and deliver it, this is no good deed. So if upon 
or without any ſuch requeſt made by him that is to ſeale and de- 
liver it, the party himſelf to whom it is made, or a ſtranger, 
ſhall read the deed, or declare the contents thereof, falfly and 
otherwiſe than in truth it is, the deed will be voyd, at leaſt for 
ſo much as is ſo miſread or miſdeclared. But if the party him- 
{elf that is to ſeale and deliver it, before the ſealing and deli- 
very thereof cauſe another that is a ſtranger covinouſly to read 
it, or to declare the contents thereof falſly to him, and other- 
wiſe than it is, of purpoſe to make the deed void, this will 
not hurt the deed. So if the party that is to ſeale the deed, 
can read himſelf and doth not, or being an illiterate or a blind 
man, doth not require to heare the deed read, or the contents 
thereof declared, in.theſe caſes albeit the deed be contrary to 
his minde, yet it is good and unavoydable. 
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(1) See accordingly Dodſon v. Kayes, Yelv. 193. If two deeds bear date the fame day, and are manifeſtly but 
one agreement, that ſhall be preſumed to be executed firſt, which ſhall ſupport the clear intent of the 
parties. Taylor v. Horde, 1 Burr, 106. 

(2) Or voidable, for deeds executed by infants are ſometimes void, and ſometimes voidable, ſee Perk. & 12. 
Co. Lit. 2. b. 380. b. ante p. 7. note 1. Bac. Abr. Grant (A. 3). Com. Dig. Enfant (C. 2, 3). but deeds by femes 
covert are ſaid to be always void. Co. Lit. 42. 5. 13th Fair. note 4. ſee further as to deeds by or to the 
ſeveral perſons mentioned in the text. 2 Bl. Com. 290. Vin. Abr. Faits (F. a). Grants (H. a. 12.) 2 At. 398. 


The 


Termes o The fourth thing required in every well made deed is, that 4. In reſpect of the 
A IP... be ſealed: but this ſealing. of deeds in times paſt was not faling of it. 


| - ſuper uſed, for the Saxons uſed only to ſubſcribe their names, and to 
Ce. 2. 4. f. adde the ſigne of the croſſe, and to ſet down a great number of 
Se. 2g. Witneſſes (1). And afterwards the Normans brought in with 
them the ſealing of deeds but by degrees; for firſt the Kings 
and a few of the nobility uſed it, and to ſeale with their ſeales 
of arms; afterwards all the nobility uſed it, and then the gen- 
tlemen, and about the time of E. z, all men began to uſe 
ſealing of deeds, which hath been continued ever fince, ſo that 
now it is of neceſſity, in ſo much that if a deed be never ſo 
well written before and delivered afterwards, yet if it be * not * P. 55. 
Feerk. Sect, ſealed between the writing and delivery, it is not a good deed. 
1. But if a ſtranger ſeale it by the allowance or commandement 
precedent, or agreement ſubſequent, of him that is to ſeal it, be- 
fore the delivery of it, it is as well as if the party to the deed 
did ſeale it himſelfe. And therefore if another man ſeal a 
deed of mine, and I take it up after it is ſealed and deliver it 
as my deed; this is ſaid to be a good agreement to, and allow- 
Perk. Se&, ance of the ſealing, and ſo a good deed. And if the party ſeal 
: __ the deed with any ſeal beſides his own, or with a ſtick, or any 
| ſuch like thing which doth make a print, it is good. And 
although it be a corporation that doth make the deed, yet they 
may ſeal with any other ſeal beſides their common ſeal, and the 
Perk. Set, deed never the worſe. And if there be twenty to ſeal one deed, 
31. and they ſeal all upon one piece of wax and with one ſeal, yet 
if they make diſtin& and ſeverall prints; this is a very ſuffi- 
cient ſealing, and the deed is good enough (2). 


Ce. , 4 ß. The fifth thing required in every well made deed is, That 5. In reſpect of the 


Perk. Sect 


:37-9H.6, there be a delivery of it. And for this it muſt be known, that livery of it, and | 


37» delivery is either actuall, i. e. by doing ſomething and ſaying 1 


nothing, or elſe verball, i. e. by ſaying ſomething and doing not. | 
nothing, or it may be by both : And either of theſe may make hag, gore 
a good delivery and a perfect deed. But by one or both of make it. 
theſe it muſt be made; for otherwiſe, albeit it be never ſo well 
ſealed and written, yet is the deed of no force. And though the 
party to whom it is made take it to himſelfe, or happen to get it 
into his hands, yet will it do him no good, nor him that made 
bei Sect. it any hurt, untill it be delivered. And a deed may be deli- 
3 Ce. 11. vered by the party himſelf that doth make it, or by any other 
5335 by his appointment or authority precedent, or aſſent or agree- 
ment ſubſequent, for omnis ratihabitio mandato equiparatur. 
And when it is delivered by another that hath a good authority 
and doth purſue it, it is as good a deed, as if it were delivered 
by the party himſelf : but if he do not purſue his authority, then 
it is otherwiſe. And therefore if a deed, or the contents thereof, 
be read or declared to a man that is to ſeal it; and he (being 
illiterate) doth deliver it to'a ſtranger, and bid him examine it ; 
and if it be ſo as it was read to him, then to deliver it as his 
deed, otherwiſe to redeliver it to him again that made it; in 
this caſe if the deed be, in truth, otherwiſe than it was read, 


and yet notwithſtanding he, to whom it was delivered, doth 


—— 


Ve 
. 


(1) And the ſtatute 29 Car. 2. c. 3. revives the Saxon cuſtom of /zgning, and expreſsly directs it in all grants 
of lands, and many other ſpecies of deeds; in which therefore ſigning ſeems now to be as neceſſary as ſealing, 
though it has been held ſometimes that the one includes the other. 2 Bl. Com. 306. ; 


(2) See further as to the ſealing of deeds, Com. Dig. Fait (A. 2). Roll, Abr. Fait (H). | 
* deliver 
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a good delivery, or 
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deliver it to him, to whom it is made, this delivery ſhall not 
availe, neither is the deed by this delivery become a good 
deed (1). N Kn e 3 Ban 
2. In reſpect of him pun / alſo a deed may be delivered to the party himſelf to Dye 167. 
to whom it is made. whom it is made, or to any other by ſufficient authority from 137, ils, 
him: or it may be delivered to any ſtranger for, and in the be- T. wer 
half, and to the uſe of, him to whom it is made, without autho- 26. 5: Ing. 
P. 58. rity. But if it be delivered * to a ſtranger without any ſuch 15 El. 4. L. 
declaration, intention, or intimation, unleſſe it be in caſe where 
it is deliyered as an eſcrow, it ſeems this is not a ſufficient de- 
livery. And yet if an obligation be made to the uſe of a third oye 192. 
. perſon expreſſed by the deed, and the obligor deliver it to him 
5 to whole uſe it is made; this is ſaid to be a good delivery. co. 2. 4. 
3. In reſpe& of the And albeit it be delivered before or after the day of the date of ane 
time. it, yet it is good enough: but if it be delivered before it be 
ſealed it is nothing worth (2). And where it is delivered be- 
fore the date, yet in the pleading of it, it muſt not be ſo ſet forth. 
4. In reſpect of the If 1 have ſealed my deed, and after I deliver it to him to. co. 9. 137. 
manner and order whom it is made, or to ſome other by his appointment, and ſay 57. C. 


167, Co. ſu- 
of delivery. nothing, this is a good delivery : ſo if I take the deed in my per Lt, 36. 
hand and uſe theſe or the like words; here take it, or this will 5.6. 

ſerve, or I deliver this as my deed, or I deliver it to you, | theſe 
are good deliveries. So if I make a deed of land to another, and 
being upon the land, I deliver the deed to him in the name of 

ſeiſin of the land; this is a good delivery. So if the deed be 

ſealed and lying in a window, or on a table, and I uſe theſe or 

the like words, there it is, take it as my deed ; this is a good 
delivery and doth perfect the deed ; for as a deed may beldeli- 

vered by words without deeds, ſo may it alſo be delivered bj 
deeds without words (3). But if a man ſeale and acknowledge Ayu 
before a Major, or other officer appointed for that purpoſe, a B. . 

writing provided for a ſtatute or a recogniſance, this acxnow- 
ledgment before ſuch an officer ſhall not amount to a delivery 
of the deed ſo as to make it a good obligation, if it happen not 

* to be a good ſtatute or recogniſance (4). A Hoe, 

As an Eſcrow, The delivery of a deed as an eſcrow is faid to be where one 19 8.5. 
, | . . 11 Kelw. 88. 

Puid, doth make and ſeale a deed and deliver it unto a ſtranger untill 2 E 8.22 
. certain conditions be performed, and then to be delivered to pa. Set. 
him to whom the deed is made, to take effect as his deed. And 140. a 
ſoa man may deliver a deed, and ſuch a delivery is good, But 143.144. 
in this caſe two cautions muſt be heeded. 1. That the form of wen xk 


| ments & 
words uſed in the delivery of a deed in this manner be apt and 10.53. 
proper. 2. That the deed be delivered to one that is a ſtranger 37. fuper | 
to it, and not to the party himſelf to whom it is made (5). 


The words therefore that are uſed in the delivery muſt be after 


56 


—_ 


(1) What ſhall be deemed a good delivery, fee Vin. Abr. Fait (I). Com. Dig. Fait (A. 3). | 

(2) A deed takes effect by the delivery, and it is not material whether the delivery be before, or after, the 
date; if it is delivered before the date, and one of the parties dies before the date, yet the deed is good; for tho? 
the party is eſtopped to plead the deed to be delivered before the date, yet the jury may ſay the truth. 2 Co. 4. 6. 

(3) But if a man throws a writing on a table and ſays nothing, and the party takes it, this does not amount 
to a delivery, unleſs it be found to have been put there with intent to be delivered to the party. Ow. 95. 
I Leon. 140. And if a patron draws a preſentation in writing, and puts his ſeal to it, and leaves it in his ſtudy, 
and the party for whom it is, gets it without the privity or licence of the patron, and brings it te the biſhop, 
and is thereupon inſtituted and inducted, yet it is all void. Yelv. 7, | | 

(4) Debt may be brought upon a ſtatute ſtaple, or merchant ; for the words obligari et teneri make it an 
obligation, altho' it be not a ſtatute to ſome intent; and by delivery of the party it is an obligation, but not 
a ſtatute, until the mayor's hand be put to it. Cro, Eliz. 356. : 

(5) See accordingly //hydden's caſe, Cro Elix. 520, ibid. 835, 884. 
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this manner: I deliver this to you as an eſcrow, to deliver to the 


party as my deed, upon condition that he do deliver to you 20/7. 
for me, or upon condition that he deliver up the old bond he 


| hath of mine for the ſame money, or as the caſe is. Or elſe it 
_ muſt be thus: I deliver this as an eſcrow to you, to keep untill 


ſuch a day, &c. upon condition that if before this day he to 
whom the eſcrow is made ſhall pay to me 10/. or give to me a 


horſe, or infeoffe me of the manor of Dale, or perform any 


other condition, that then-you ſhall deliver this eſcrow to him 


as my deed. For if when I ſhall deliver the deed to the ſtranger, 


I ſhall uſe theſe * or the like words: I deliver this to you as my * P. 59. 


whom it is made when he comes to London, in theſe caſes the 


deed, and that you ſhall deliver it to the party upon certain condi- 
tions: or, I deliver this to you as my deed to deliver to him to 


_ deed doth take effect preſently, and the party is not bound to 
perform any of the conditions. So it muſt be delivered to a 


e Fitz. Faits 
& Feoft- 
ments 1 3. 


ſtranger ; for if I ſeale my deed and deliver it to the party him 


ſelfe to whom it is made as an eſcrow upon certain conditions, 
&c. in this caſe let the form of the words be what it will, 
the delivery is abſolute, and the deed ſhall take effect as his 
deed, preſently, and the party is not bound to perform the 
conditions; for, In traditionibus chartarum non quod dictum ſed 
quod factum eſt inſpicitur. But in the firſt caſes before, where 
the deed is delivered to a ſtranger, and apt words are uſed in the 


delivery thereof, it is of no more force untill the conditions be 


performed, than if I had made it, and layd it by me, and not de- 


| Fliem, 


8 Co. 3. 35. 


Co. 5. 84.3. 
36. | 


Co. 3. 35.36. 


livered it at all; and therefore in that caſe albeit the party get 
it into his hands before the conditions be performed, yet he 
can make no. uſe of it at all, neither will it do him any good, 
But when the conditions are performed, and the deed is deli- 


vered over, then the deed ſhall take as much effect as if it were 
delivered immediately to the party to whom it is made, * and 
no act of God or man can hinder or prevent this effect then, 


if the party that doth make it be not at the time of making 
thereof diſabled to make it. He therefore, that is truſted with 
the keeping and delivery of ſuch a writing, ought not to deli- 
ver it before the conditions be performed ; and when the con- 
ditions be performed, he ought not to keep it, but to deliver it to 
the party. For it may be made a queſtion, whether the deed be 
perfect, before he hath delivered it over to the party according 


to the authority given him. Howbeit it ſeems the delivery is 


good, for it is ſaid in this caſe, that if either of the parties to the 
deed dye before the conditions be performed, and the condi- 
tions be after performed, that the deed is good ; for there was 


 traditto inchoata in the life time of the parties; & poſtea confum- 


mata exiſtens by the performance of the conditions, it taketh its 
effect by the firſt delivery, without any new or ſecond delivery; 


and the ſecond delivery is but the execution and conſummation 


of the firſt delivery. And therefore if an infant, or woman 
covert, deliver a deed as an eſcrow to a ſtranger, and before the 
conditions are performed, the infant is become of full age, or 
the woman is become ole, yet the deed in theſe caſes is not 
become good. And yet if a diſſeiſee make a deed purporting 
a leaſe for years, and deliver it to a ſtranger qut of the land as 
an eſcrow, and bid him enter into the land, and deliver it as 


his deed, and he do ſo, this is a good deed, and a good leaſe, ſo 


* Ws that 


$7 
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Relation. that to ſome purpoſes it hath relation to the time af; the frſt de- See infra at 
7 livery, and to ſome purpoſes not (1). enn 
* P. 60. * In caſe. where a deed is meerly KP nd; .doth FS no perk. Sect. 


Double delive:y, effect by the firſt delivery, as where a woman covert doth ſeale 657, K. 
and deliver a deed, or the like, and ſhe after, being ſole, hes: 
her huſband's death, doth deliver the deed again, in this caſe 
the deed is become good. So where a [deed originally good, 
doth become void by matter ex. poſt facto, as by breaking the 
| ſeal, or the like; if the party to the deed: ſeal and deliver it 
again, by this means the deed is become good again. But re- 
gularly there may not be two deliveries: of a deed, for where 
the firſt delivery doth take any effect at all, the ſecond 3 
is void. | 
And therefore it ! is held chat if an fun: or a man by hPerk. Sect. 
dureſſe of impriſonment, do make, ſeal, and deliver a deed, 
Sc. (in which caſes the deed is not void but voidable) ' and ico. 5 1 
after the infant being of full age, or the man impriſoned being 
at large, do deliver this deed again the ſecond time; this ſecond 1 5 
delivery is void: Debile fundamentum fallit opus (2). So if a go. fg. 
man be diſſeiſed, and make a leaſe for years in writing, and de- 
liver the deed, and after deliver it upon the ground, this ſe- 
cond delivery is void, for the firſt delivery made it his deed; 
but if he had delivered it as an eſcrow, to be delivered as * 
deed upon the ground, this had been a good ſecond delivery, 
Subſcribing of the And by all this that hath. been ſaid it appeareth, that the put- New. Tem» 


3 not dgecel. ting to, or ſubſcribing of the parties name or mark to the deed de 3 
ſarie. he is to ſeal, is not eſſentiall; for a deed may be good, albeit the 7: de 


party that doth ſeal it doth never ſet his name or his mark to it, 
ſo as it be duly ſealed and delivered (3). But it is the beſt and 
ſureſt way notwithſtanding, to have the name or mark of the 
party ſubſcribed, for by this means the deed mop be the better 
proved when the witneſſes are dead (g). 

Note. Note here, that albeit a writing or _ dat is not ſealed 
and delivered in manner as aforeſaid, may not be uſed nor plead- 
cd as a deed, yet it may ſerve and be uſed as an evidence and 
proof of the agreement contained therein. And whatſoever may 
be done by word without any writing, may much more and 
better be done by writing unſcaled, or r ſeated, though it be not 
delivered as aforeſaid. | 

6. Io reſpett of te And the laſt thing nnd in every well wands deed is, that 
ground and end of jt have a good foundation, and be to a good end; for albeit a 
* deed have all the qualities of a good deed before required, vi. 
that it be well made, read, ſealed, and delivered, yet it may be 
void, or at leaſt voidable, far other cauſes ; as when it is either 
unjuſtly gotten and obtained, or corruptly in purſuit and ex- 
ecution of ſome diſhoneſt agreement, or to a diſhoneſt end or 
purpoſe made. A deed therefore whether it be a feoffment, pag. 


Perk, Sect. 
e Deolh, gift, grant, leaſe, releaſe, confirmation, or obligation, that is 16 Dyer 
uid. made or obtained by menace or dureſſe, i. e. when one doth 3.5.“ 


mm — 


(1) See further as to the delivery of a deed as an eſcrow; Vin. Abr. Fait (M). (O). 2 Roll. Abr. Fait 1) 
(2) See accordingly Bro. Abr. Faits, pl. 28. where the firſt delivery is void, the ſecond ſhall aid it; but if 
* firſt delivery was voidable only, as by an infant, or perſon under dureſs, it ſhall not be made good by a 
redelivery at full age, or when at large. See further as to double delivery, and in what caſes neceſſary, Vin. 


Abr. Fait (N). Roll. Abr, Fait (N). 
(3 3) See ante p. 55. note 1, as to the neceſſity of the deed being igned by the party under the ſtat, 2 29 Car. 


35 With ron. te the atteſtation of witneſſes to the execution of a deed, ſee 2 Bl. Com. 307, 378. 
2 Inſt. 78. 


threaten 
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threaten another to kill or maim him, if he will * not make * P. 61. 
him ſuch a deed ; or doth impriſon another, until he make him 
ſuch a deed; and thereupon he make the deed; a deed thus 
obtained by force, and through fear to avoid danger, is void, and 
will not bind him that made it, nor availe him to whom it is 
Bro. Dureze made. In which matter theſe things muſt be obſeryed : 1. That 
7.25. 21E, there muſt be ſome threatning of life or member, or of impri- 
+ ſonment; or ſome impriſonment or beating it ſelfe ; for if it be 
onely a threatning to take away goods,' or to burn a houſe, or 
the taking and keeping of a man's goods, or the like, this will 
not make the deed made upon that occaſion to be per dureſſe. 
2. It muſt be a threatning, beating, or impriſonment of the 
party himſelf that doth make the deed, or of his wife; 
for if it be a threatning, beating or impriſonment of any other 
beſides the party himſelf that doth make the deed, or his wife, 
this will not make the deed to be by dureſſe. 3. The threatning, 
beating, or impriſonment, muſt be to this end; and hereupon the 
deed muſt be made; for otherwiſe the deed ſhall not be ſaid to 
be by dureſſe. As for examples: If foure do threaten one to 
impriſon him, if he will not ſeale a deed to one of them four, and 
he do ſo; this deed ſhall be ſaid to be gotten by dureſſe, and 
therefore void. And if one threaten a man to kill him unleſſe 
he will ſeale a deed to him and three others, and he do fo; 
this is void as to all the foure. For if one threaten another to 
kill or maime him, if he will not ſeale a deed to a ſtranger, and 
thereupon he do ſo; this is void as if it were to the party 
himſelf. If one threaten to kill, wound, or impriſon me, to 
make me ſwear or promiſe to ſeale him ſuch a deed, or impri- 
ſon me untill I do ſo; and afterwards at another time and in 
another place, when I am at liberty, I do it accordingly; this 
ſhall be ſaid to be made by dureſſe and void. If I be in priſon 
at one man's ſuit, and then another man doth 'cauſe me to be 
uſed more ſeverely in priſon, to compell me to make him ſome 
deed, which I do thereupon make to him ; this deed ſhall be 
ſaid to be gotten by dureſſe and therefore void (1). 
But if I be impriſoned at one man's ſuit, (be the cauſe juſt or 
not,) and being in priſon I make an obligation or any other 
deed to a third man; this ſhall not be ſaid to be by dureſſe, but 
is a good deed. So if one threaten me to take away my goods, 
burn or break my houſe, enter upon my land, kill or wound 
my father, or mother, brother, or ſiſter, or friend, or do im- 
priſon any of them, and thereupon I ſeale a deed ; this is good 
and ſhall bind me (2). So if one diſtraine my beaſts, to com- 
pell me to ſeale a deed, and will not deliver them unleſſe I do 
ſo, and threaten me that if I take the beaſts again and not ſeale 
the deed he will kill me, and thereupon I ſeale the deed ; this 
is a good deed and ſhal! bind me. If I be arreſted upon 


— u 


(1) A man cannot plead non eff factum to a deed obtained by dureſs; for it is his deed at the time of the action 
brought, but he may avoid it by ſpecial pleading with concluſion of judgment, / actie, 5 Co. 119. fee fully 


as to the execution of deeds by perſons under dureſs, what deeds may be avoided by them, and how, 2 Inf. 
482. Bac. Abr. Dureſs, Vin. Abr. ſame title, in toto. and 1 At. 409. A deed may be ſet aſide in equity, 
which has been obtained by miſrepreſentation; where there is either ſuppreſſio veri, or ſuggeſtio falſi, it is a 
conſtant rule of the court to vacate the deed. 1 Vern. 20. and 1 Pr. Wms. 240.—In 2 Pr. Wins. 270. a diſtin- 


tion is taken between a deed, and a vill, obtained from a weak man thro' miſrepreſentation ; equity will not 


vacate the will, that being revocable, | 
(2) For if he ſhould ſuffer what he is threatened, he has remedy by action, and may recover damages in 
proportion to the injury done him; 2 Inf, 483. Perk. & 18. 
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1 cauſe, and being in priſon; or under arreſt, I make an 
een, feoffment, or any other deed to him at whoſe ſuit T 


* Pp. 62. * am arreſted, for my enlargement and to make him ſatis faction; 


'. this ſhall not be ſaid to be by dureſſe, but is good and ſhall 
bind me. And therefore if auditors in an account do commit 
an accomptant to priſon, and then he make an obligation to his 
maſter for the arrearages, this is good (1). And if one in 
ſon for felony grant a reverſion of land to another, to he him 
out of his trouble, this is a good grant (2), If A. and B. en- 
ter into an obligation upon the threatning of B. onely, this is 
a good obligation by A. that was not threatned . 
Eſtoppell. And if one make an obligation by dureſſe, and after being at Bro, Deſea- 
laige take a defeaſance upon it, this makes the obligation good ” 
again, and the obligee is concluded to ſay it was by dureſſe. 


Ufury. Quid, + A deed alſo made upon or in A and execution of an 


uſurious contract, 7. e. ſuch a congpR, as whereupon the len- Terms of 
der is ſure to have in money, or monies worth, for the loane of co. ;. 20. 


the thing, above the principall, more then after the rate of 8 J. N. 9, 


for the 100“. by the year, alſo is void. In which matter theſe 1 
caſes are to be obſerved. If one 6. Decembris borrow 307. untill 17. 23 El. 


the ſecond day of June next following, to pay then for it 
331. for the principall loane, if the ſonne of "is obligee be 
then alive; and if he die before that time, that then he ſhall 
pay but 277. which is leſſe than the principal ; in this caſe 
the contract is uſurious and corrupt, and therefore the deed that 
doth contain it is void (4). 
If one borrow 100/. and for this mortgage land above the Corfler's 

value of 8/. by the yeare, on condition that if the mortgagor ec. . 
pay the money at the years end, that the eſtate ſhall ceaſe ; this )*. B. K. 
is an uſurious contract, and therefore the deed, whether it ye -- 
deed of feoffment, grant, or leaſe containing it, is void (5). 

if I lend another man 101. for a year, and take ſecufity by 
ſtatute or obligation that the borrower pay me the lender 20 /. 

for it; this contract is uſurious, and therefore the ſtatute and 
obligation void. But if the agreement and ſtatute or obligation 

be, that if the borrower pay not the 101. within the year, that 

then he ſhall pay 201. for it; this is no uſury, and therefore in 

this caſe the deed is good. Tf one come to me to borrow 5ool/, 

of me, and tell me he is unable to pay it together, and therefore 

he defires he may pay it in twelve or thirteen years, and doth 

offer therefore to give me for my kindneſſe 200/, over and above 

beſides the uſe to let him have it fo, and then the 500 J. the 
intereſt, and the 200 J. is caſt together, and ſo we agree upon 

an annuity of 80 J. per annum for fourteen years, which is 
aſſured by conveyances unto me; in this caſe the contract is n. 
uſurious, and all the aſſurances made to perfect it are void. 14. Js. B. k. 


Saunda's 


And yo! ny; where the Freren money is loſt, the contract cg 


(i) Debt upon arrearages of account, defendant ſhewed that before the account, plaintiff of his own wrong 
did impriſon defendant, and affigned auditors to him in priſon, and ſo the account was made by dureſs ; ; 
ples held good, and judgment accordingly for defendant. 1 Leon. Rep. 13 

(2) But this ſhould be before conviction ; for after, the reverſion is forkvited. 1 IWand 80 3. 

(3) And it is not avoidable by 4. tho? it is by B; for it is ſaid, that no one ſhall avoid his own bond for 


the impriſonment or danger of any other than of himſelf. © Cro. Tac: 187, Huſcombe v. Standing. 


(4) See accordingly the caſe of Reynolds v. Clayton. Mo. Rep. 307. 8. C. in 2 And. 15. and further | in Vin, 
Abr. Uſury (G). 

(5) This caſe ſeems to be upon the preſumption that the mortgagee receives the whole profit of the mort- 
gaged premiſes, or ſo much thereof as would exceed 81. per cent per annum. 
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is not uſurious. If a man deſire to borrow of me 100 J. for 1 
yeare, and I am content to let him have it for the uſe of 8/7. 
* but withall I compell him to take a leaſe of me of a houſe 
at 60/. rent, which in truth is worth but 30 J. this contract is 
uſurious, and therefore the aſſurances thereupon made, are void. 
Et fic de ſimilibus. But if a man the 17th of July 1579. grant me 
a rent of 20/. per annum for the lone of 100/. to be paid every 
half year, and the firſt payment at Chriſtmaſſe 1580. and it is 
agreed between us, that if he pay the 100 J. the 17th of July, 
1580. that then the rent ſhall ceaſe; this contract is not uſurious; 
and therefore the aſſurances, thereupon made, are not void, but 
good. But if in this caſe there be a private or collaterall agree- 
ment between us, that he ſhall not pay the 100. and redeem the 
rent, and that clauſe be put in only to evade the ſtatute, then 
is the contract uſurious notwithſtanding, and the deeds and 
aſſurances thereof void. Et fic de ſimilibus. If one borrow 
Bil. 7.Ja. 100 J. after the rate of 8 J. per centum, and the borrower do 
*** afterwards pay part of the principall, and all the'uſe, within the 
year; and the lender doth receive it, or the lender doth ſue 
for his money within the year; theſe ſubſequent acts do not 
make the contract, or deeds or aſſurances, thereof, void, for it is 
a rule, that if the originall contract be not uſurious, no matter 
Bro. Obli- e poſt facto can make it ſo. If one borrow of me 101. and 
#07” bind himſelf to pay me by a day, and moreover bind himſelf 
that if he pay it not by the day, that he ſhall pay me 20/7. for 
it; this contract, and the deed for perfection of it, are good; and 
this is not uſurious, for all obligations with conditions, for pay- 
ment of money lent, are of this nature. And yet if one borrow 
100 J. of me and for this mortgage land to me of a greater 
value then 8/7. per annum, on condition that if he pay the money 
at any time before the years end, then the aſſurance to be void; 
this ſhould ſeem to be an uſurious contract; for in this caſe I 
am ſure to have by the agreement more than after the rate of 
Per. Juſt. 81. per centum, and ſo it is not in the laſt caſe before (1). If 
Hilf. cer 1. one borrow 100 J. for a year, and give the broker 20/. to procure 
it ; this will not make the contract uſurious, nor the aſſurances 
void: but for this the broker may be puniſhed (2). 
Alſo all obligations, made to a ſheriffe, contrary to the ſta- 
tute of 23 H. 6. ch. 10. are void or at leaſt voidable by pleading. 


* P, 63: 


Co. 5. 69. 


Obligations made 
to a ſherifte contra - 


But of this ſee in obligations %a. ry to the ſtatute. 


Stat. 27 EL, A deed alſo made, containing the grant of any thing, with in- 
ch. 4. Co. : 


, | Colluſion in fraudu- 
ſoper Lit, 4, tent and of purpoſe to deceive and defraud one that {hall after- ſent 3 
ee . .wards buy the fame thing, is void. For it is to this purpoſe pro- 1. To deceive pur- 
voided by à ſtatute law, that all fraudulent conveyances of land, or ers. 


any rent or profit out of land, made by whomſoever, with intent 


— — 


of. 


—_—_— 


(1) When the former editions of this book were publiſhed, the rate of intereſt allowed by the ſtatute 
21 Fac. 1. c. 17. was Bl. per cent per annum. which by the ſtatute 12 Car. 2. c. 13. was reduced to 61. 
per cent. and by 12 Ann. ſtat. 2. c. 16. to 51. per cent. the utmoſt legal intereſt that can be now taken. See 
13th, Edit. Co. Lit. 4. a. Note 1.— The reaſonableneſs of taking intereſt for the uſe of money, and the advan- 
tages ariſing from it to a commercial nation, are explained, in 2 Bl. Com. 455. For the doctrine of uſury, 


what fhall be deemed ſo, and the puniſhment for it, ſee Com. Dig. Bac. Abr. and Vin. Abr. tit. Uſury, alſo: 
the caſes of the Earl of Cheſterfield and others v. Janſſen, 2 Veſ. 125. I. Ath. 301. Loyd v. Williams, 3 Wilſ. 


Rep. 250. Murray v. Harding, ibid. 390:— Morriſſet v. King, 2 Burr. 891. Abrahams and Bunn. 4 vol. 2251. 
At what time intereſt ſhall commence on ſecurities, legacies, &c. See Com. Dig. Chancery (3. 8). 

(2) By the ſtatute 12 Car. 2. c. 13. $ 3. (confirmed by 13 Car. 2. c. 14.) which inflicts a penalty of 281. 
and impriſonment for half a year on ſcriveners, brokers, and others, who take more procuration money than 
five ſhillings for every 1001. for a year. The ſtatute 17 Geo. 3. c. 26. F. 7. allows brokers to take 105. for the 
loan of every 100 J. advanced, as the conſideration for an annuity, | 
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to deceive or defeate any that ſhall purchaſe the land, or any 
rent or profit out of it, for money, or other good conſideration, 
of the fruit and effect of their purchaſe, ſhall be void againſt 
ſuch purchaſors, for ſo much as they buy, and againſt all others 
that come in by or under them. But all ſuch conveyances as 
* P. 64. are * made Sonâ fide and upon good conſideration, are not to be co. ;. zi. 
accounted fraudulent (i). For the better underſtanding f 
which ſtatute, and the law in theſe cafes, obferve, that convey- 
ances bond. fide are oppoſed to fuch as are upon and with any 
truſt expreſſe or implied: and good confiderations are ſet down 
in the ſtatute to diſtinguiſn from ſuch as are not valuable, as 
nature, bloud, and the like (2). If one convey land with a 
preſent or future power of revotation, or alteration, at his will that 
doth convey it ; this ſhall be faid a fraudulent conveyance, as 
. againſt him that ſhall afterwards purchaſe this land. So that if co. 3. 22.83. 
one convey his land to the uſe of himſelf for life, and after to 
the uſe of divers of his bloud, with a future power, as after the 
death of H. or after ſuch a day to revoke it; and before the day 
he ſell this land to a ſtranger for a valuable confideration ; in 
this caſe, the firſt deed ſhall be ſaid to be fraudulent and void, as 
to him that ſhall purchaſe the land, to do him any hurt (3). 
And if one convey land with ſuch a power of revocation, and 
after, with an intent to defraud a purchaſor, make a feoffment to 
a ſtranger to extinguiſh the power, and after ſell the land for va- 
luable confideration to a ſtranger ; in this caſe both the firſt and 
the ſecond deed, as to the purchafor, ſhall be faid to be frandu- 75 
lent, and therefore void. And if there be grandfather, father, cs. 6. 72. 
and ſon, and the grandfather makes a leaſe for 100 years to the 
father, and the father, to prevent the drowning of the leaſe by 
the deſcent of the reverſion to him, doth aſſigne over the leaſe 
to certain friends of his, to the uſe of his ſon an infarit under 
pretence to pay debts, the grandfather dieth, the father doth 
continue the occupation of the land, and maketh eſtates, and 
doth all acts as owner of the land, the ſon payeth no debts, 
and the aſſignment (albeit divers perſons of quality were named 
aſſignes) was delivered to one of the aſſignes of meane eſtate in 
private, and after the father doth ſell the land for valuable con- 
ſideration, in this caſe, this aſſignment ſhall be taken to be 
fraudulent and void as to the purchaſor. And if the father 
make a fraudulent conveyance, and after continue the occupation 
of the land, and it deſcend to the ſon after the father's death, 
and he ſell it for valuable conſideration; in this caſe, the pur- 
chaſor may avoid the conveyance made by the father, as well 
as if it had been made by the ſon himſelf, and that, whether 
the ſon be privy to the conveyance made by the father, or 
not. And if the fraudulent conveyance be made to the King, 5 
yet it is void as to a purchaſor, as if it were made to a common 
perſon. And therefore if there be tenant in taile, the remainder 
in taile, or in fee, and he in the remainder, perceiving the te- 


FEY 
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(1) Although they are concealed, or were ſecretly made, Cro. Far. 4356. 
(2) Conſideration of blood, or natural affection, is a good conſideration: but not ſuch a good conſideration 
as is intended by the ſtat. of 27 Eliz. for a valuable conſideration, as money, marriage, or the like, 1s the 
only good conſideration within that act, 3 Co. 83. b. ſee further Vin. Abr. tit. Conſideration. 

(3) Every voluntary conveyance ſhall prima facie be deemed fraudulent as to a purchaſer, 2 Lev. 147. 
1 Cz. Ch. 100. 217: for a conveyance with a power of revocation is in the ſame degree as a conveyance by 
fraud, Mo. 618. ſee further, how a power of revocation ſhall make a deed fraudulent, and how it mult be reſer- 
ved to be executed, to make it ſo, Com, Dig. Covin (B. 3). | 
| | nant 
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nant in tail doth intend to fell the land, and barre him by a 
common recovery, doth ſell his remainder by deed inrolled to 
the King, and after the tenant in taile doth ſell the land by com- 
mon recovery for good conſideration, in this eaſe the * pur- & P. 6 5. 
chaſor ſhall avoid this deed to the King (1); whereby alſo it 
appeareth, that a fraudulent conveyance within this ſtatute ma 
be by way of bargain and ſale. And ſo was it ruled by the 
M. e Lord Chiefe 1 Hide in evidence to a jury at Guildhall, 
Barr. caſe, 3 Car. 1. And if there be a leaſe for years, and the leſſor make a 
r conveyance in fee, and then for good conſideration, 
maketh another leaſe to begin at the end of the former leaſe; 
Par of ps this conveyance ſhall be void, as to the ſecond leſſee. And if 
B. x. A. make a leaſe to B. for years upon good conſideration, and 
after he makes another leaſe to C. of the ſame thing, for the 
ſame term, to begin at the ſame time, upon good and valuable 
 _ conſideration, and B. doth not diſcover this, but drives this bar- 
gain with C. and is witneſſe to this ſecond leaſe, and the firſt 
leaſe is not excepted in the ſecond leaſe; it ſeems in this caſe 
Co. 5. 60. the firſt leaſe ſhall be void as to C. And in all theſe and ſuch 
do 3. 53. like caſes, albeit the purchaſor before he make his bargain have 
notice of the fraudulent conveyance, yet ſhall he avoid it as if 
he were ignorant of it (2). But ſuch conveyances and deeds, 
made as before, ſhall never be ſaid to be fraudulent and void, as 
_ againſt him that, ſhall have the thing afterwards, if he do not 
give a valuable conſideration for it. And therefore if one make 
aà leaſe, that would be fraudulent and void as to ſuch a purchaſor, 
to A. and after make another leaſe bond fide to B. but without 
any rent or fine given for it; in this caſe, the firſt leaſe ſhall 
not be faid to be fraudulent, as againſt the ſecond leſſee, and 
therefore not void. So if one covenant for the advancement of 
his heirs males, &c. to levy a fine of land by a day, to the uſe 
of himſelf for life, and after of his iſſue male; and before the 
day he make a leaſe that is fraudulent for many years, of pur- 
oſe, and after he doth levy a fine accordingly ; in this caſe this 
eaſe is good, and ſhall not be ſaid to be fraudulent and void by 
this ſtatute, as againſt the iſſue in taile. So if a man that 1s 
ſomewhat fooliſh, and given to waſte, be perſwaded to ſettle his 
lands upon ſome of his friends, of purpoſe to maintain himſelf 
with it; and after ſome of his lewd companions inveigle him, 
and get him for a ſmall ſum of money to convey it to them; 
in this caſe, the conveyance, firſt made, ſhall not be ſaid to be 
fraudulent, as againſt theſe purchaſors ; and therefore it is good 
Co. rer againſt them (3). And if one, that hath a term for fixty years 
"+ if he live ſo long, make it away, and then he doth forge a leaſe 
for ninety years abſolutely ; and after by indenture, reciting this 
forged leaſe, for valuable and good conſideration doth bargain and 
ſell this forged leaſe, and all his intereſt in the land to J. S. in 
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(1) As being fraudulent within the ſtatute 27 Elia. the conveyance of the remainder to the king, being with 


intent to deceive a purchaſor, is directly within the words and purview of that act, 11 Co. 74. b. 
(2) A purchaſer for a valuable conſideration ſhall hold againſt a prior voluntary ſettlement, though he had 
expreſs notice thereef at the time of his purchaſe; ſuck voluntary ſettlement being made void by 27 Eli. againſt a 
urchaſer, with, or without notice. Per Cur. Abr. Eg. Ca. Notice (C.) Tomizins v. Ennis, See alſo Vin. Ar. 
raud (I.) 


(3) And by the ſame ſtatute 27 Eliz. c. 4. F. 3. any perſon party or privy to ſuch fraudulent conveyances, 


who puts the ſame in uſe, and avows the ſame to be made on good conſideration, to the prejudice of the pur- 


chaſor, or his heirs, ſhall forfeit one year's value of the lands ſo purchaſed, one moiety to the crown, and the 
ether moicty to the party aggrieved. | 


3 | this 
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this caſe it ſeems that the firſt leaſe is not void, and that the 
8 purchaſor ſhall have nothing but the forged leaſe.,, 
il | 2. To deceive cre- A deed alſo de of any thing with intent and purpoſe to sut. ; u. 7. 
i ditors and others deceive. and defeate creditors of their juſt debts and duties, is 3 * 
. nbin ad ſuch „oid alſo as againſt ſuch perſons. For it is provided to this 2 5 * 
* P. 66, purpoſe * by other ſtatutes, that all feoffments, gifts, 
grants, alienations, bargains, and conveyances of lands, tene- 
ments, hereditaments, goods, and chattells, or any rent, profit, 
or commodity out of land, made by fraud, or colluſion of truſt, . 
to him that made the ſame, or otherwiſe with intent to hinder 
and delay, or put off, or put by creditors, or others of their 
juſt and lawfull actions, ſuits, debts, accompts, damages, pe- 
nalties, forfeitures, hariots, mortuaries, or reliefes, - ſhall be 
void, as againſt them to whom ſuch things ſhall belong, and he 
may recover the thing notwithſtanding; but all ſuch as are made 
bond fide, and upon good conſideration, are not to be accounted 
fraudulent by this ſtatute, For the better underſtanding where- 1 
of, theſe caſes following are to be heeded. If a man, a little co. 5. 60. 
before his death, make a conveyance of his land to his children, 2 
or friends of his bloud, with a proviſo to make it. void at his 
pleaſure, and he take the profits of it as his own ; or make a 
conveyance of it to friends, to the intent they ſhall not he ſubject 
to the payment of his debts, having bound himſelf and his 
| heirs by any eſpecialty, or to the intent that a warranty and 
. aſſets ſhall not bind his ſonne for other land, or the like; in 
this caſe, this conveyance ſhall be void, as to them that ſhould 
have relief upon this land by diſcent ; and eſpecially when the 
conveyance is made after the ſuits begun; and more eſpeciall 
when any judgement is had upon the ſuits againſt him. that 
doth make the deed. And ſo alſo is the law for goods. And 
therefore if one be indebted to A. 20/. and to B. 40. and be ge. 380.83. 
poſſeſſed of goods to the value of 20/, and A. doth ſue the 20. P. 
debtor for his 20/. and, hanging this ſuit, the debtor ſecretly 5 
makes a generall deed of gift of all his chattels real and per- 
ſonal to B. in ſatisfaction of his debt, and yet doth afterwards 
continue the occupation, and uſe the goods as his own, and after 
A. getteth judgement and execution; in this caſe, the deed of 
gift to B. ſhall be ſaid to be fraudulent, and therefore void as 
againſt A. So if in this caſe he give all his goods to B. in ſa- 
tisfaction of his debt, and before any ſuit begun by A. with 
any expreſſe or implicite truſt, as to the intent that B. ſhall be 
favourable to the debtor; or that if the debtor provide the mo- 
ney that he ſhall have the goods again; or that he ſhall ſuffer 
the debtor to enjoy and uſe the goods and pay him as he can; 
in theſe, and the like caſes, the deeds ſhall be 8 to be fraudu- 


lent and void, for howſoever it be made upon /good conſidera- 
tion, yet it is not made bong fide, So if one in conſideration of 
naturall affection, or for no conſideration, give all his goods to 
his child, or couſin, Sond fide, this ſhall be a void deed as to the 
creditors. Et fic de fimilibus. So if one give all his goods and 
chattels to his executor in his life time by deed of gift, this 
ſhall be ſaid to be fraudulent, and ſhall be void as to creditors. 
i And albeit thoſe to whom the deed of fraud is made, know no- 
* P. 67. thing of the fraud, yet is * the deed fraudulent in that caſe alſo, 
as well as where they are privie to it. If after a commiſſion of, ce 2 23. 
bankrupts be ſued out the debtor make a deed of gift of all 
his goods to one of his creditors in ſatisfaction of his debt; in 
this caſe this deed ſhall be void, as againſt the reſt of the creditors 


and 


„ DE E B. 


and as to the e and they may order it with the 
py thetwo reſt of the eſtate not withſtanding. But if A. bond fide and for 


Judges of 


Mare Aug. valuable conſideration mortgage his land, whereof .he hath & 
| hen in 


Chap. 4. 


G. Sou. term of years, to B. upon condition that if he repay. the money 


ben Lam- to B. a year after, that he ſhall reenter, and B. doth covenant 


with A. that he ſhall take the profits of it untill that time, Go. 


A. doth not pay the money, and B. hoping that he will pay 
it in time, doth ſuffer him to continue in poſſeſſion and take the 
profits of it two or three years after, and in the interim judg- 
ment is had againſt A. upon a bond, and execution awarded ; 
in this caſe execution ſhall not be made of this leaſe ; for this 
deed of mortgage ſhall not be ſaid to be fraudulent as to the 
ereditor: for when a conveyance is not fraudulent at the time of 


the making of it, it ſhall neyer be ſaid to be trendulent: for ADE: 


matter ex poſt facto (1). A ihn 
Mich. 19. I A. be ſeiſed of the fifth part of the. manor of B. — B. 
Rue: of the fixth part, and M. cometh. to A. to buy his part, and 
por'scaſe. after M. faith to A. my counſell tells me I cannot ſafely huy of. 
you unleſſe B. joyn, and after B. doth grant à rent charge of 
1 5/. per annum out of this manor to C. her ſon, and the 
heires of his body, in conſideration of naturall affection, (and 


this was about 10 Fac. C. being then but about three years 


old) with proviſo, that if D. (whom B. did then intend to 


marry) grant to the ſaid C. the like rent of 15/4, and for the like | 


eſtate, out of 201. land by the year, of the land of B. then the 
ſaid grant to be void, and after the ſaid A. bought the 6th. 


part of the ſaid manor, of B. and P. her huſband, being inter- 
married, and after A. B. and D. her huſband joyn in the 
grant to M. in this caſe it was ruled that this grant to C. 


| Go. 1:56, Was not fraudulent and void. If one doth hold his land, to 
57- pay a heriot at the death of every one that dyeth tenant in fee 
fimple, and he infeoffe his ſon and heir in conſideration of 
naturall affection, and marriage to be had between the ſon and 

J. and the ſon (to prevent the dower of his intended wife dur- 

ing his fathers life) makes à leaſe for forty years unto his fa- 

ther, if his father live ſo long, and afterwards the marriage is 

had, the father payetli the rent, the ſon doth ſuit of court 

for the land, and after the father dieth; in this caſe this leaſe 


ſhall not be ſaid to be fraudulent as to the lord to deceive him 85 


of his heriot, becauſe it was made to another end. 
Sat. 52H, A deed alſo made to defeat the King or other Lord 1 his 


$5234 wardſhip ſhall be void, as to a third part of the thing con- 
wal, veyed. And therefore, if any tenant that holdeth of the King, 


W 4% or any * other Lord make a feoffment or other conveyance of 


9. 129, his land, to defeat and defraud the King or Lord of his ward- 


ſhip, primer ſeiſin, or any other benefit appointed and preſerved 
for the Lord by the ſtatutes of 32 and 34 H. 8. it ſhall be void, 
as to a third part thereof againſt the King or other Lord, who 
| ſhall notwithſtanding have their wardſhip and other benefits, as if 
none ſuch were made. As if ſuch a tenant by deed enfeoffe his 
lineall or collaterall heire within age, or make a leaſe for life 
the remainder to his heire, or make a gift 1n taile the remain- 


FI FEIS 2 


8 


3. To deceive Lord; 


&c. 


FP. 68. 


f their wardthips, 


* 


(1) But if a deed be fraudulent in its creation, yet it may become good by matter ex pet facto ; as where a 
fraudulent feoffment is made, and th: feoff:e makes a feoffment to another for a er eee and the 


art feoffor does afterwards, for a valuable confideration, make a ſecond feoffment; the fe 


ee of the teofice mall 
hold in preference to the ſecond feoffee of the firſt feoffor. 1 Sid. 134. Prodgers v. Langham, 


der. 


/ 
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der in fee to his heire, or make a feoffment on condition that he 
: ll reinfeoffe his heire at his full age, or make a feoffment 
for the payment of his dehts, or preferment of his wife and chil- 
dren, or infeoffe another to the intent that he ſhall take the 
rofits till he have an heire male, and then to. reinfeoffe him: 
all theſe are fraudulent. and void, as to a third part of the 
land, and as againſt the King or other Lord, in reſpect of the be- 
nefit they are to have of and by the land. But no conveyance 
in theſe caſes ſhall be ſaid to be fraudulent and ſo void, for two 
arts of the land. And if one make a feoffment of land to two 
(whereof his heir is one) and their heires, for money or other va- 
luable conſideration; this ſhall not be ſaid to be a fraudulent 
conveyance of any part. ' So if ſuch a joyntenant make a feoff- 
ment of his moiety to a ſtranger. ＋ And in caſes where the + Dyer - 
feoffment is fraudulent for a third part as before, if the feoffee ä 
dye or make a feoffment over bond fide before the death of the 
_ anceſtor, in theſe caſes the deed: is become good again, and | 
the colluſion gone. If a man for fear of debts convey his lands bye 263. 
to friends, with condition that upon payment of 107. they ſhall * '* 57 
_ convey it to thoſe whom he ſhall' appoint, in this caſe. the con- 
veyance ſhall not be ſaid to be fraudulent as to the King or other 
Lord, for it was done to another end, and therefore it is a good 
conveyance againſt all men but the creditors (1). Where deeds 
ſhall be void in part or in all, for want of inrollment, atturn- 
ment, livery of ſeiſin, or the like, ſee afterwards. 


6. Where a deed If a deed that is well and ſufficiently made in its creation, ſhall C1757. 
2 its creet 2" be afterwards altered by raſure, interlining, addition, drawing 5. 1 
. ts ogy fatto. a line through the words (though they be ſtill legible) or by nn 
And what will make writing new letters upon the old, in any materiall place or part nuts ng 
ER roar of it, as if it be in a deed of grant, in the name of the gran- . 
5 By raſure. tor, grantee, or in the thing granted, or in the limitation of Bro. fait g. | 
the eſtate, or if it be in an obligation, when the word [heires! 
ſhall be inſerted, or the ſumme increaſed, or in the date of 
either, or the like; be the ſame either by the party himſelf 
that hath the property of the deed, or any other whomſoever, 
except it be by him that is bound by the deed, and be the ſame 
with or without the conſent of him to whom it is made or doth 
belong, in this caſe, and by either of theſe means, the deed hath 
loſt its force and is become void (2). F f 
* P. 69. * And if the alteration be made by the party himſelf that 
| owneth the deed, albeit it be in a place not materiall, and that 
it tend to the advantage of the other party, and his own diſ- 
advantage, yet the deed is hereby become void. But if the 
alteration be made by the party himſelf that is bound by the 
deed in any materiall or immateriall part thereof ; orif a ſtranger 
without the privity or conſent of the owner of the deed ſhall 
make any ſuch alteration in any part of a deed nat materiall ; as 
if it be a deed of a grant containing a leaſe for years, and there 
be inſerted between ¶ To have and to hold] and for thirty years] 


theſe words [from henceforth ;] or, if it be an obligation and 


Tg 


— 
3 


(1) F raudulent conveyances and gifts are only void againſt purchaſers, and creditors, and ſhall bind the 
parties themſelves and their repreſentatives. Cro. Fac 270. See further as to the conſtruction of the ſtatute 
reſpecting fraudulent conveyances and gifts as to purchators and creditors, and the caſes determined under 
them both in the courts of Law and Equity, in Bac. Abr. Fraud (C.) Cam. Dig. Covin (B. 2.) 

2) A. and B. ſealed and delivered a bond to C. and after, the name and addition of D. was interlined, and 
he alſo ſealed and delivered the obligation, with the conſent of all parties; held to be a godd obligation of all 
three. 2 Lev. 35. | | 

there 


1 


Chap. 4. Of a * » 3 67 


there be inſerted between [obligo me] and [ per preſentes] theſe 
words go executores meos) in both which cafes; thoſe words are 
needleſſe and without any fruit at all; hereby the deed is not 
hurt, but it remkineth good notwithſtanding. But if the alte- 
ration be before the delivery of the deed, be it whatſoever, or 
Perk, sea. by whomſoever, it will not hurt the deed. And herein. it muſt be 


123. 124+ 


Bro. Fait. 6, Obſeryed, that then a raſure, &c. is moſt dangerous, and the 
17.142 deed thereby moſt ſuſpicious, when it is in a deed poll, and 
there is but one part of the deed; and when the raſure or other 
alteration is in any materiall part of the deed; and when the 
| alteration makes to the advantage of him that doth own the 
| deed, and to the diſadvantage of the other that made it; and 
| when there doth appear ſome other thing to be written before; 
and when there is no other part of the deed, recitall, defeaſance, 
or other matter to which this may be compared, and that may 
make it appear to be before the delivery; and when there be 
other parts of the deed, or other matters whereunto this being 
compared doth not agree in that part wherein the alteration is; 
and when the deed hath been in the ſmoke, or any ſuch like 
Co.foper means hath been uſed to cover the alteration. And in theſe 
Lit. 225- Caſes the matter was anciently uſed to be tried by the judges 
upon the view of the deed ; but it is now uſed to be tried by 
jurors, whether the raſure, or other alteration, were before the 
delivery of the deed or not (1). 


bier cs, And if after the ſealing, delivery and perfection of a deed, : By breaking or 
. yer the ſeale thereof happen to be broken off, or to be utterly de- defacing of the ſeal, 
112. faced, ſo that no ſign or print thereof can be ſeen, or it ap- 
135. 136, peareth to have been broken off and it is glued, or the wax new 
lis. 33. heated and ſet on again, or the labell of the deed hath been bro- 
ken off from the deed, and is ſewed on again, or the deed is 
new ſealed with other wax; be the ſame by whatſoever means, 
or whomſoever, unleſſe it be by him and his means that is bound 
by the deed; in theſe caſes, and by either of theſe means, the 
deed is become void. But if any piece of the ſeal remain fixed 
to the deed, and there be any print left upon that piece, the 
deed doth continue good. And if after a ſeale of a deed be 
broken off, the party that ſealed it, do ſeale and deliver * it de * P. 70, 
novo; by this means, it ſeems the deed is become good again (2). 
Trio. 38 kl. And if a deed be delivered up to the party that is bound by it 3. By redelivery or 
Deni, to be cancelled and it be fo; or if he that hath the deed doth by cancelliog of it, 
by agreement between him and the other cancel] the deed; by 
either of theſe means the deed is become void. But if an 
obligee deliver up an obligation to be cancelled, and the obligor 
do not afterwards cancell it; but the obligee happen to get it 
again into his hands and ſue the obligor upon it, the obligor 
hath not any plea to avoid it, for the deed remains ftill in 
force (3). "0 | 


> — 
_- _— 
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(1) When a lawful deed is raſed, whereby it becomes void, the obligor may plead non e/! factum ; becauſe, 
at the time of the plea, it is not his deed, 11 Co. 27. a. See further in what caſes raſure, or interlining, will 
vitiate a deed, Vin. Abr. Faits (T.) Com. Dig. Fait (F. 1.) Roll. Ab. S. Faits (T. U.) 

(2) It ſeems in a ſeveral deed, if the ſeal of one of the parties is broken off, it does not vitiate the deed as 
to the others, though it is otherwiſe, if the deed was joint, Cre. Elix. 408. 2 Lev. 220. Upon proof made how 
the ſeal was broken off, the deed admitted to guide the uſes of a recovery, Latch 226,-Where the ſeal is 
7 27 off, non eft factum is a good plea, 5 Co. 119. b. See further Com. Dig. Fait (F. 2.) Vin. Abr. Faits 
+ VS : 
(3) See aceordingly Cro. Eliz. 483. and further as to the effect of cancelled deeds at law, where they ſhall 
be relieved againſt in equity; and what remedy may be had againſt perſons cancelling or deſtroying deeds, 
Vin. Abr. Faits (X. 2. 3. 4). Aſſignment by commiſſioners of bankrupt to three, that being cancelled, and 
another made to two of them; the cancelling the firſt does not alter the property. 2 Lev. 113. 


3 | And 


r +64 
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4. By diſagreement. 


Chap. 4, 
And if an obligation be delivered as an ſera: to a ſttangen, . 


119. Dier 5. 


to be delivered to the obligee on certain conditions ; or to a ſtran 107. 


the obligee he doth refuſe it and: diſtgree to it; or if an obligan 


Apreement, 


4. 


8 By judgment of 
a court. 


Vacat of a dd. 


7. When and where 
a deed may be good 
in part and void 
in part. Or good 


againſt one perſon 
and void againſt 


another, or not, 


ger to the uſe of the obligee, and when this is after ten ie 
tion be made to à feme covert, and her huſbend difagree to it: 
in all theſe cafes the deed is become void. And like law is 
of other deeds in divers ſuch like cafes. But the party bound 
by the deed may not in theſe caſes plead non eff fatfum.'toi.the 
deed.” And in theſe caſes when the party hath once by his 
agreement made the deed good, he cannot afterwards by his 
diſagreement make it 'void : and when once, by refuſall and dif- 


agreement he hath made the deed War- an canngt by ns 


or acceptance afterwards make it 

A deed alſo good in its originall e may y be afterwards Crom. Jur, 
amen or —— by ſentence and order of a court; and this is Fat 38. = 
uſually done in the Starre Chamber, and in the Chancery 1 and 
it is when it appeareth that the 'deed was obtained by ſome 
fraud; force, circitmvention, or ſudh like practiſe, _ when 
it doth appear to be forged, or the like. 5 Ni 1 bn: 

For the anſwer of this queſtion theſe diferancts wuſt be. ob Co. 17, 25. 
ſerved. 1. When a deed is void 40 initio, and when it doth be- 28 = * 
come void by matter e pot facta. az When the, deed which is 
void in part from the beginning, is entire, and when it det 
conſiſt of ſeveral clauſes : and when it doth conſiſt of ſevetall 
clauſes, when the ſeveral clauſes: are abſolute:;and diſtinct, and 


when they are ſeverall, and yet the one hath! dependency upon 


* Page 71. 


the other. For if any of the covenants of an indenture, or the 
conditions of an obligation be againſt law, and the! reſt of the: 
covenants or conditions be good and lawfull ;- in this | caſe. thoſe 
that are againſt law, and the deed as to that part, are void ab ini 
tio; and the reſt, and the deed as for that part, are god ab 7nitge. 
So if three diſtinct obligations are written upbn a piece of pagch» 
ment, and the one of them only is read to the obligor, and he 
being an illiterate man ſeale and deliver the deed; in this cafe 
this is a good deed, for that which was read, and void for the 
reſt ab init. But if an obligation be-for 201. and it. be read to 
the obligor an wr of 20s. this is void for: me! What a} 
initio. 


= 2 a 445d be read as containing his grant or ca of an 3 hog 5 7 


taile, and à letter of atturney to give livery of ſeiſin, and in that 3 f. 30 z1. 


ſenſe the wy doth ſeale it, and in truth it is a feoffment and 
conveyance of an eſtate in fee fimple; in this caſe, albeit the 


letter of atturney were truly read, yet, becauſe it hath depend- 


ence on the eſtate, it is void for all. 
If a man be indebted to me 207. on a 8 and; 1004. on Co. 11, 23, 


Fi: T. Teoff⸗ 


an obligation, and he pay me this 20 J. and I am to make 4 ments and 


Faits. 


releaſe for it, and the intendment of the releaſe is no more; 47 K. 5. 3. 
and it is ſo read to me being an illiterate man, but in truth it is 
a general releaſe; in this caſe it ſeems it is good for ſo much as 
it is intended and was declared, and void for the reſt. 

If the condition of an obligation be altered by raſure, &c, erat. 
the obligation alſo is hereby become void, becauſe the condi- 
tion and obligation are one deed ; but if the raſure, Cc. be in 
the defeaſance of an obligation, this will not make the obliga- 
tion void. 

If a deed contain divers diſtinct in abſolute covenants, and 13H. 8.5, 
any of theſe covenants be altered by addition, interlineation, ra- C11. 48. 

ture, 


Chap. 4. Of » K E 5. 
fure, or the like, by this means the whole deed, and not that part 


onely, is become void. i 
Co. 5.23. If there be divers grantors, obligors, &c. named in a deed, 


09 


1.2%. and one of them onely do ſeal the deed, this is a good deed as 


3 H. To 5 


againſt him that doth ſeal, and void as to all the reſt that do 
not ſeal. And if divers enter into covenants by a deed ſeveral- 
ly, and the ſeal of one of them is broken from the deed; in 
this caſe the deed is good ſtill as to all the reſt, but void as to 
him. But if an obligation, or the covenants of a deed, be joynt 
and-not ſeveral ; or joynt and ſeveral, and the ſeal of one of the 
obligors or covenanters is broken; or the obligation, or cove- 
nants, be altered by raſure or the like; hereby the whole deed 
is become void. A 1 . Wo 
14H. 8.29. If I be bound in an obligation to a Monk and J. S. this deed 
is void as to the Monk but good as to J. S. So if a Monk and 


I be bound to another; this is good as againſt me, but void as 


againſt the Monk. And ſo it is in caſe of a grant. 


Co. 1. 173. By a power of revocation, or a condition, a deed may be made 


Seen Lats void in part and continue in his force for another part. And 


Numb. 13. therefore it ſeems in the uſual caſe where a deed is made upon 
condition, That if ſuch a thing be or be not done, the 
deed ſhall be void, or theſe preſents ſhall be void; that in 
theſe caſes the whole deed and all the covenants therein con- 
tained are void : But if the frame of the condition be, that 
upon ſuch a thing to be, or not to be done, it ſhall be lawful 


for the feoffor, leſſor, &c. to re-enter, or that the demiſe ſhall 


be void, without more words; in theſe caſes the eſtate onely, 
and thoſe covenants that are incident thereunto, as for quiet 
enjoying and the like, and the deed as to * that part onely is 
void: and for other covenants that are collateral, and have no 


TP: 


dependence upon the eſtate, that part of the deed doth remain 


in force and is good ſtill; for a man may grant two acres upon 


condition to re-enter into one of them. If it be intended that 


the whole deed ſhall be void, the beſt way is to uſe theſe words, 
[then theſe preſents, and every thing therein contained, ſhall 
be utterly void. ] + 32 f 
Co. 2. 4. 3. All deeds do take effect from, and therefore have relation to, 
5K. 7 a6. the time, not of their date, but of their delivery: and this is 


Flow, 491. . 0 p . 
Der 307. always preſumed to be the time of their date, unleſs the con- 


. bene trary do appear. And hence it is, That it a ſtatute be acknow- 
67 9% ledged the 26th. day of May, and the conuſee make a releaſe of 
all demands dated the 25th. day, and deliver it the 27th. day; 
by this releaſe the ſtatute is diſcharged. And that if the de- 
feaſance of a ſtatute do bear date before, and the delivery of it 


be after, the ſtatute; the conuſor may ſhew this, and take 


8. Howand to what 
time a deed ſhall 
have relation : and 
when it ſhall begin 
to take effect. 


advantage of it in avoidance of the ſtatute. And that if a writ- 
ing be dated in the minority of an infant, and be ſealed and 


delivered by him when he is of full age, this is a good 
deed and will bind him. And that if a releaſe be ſuppoſed to 
be made by a huſband to barre a duty due to the wife, and it 
be dated during the coverture, but in truth it 1s ſealed and de- 
livered by the huſband before the coverture; this ſhall not 
barre the wife: the time therefore of delivery of a deed is 
materiall in all theſe and the like caſes, and this is always to 
be tryed by a jury. And hence it is alſo, that if the next 
Fitz. Feef, preſentation to a church be granted to two ſeveral perſons, by 
Bare. 147, ſeveral deeds, of ſeveral dates, and the deed that beareth the 
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— of... D E E D. . Chap. 4: 


laſt date be firſt Ser in this caſe, he to mn this deed 
ig made, ſhall have the preſentation, and not the other, whoſe 
ec albeit it be dated firſt yet is delivered laſt. And hence it o, £4, 
# alſo, that if a leaſe be made for years, to begin. from hence- 
; forth, or a confectione preſentium, or 4 die confectianis; this 


leaſe ſhall be faid to begin from the time of the firſt er 
| and not from the time of the date. 


Relation. And where deeds have a kind of double delivery, as in cafe 00. 3.35.36. 
0 a delivery as an eſcrow, there they ſhall take effect from, 2, b.. 
and have relation to, the time of the firſt delivery, or not, ut res Pow. 344. 
. valeat: for if relation may hurt, and for ſome cauſe make void 


* 


the deed, (as in ſome caſes it may,) there it ſhall not relate. 
But if relation may help it, as in caſe where a. feme ſole deli- 
ver an eſcrow, and before the ſecond. delivery ſhe is married, or 
dyeth, in this caſe, if there were not a relation, the deed 
would be void, and therefore in this caſe it ſhall relate (1). S0 
if one diſſeiſe me of two acres of land in D. and I releaſe to 
him all my right in my lands in D. and deliver it to an eſtranger 
as an eſcrow, &c. until a time, and before that time he diſſeiſe 
me of another acre there; in this caſe this releaſe ſhall not by 
*.P: 94. relation extend to this other acre to barre me * of that alſo. 
But as to collateral acts there ſhall be no relation at all in this 
caſe. And therefore if the obligee releaſe before the ſecond 
delivery, the releaſe is-void, and hen not barre the party obligee 
of the fruit of his obligation (2). | 


„ When and where If a man that is party or privy in n eſtate or intereſt; or one co, 70. 92. 


a deed muſt be that doth juſtifie in the right of one that is ſuch a party or == 


ſhewed in court. 267, 317, 


And how long it privy, ſhall plead a deed in any court; although he claim but 225, 237, 5 


ſhall abide there, parcel of the original eſtate, yet in this caſe, he muſt ſhew $a. 3; 
And who may take the original deed to the court : and the reaſon -of this is, to 
advantgeot1t the end that the legal part of the deed (the tryal whereof belong- 
eth to the Judges) may approve it ſelf; i. e. that it may be 
ſeen whether the compoſition of words be ſufficient in law or 
not ; and then that it may appear whether the eſtate be with 
condition, limitation, or with power of reyocation, &c. to 
the end that if there be any ſuch thing in it, and there be no 
_ other part of it, the other party may "take advantage of it; and 
then that it may appear to be without raſure, or interlining, 
and the like; and alſo that it may appear to be well ſealed and 
delivered, (the tryal whereof doth now belong to the country.) 
But ſtrangers to eſtate, that are neither parties nor privies, 
ſhall not be compelled to ſhew the deed, tho they make uſe of 
it (3). And when a deed is thus ſhewed in court, it muſt re- 
main in that court, all the term wherein it is ſhewed. in the 
_ cuſtody of the cuftos brevium ; and at the end of the term, if 
the deed be not denied, the law doth adjudge the poſſeſſion of 


— 


—_ 


(1) See cd Jennings v. Bragg, Cro. Elix. Ys 80 alſo it is of a . of Gans and letter of 
attorney therein to make livery, by a man ſane memoriæ, which is delivered by the attorney when the feoffor 
is non compos mentis, yet it is good, becauſe it hath relation to the authority before. 

(2) In what caſes ſubſequent acts ſhall bind by reaſon of their relation to precedent ones, ſee Vin. Abr. 
Deeds (O.) Relation (E.) Com, Dig. Bargain and Sale (B. 9.) Confirmation (D. 5.) 

(3) See fully in what caſes it is neceflary to ſhew the deed or not, Com. Bi Pleader (O.) (P.) ill. 
Rep. 1 vol. part 1. p. 121. 2 vol. p. 1. Vin. Abr. Faits (M. a.) But in caſes of great and notorious extremity, 
which have occaſioned the deſtruction of the deed, as by caſualty of fire; in that caſe, he who ſuffers ſo great 


a loſs, may be permitted upon the general iſſue to prove the deed in evidence to the jury by witneſſes, in order 


that affliction may not be added to affliction. 10 Co. 92. b. The evidence on a caſual deſtruction of a deed, is 


the ſame in a Court of Equity, as in a Court of Law, 1/7. 235. In what caſes relief may be had in equity 
on the deſtruction or loſs of a deed, {ce 1 J. 392. | 


the 


Chap. 


12 H. 6. 1. 
Co. 2, 47 5» 


12 H. 6. 1. 


Co. ſuper | 
Lit, 6, 


Co. ſuper 
Lit, 261, 


5 of DEE D. 


the deed in him to whom it doth belong. But if the deed be 
denied, then it is to be kept there until it be determined. Alſo 
when a deed is ſhewed in court, the adverſe party may take 
any advantage by it that it will afford him; as if a feoffment be 
made by deed poll on condition, and the feoffee doth break the 
condition, and the feoffor doth enter, and the feoffee doth ſue 
him, and makes his title by that deed, the feoffee may take 
advantage of the condition. 
Any man that hath occaſion to uſe or ' plead. a deed, may 
ſet forth the delivery thereof to be at any time after the date of 
the deed; and in ſome caſes he muſt do ſo, if he will have any 
advantage by it. As if he plead a releaſe to an obligation, and 
it beareth date before the obligation; ; in this caſe. he muſt 
averre that it was delivered after, or it will not avail him. But 
a man may not in pleading ſet forth the delivery of a deed. to 


10. Where one may 
ſay his deed was de- 
livered at another 
time, or in another 
place. 


be before the date of the deed. And yet if it be ſo that a 


deed be dated after the time of the delivery of it, the deed is 
good; and therefore if he that doth uſe ſuch a deed do plead and 
ſet it forth as a deed made before the time of the delivery, and 
the party that made it plead Non eff factum to the deed, a jury 
upon the tryal may find the truth of the caſe : but if he by his 
pleading ſet forth the deed to be delivered before the time of 
the date, then the jury is concluded as, well * as the party 
himſelf; for a jury is eſtopped to find any thing contrary to that 
which is apparently admitted in the record. In debt brought 
by an executor, the defendant pleaded the releaſe of the teſta- 
tor, which did bear date after the death of the teſtator, but he 
did averre the delivery of it in the life time of the teſtator and 
the court did not allow of this plea. 

Sometimes antiquity added the place where the deeds were 
made, as datum apud B. and this was in diſadvantage of him 
to whom the deed was made; for if the deed be in general, 
and without this addition, he may alledge the deed to be made 
where he will. An obligation made beyond the ſeas may be 
ſued here in England in what place the obligee will, and if it 
bear date at Burdeux in France, it may be alledged to be 
made in quodam loco vocat. Burdeux in France in Iſlington in 
the county of M:ddleſex, and there it ſhall be tryed ; for whe- 
ther there be ſuch a place in Iſington or not, it is not traver- 
ſable in that caſe. 

Non eft factum is an anſwer to a declaration, whereby : a man 
denieth that to be his deed whereupon he 1s impleaded. 

If any deed or writing be uſed againſt a man in any court, 
and it want writing, ſealing, or delivery, or it be not ſealed, 
written, and delivered as before is ſet forth, the party that is 
| ſued upon it, or againſt whom it is pleaded, may plead this plea 
to it. So alſo if a deed by any alteration of raſure, &c. be- 
come void ; in this caſe the party may plead this plea to avoid 
it. So alſo where a deed doth become void or loſe its virtue 
by the not reading, or not true reading of it to an illiterate. 
man, or by refuſal or diſagreement, as in the caſes before, the 
party may plead this plea to avoid it. But in all caſes where 
the deed is voidable, and ſo remaineth at the time of the pleading; 
as if an infant, or man of full age by dureſs, ſeal and deliver 


a deed ; or if an obligation be well ſealed and delivered by two 


and the deed be joint, and the obligee ſue one of them ; in theſe 
and ſuch like caſes, the party bound by the deed may not plead 


Non 


Eſtoppell. 


. 74. 


Non eſt faqum; 
Qui. And where 
this may be pleaded 
to a deed, or not. 
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Non eft fattum ; for in the firſt ind ſuch like caſes he muſt avoid 
it by ſpecial pleading, with coneluſion of judgment f a&#io, &c. 
and in the laſt he muſt plead in abatement of the writ, &c. 
And if an obligation or any other deed be by any ſpecial 20 of 
parliament made void, the party that is bound by it cannot plead 
this plea of Non e faftum to it; but he muſt avoid it by ſpecial 
pleading of the matter, and taking advantage of the . and 
ſo in conclgkon of e 7. all, Sc. (1). 


| And: now we come to ol <xpoſtion o = deeds, 
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| (x) Acc 5 Co. 119. a2 27. a. ſee further be whe the = of non ef faltum may be had, in 
what caſes, and at what times oO in. * Faits . a. ) 3 A, 2. J Com, IP OE (2 W. 18. J. 
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Chap. 5. Expo0$1T1ON F DEED 8. 5 


e OT WE 2 


| 
Expoſition of Deeds, 
Tr is further to be obſerved, that deeds for the moſt part conſiſt 


of theſe things, viz. the premiſſes, Habendum, Tenendum, 
Reddendum or reſervation, condition, warranty, and covenant. 


And in the premiſſes there is ſometimes a recitall, and ſometimes 


Co. ſuper | 
Lit. 6. N 
Co. 11. 51. 


2. 55 , 
Pluw. 196. 


an exception contained: but all theſe are not eſſential parts of 
a deed; for a deed may be good, albeit it have not all theſe parts, 


or it be hot fo formall and orderly drawn and made. 


v Fn 4 


The premiffes of a deed are all the foreparts of the deed 1. Premiſſes. 
before the Habendum. And yet this word is ſometimes taken for 214. 

the thing demiſed, or granted, by the deed. And the office of this 

part of the deed is rightly to name the grantor and grantee, 

and to comprehend the certainty of the thing granted, either by 

expreſſe words, or by that which by reference may be re- 

duced to a certainty, and the exception, or thing to be excepted, 


if there be any. And, in this part of the deed is the recitall (if 


| Co. ſuper 
Lit. 6, 7. 10. 


107. 


there be any in the deed) for the moſt part contained. And here- 


in alſo is ſometimes (though improperly) ſet down the eſtate. 
The Habendum of a deed, is that part of the deed which 2. Babendun; 


doth begin with, t have and to hold, And this doth properly Wi. 
ſucceed the premiſſes. And the office hereof, is to ſet 1 Hel 

again the name of the grantee, the eſtate that is to be made 

and limited, or the time that the grantee ſhall have in the thing 

granted or demiſed, and to what uſe. And herein alſo is 

ſometimes, though needleſly, ſet down again the thing granted. 

But the deed that doth -uſually conſiſt of all theſe parts, may where a deed is 
be good notwithſtanding ſome of them he omitted, and it be good, notwithſtand= 
not ſo formally made. For an eſtate may be made by a deed ins fone ſeeming 


NO | 4 ZW: 17 | fault in the premi 
without any Habendum at all. As if one give or grant land to 


ſes or in the Haben- 
another and his heires, without any more words in the deed ; n. 


or if one give or grant land to another, and limit no eſtate, 


without any Habendum in the deed; and ſeale and deliver this 
deed, and make livery accordingly ; in both theſe caſes the deed 


is good, and in the firſt caſe an eſtate in fee ſimple is made, and 
in the laſt caſe an eſtate for life is made. And if the name of 


the grantee be not contained in the premiſſes, yet if it be in 


Plow. 152, 
Dier 96. 
Perk lect, 
251. 


— 


the Habendum, it may be good enough (1). As if one give or 
grant land, Habendum to B. and his heires, and he is not 
named in the premiſſes, yet this is a good deed to make an eſtate 


in fee ſimple. And yet if the thing granted be only in the 


Habendum, and not in the premiſſes of “ the deed, the deed * P. 
will not paſs it. And therefore if a man grant black acre only, 
in the premiſſes of a deed, Habendum black acre and white 
acre; white acre will not paſs by this deed. But if the thing, 
newly added, be implied in the thing granted by the premiſſes 
of the deed, as being an incident thereunto, or otherwiſe ; or 
it be the ſame thing, and expreſſed in other words only; in 


76. 


(1) One who is not named in the premiſes, may nevertheleſs take an eſtate in remainder, by limit-tion in 


* . 


the Habendum, 2 Roll. Abr. 68. Hab. 313. In 3 Leon. Ca. bo. it is ſaid, that the Habendum thall never intro- 


duce one 
amply in 


who is a ſtranger to the premiles to take as grantee, but he may take by way of remainder, See more 
Vin. Abr. Faits (C. a}. 
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theſe caſes the premiſſes and the Habendum may ſtand together. 
As if one grant a manor, Habendum the manor, with the ad- 
vowlon appendant to the manor; or if one grant a reverſion 
of land, * the name of a reverſion, in the premiſſes, Haben- 
dum the land itſelf; in both theſe caſes the deed is good, and 
the advowſon, and reverſion,” will paſs. So alſo if livery of 
ſeiſin be made of the thing newly added, in this caſe perhaps 
it might paſs by the livery; and if the thing, granted be left 
- _ out. in all, or in part, in the Habendum, yet the grant is good. 
And therefore f one grant land to A. Habendum to A. his 
heires, Cc. or if one grant white acre and black acre, to A. 
Habendum white acre to A. and omit black acre; yet theſe 
deeds are good, and all that is contained in the premiſſes of 
the deed doth paſs in both caſes. And if a feoffment be made Li. 1. co. | 


in 


| STIL EHT 13 tn ab en i i 14D: You © os 4 ++ d ſ Lit. 
to one, Habendum to him and his heirs, without the word co. 6. as 


*  aflignes; this. is a good feoffment, and the eſtate thereby made dee of 
is affignable: as where a leaſe is made to one his executors and Aten. 
adminiſtrators, without the Word aſſignes, this is a good leaſe 
and aſſignable. 80 if one grant land to A. Habendum to him 
for one hundred years; or Habendum to him and his aſſignes for 
"one hundred years; theſe are as good leaſes as the leaſe that is 
made by theſe words Habendum to A. his executors, adminiſ- 
. trators, and affignes, for one hundred years, 80 if a leaſe of 
land be made to A. Habendum the land to him and his heirs 
for one hundred years, this is a good Habendum, and the word 
- [heirs] is void, and it ſhall go to his executors, Sc. As 
" alſo where land is granted to A. Habendum to him and his ſuc- 
ceſſors for one hundred years; this is a good leaſe, and the 
word [ſucceſſors] void, for it ſhall go to executors, &c., And 
if a leaſe be made Habendum for years, and ſay not how. many 
years, this is a good Habendum, and a leaſe for two years (1). 


1 


3. Recitall. id, A recitall is the ſetting down, or report of ſomething . done 


'before (27 


4. Where it is neel- When a man is to take any new eſtate from the King of a co. 1 45. 
full; or not. thing whereof there is any eſtate in being, there the former Der: 
eſtate if it be good and of record, muſt be rehearſed and recit- 
ed in the deed, or elſe the ſecond. grant will not be good (3), 
But in caſe of a common perſon there needs no ſuch recitall ; 
neither when a man is to derive an eſtate out of a former, or 


aſſign over a term of years, is it needfull there ſhould be any 


2  recitall of the former eſtate in being. 1 . 
3 1 If one recite or rehearſe an eſtate made for term of years, and co. 4. 74 


deed; or no, * then after grant over that term to another, and miſtake in 
* P. 77. the recitall; this miſtake may make all void (4). As if a fer? 


—— 


(1) See further as to the expoſition and operation of the Habendum; Com. Dig. Faits (E. q.) and how far 
the Habendum may enlarge, or abridge, explain, or qualify, the premiſes. Lily's Conveyancer 215. Co. Lit. 
183. 299. a. Vin. Abr. Grants from (I. a). to (N. a). 

(2) Recital of itſelf is nothing, but being joined, and conſidered with the reſt of the deed, is material; 
per Clinch, 1 Leon. 122. A recital is not a neceſlary part of a deed, either in law or equity. It may be made 
uſe of to explain a doubt of the intention and meaning of the parties, but it hath no effect, or operation: 
3 Chan. Ca. 101. A recital is not concluſive, becauſe it is no direct affirmation : Co. Lit. 352. b. It is ſaid 
covenant will lie upon a recital, ſee Graves v. White. 2 Eq. Ca. Abr, Portions (C). But recitals ſhall not 
make an eſtoppel, for they are not material. Finch's Law 33. 

(3) For the doctrine of grants by the King, and when they ſhall be good or void, fee Vin. Abr. Prerogative 
of the King (G. b. 2). Cc. In what caſes falſe recital ſhall make them void, i (Q. b.) When a recital 
is neceſſary in them ibid, (Q. b. 2.) and further in Bac. Abr. Prerogative (F). 

(4) If a leaſe is miſrecited, and then the land comprized in it is granted, Habendum for twenty-one years 


after the expiration of that leaſe : it is a good grant for twenty-one years after the expiration of the former leaſe; 
notwithſtanding the miſrecital. x Lev. 235. 


facias 


* 


2 
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73 
Jacias come to a ſheriff to levy a debt, and he by writing recite 
that the defendant hath a term of years, and doth ſuppoſe it 
to begin 1 Mar, 2 Fac. when in truth it doth begin the 2oth. 
of Auguſt, and then ſell the ſame term; in this caſe this ſale 
is void. But if he add withall theſe words in the deed [and 
all the intereſt- that the defendant had in the land] ; or if he 
| make ſale of it for a certain number of years only; this grant 
may be good notwithſtanding the miſrecitall. 
bier 9j If one recite a former leaſe to be made ſuch a day to J. S. 
160 and then make a new leaſe to begin after the end of the former 
Iloeaſe, and miſtake the date of the old leaſe; in this caſe the 
deed is good notwithſtanding this miſtazaee. 
88.7.3 If one grant a reverſion, and in reciting the leaſe in poſſeſ- 
ber Grant ion miſtake the date of it only and recite all the reſt truly; 
this will not hurt the grant. No more than where a man doth 
recite that ſuch land came to him by forfeiture, and then doth 
grant it by name; for in this caſe albeit it did not come to him 
by forfeiture but by ſurrender, yet this miſtake will not hurt. 
And yet in cafe of the King ſuch a miſrecitall may make the 
eee 70970499945: | th hs 


bier o. If I grant to J. s. all the lands in Dale which I purchaſed 
7 37% from I. Di or which came unto me by deſcent from J. D. or I 


give all my goods to I. S. which I have as executor to J. D. 
and in truth I have no ſuch lands, or goods, but I had them by 
ſome other means, or of ſome other perſon ; in theſe caſes, and 

bythis miſtake, the deed is void. But if I grant to 7. S. all my 
lands in Dale by name, as white acre, which I purchaſed of 
J. D. and in truth I did purchaſe them of another, in this caſe 
this miſtake will not hurt the deed. So if I grant twenty 
load of wood in Dale, in the great wood which I had of the 
grant of my father, and in truth I had it not of the grant of my 
father, but of the grant of another, in this caſe the grant is 
good (1). But of this matter ſee more in Grant Numb. 4. 
part 5. | | | | 

Plow. 361. £ 5 exception is a clauſe of a deed whereby the feoffor, 6. Exception, 


Fed. ed. donor, grantor, leſſor, &c. doth except ſomewhat out of that 2:4. 


Gi. 


Lester which he had granted before by the deed (2). And this doth | 


_ Li.4) moſt commonly and properly tucceed the ſetting down of the 


H. 6. 45. . , 
* '” things granted, and is made by one of theſe words except', 


præter, ſalvo, fi non, or ſuch like. And hereby the thing ex- 
cepted is exempted, and doth not paſs by the grant, neither is 
it parcell of the thing granted : as if a manor be granted ex- 
| cepting one acre thereof, hereby in judgement of law that acre 
BR. Fre is ſevered from the manor. But this may be in any part of the 
caſe, deed, and ſo hath it been reſolved. Hz. 17 Car. | 


erk. Se, . . | 
Arg In every good exception theſe things muſt always concurr, 7. What ſhall be 


1. This exception muſt be by apt words. 2. It muſt be of part ſaid a good excep- 


* of the thing granted, and not of ſome other thing. 3. It P. 5g. 
muſt be of part of the thing only, and not of all, the greater g 


Plow. 19: part, or the effect of the thing granted (3). 4. It muſt be of 
o. luper 


Li % ſuch a thing as is ſeverable from the thing which is granted, 
and not of an inſeparable incident. 5. It muſt be of ſuch a 


2 


(1) When a recital is neceſſary, ſee in Cam. Dig. Grant G. 10. how far it ſhall be conſidered as evidence, 
ibid, Evidence (B. 5). and further in Vin. Abr. tit. Relation. 


(2) And being the act and words of the feoffor, Sc. ſhall therefore be taken againſt him frife, 10 Co. 
106. b. 


(3) For if the exception extends to the whole thing granted, or demiſed, it is void, Dorrel v. Collins, 
Cro. Elia. 6. 


thing 
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5 # ; 
thing as he that doth except may have and doth properly. be- 
long to him. 6. It muſt. be of a particular thing out of a gene - 
rall, and not of 4. partjcular: thing out Of a partielar thing or 
of a part of a certainty. 7. It muſt he certainly deſcribed and 
ſet down. As for examples, If a man grant all his lands ess 
in E/cx, ſaving, beſidęs, or except his lands in Dale, or all his 6. 
lands in Dale, excepting, one houſe, or one acre in certain; or 
one houſe, excepting one chamber in certain; theſe and ſuch 
like exceptions are good (1). And if. one grant a manor, ex- b pve. 
cepting ↄne tenement (pareell of the manor), or excepting the 30, 67, 
ſervices of J. $, (whoj doth. hold of the manor), or excepting . 1. 
' one cloſe, or excepting one acre, ot excepting the advowſon Perk. fer. 
appendang, or excepting. the wpads, or excepting twenty acres 6% 
of wood, or excepting all the groſfe trees; | theſe are good en. 
ceptions. AW AED f 100 1.17 2 ON 
And if one grant a meſſuage and houſes thereunto belonging, 14h. 8. 1. 
excepting the barn, or excepting the dovehouſe; it ſeems this is 
a good exception, for they may paſs by the grant of a meſſuage 
Sc. And if one grant land, excepting the timber trees 4 co. 8. 63: 
thereupon, or excepting the trees thereupon ; or if a man ſell * 7 
a wood, excepting twenty of the beſt oaks, and ſhew which 
in certain; theſe are good exceptions... So if one have a manor «71 the ct 
wherein is a wood called the great wood, and he grant his: & Fulcter: 
manor, excepting all the woods and underwoods that grow in B. a 
the great wood and all the trees that grow elſewhere, this is a 
good exception. And if one grant a meſſuage and all the fo. 17,63. 
lands and tenements thereunto belonging, excepting one cottage; 
this is a good exception. * And if one grant a reverſton, except- 8Perk. Se, 
ing the rent; this is a good exception of the rent, and doth bier 157. 
keep. it from paſſing by the grant, So if a man have a rent- 
charge out of land, and he releaſe his right in the land, except 
the rent; ſo if the Lord releaſe to his. tenant ale dominio ſus, | 
Sc. theſe are good exceptions. And if one grant all his bv. 36:.. 
horſes, except his white horſe; this is a good exception of the 
white horſe. And if a man be ſeiſed of a manor, and leaſe it EL 6,45. 


* 


4 3 


i | 1 y 2 0 er k. 
by deed indented for life, exceptis & reſervatis quod bene liceat 643. © 
; do the leſſor ſuccidere, dare & vendere omnes groſſas arbores in 


ditto manerio creſcentes, &c. it ſeems this is a good exception of 

the trees (2). But if the exception be of another thing than 

the thing granted; * as if one grant a manor or land, except- 3 
ing 12d, or excepting. the tithes, or excepting one acre of fl „ 
ground which is no parcell of the manor or of the land before 67. 3%. 
granted; or if one grant the land deſcended to him of the 

part of his father, excepting the land deſcended to him of the 
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* P. 79. part * of his mother; theſe exceptions are void. Or if the 1Dir 97. 
| exception be ſuch as it is repugnant to the grant, and doth ut- . 

terly ſubvert it, and take away the fruit of it, as if one grant a fh. 153. 
manor or land to another, excepting the profits thereof; or . 
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make a feoffment of a cloſe of meadow or paſture, reſerving boa & 
or excepting the graſſe of it; or grant a manor, excepting the 
ſervices ; theſe are void exceptions. * So if one grant his houſe, m bier 59. 
chambers, cellars, and ſhops, excepting his ſhops ; it is faid ** 


ä 4. PE 
—ͤ— ** 


(1) See diſtinction between a ſaving and an exception, in T. Raym. 359. Plowd. 361. An exception out of an 


exception, or a ſaving out of a ſaving, is good enough, and makes the thing as if it had never been excepted. 
Leigh v. Shaw, Cro. Eliz. 372. | | 
N (2) If a man lets his manor, exceptis omnibus beſcis, the ſoil of the wood is excepted ; but it remains parcel 
[ of the reverſion of the manor, and ſhall paſs by a grant, or leaſe, of the manor, 5 Co. 11. Cro. Eliz. 521. 
1 | | this 
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this is no good exception. And by the like reaſon if one grant 
his meadow and paſture grounds, except his meadow grounds, 
this exception is not good, no more than if one grant two 


manors, or two acres, excepting one of them. And of this 
opinion was the Chief Juſtice in B. R. Hil. 3 Car. in the caſe 
of Haward and Fulcher. And yet if a man make a leaſe for 


years of a mill, excepting the profits thereof during the life of the 


leffor ; it is ſaid, this hath been adjudged a good exception. But 
I doubt of this caſe, for the exception of the profits of a thing 
is the exception of the thing itſelf. And a man cannot grant 
an eſtate and reſerve a part of the eſtate; as make a feoffment in 


fee, and reſerve a leaſe for life; or grant an advowſon, and reſerve. 
the preſentation for his life. Or if the exception be of an inſe- 


parable incident and a thing that cannot be granted by it ſelf and 


belonging; theſe exceptions are void. But exceptions of ſe- 
verable incidents are good. Or if the exception be of ſuch a 


thing as the grantor cannot have nor doth belong to him by 


law; as if a leſſee for years aſſign over all his term in the 


from another, as if a manor be granted, excepting the Court Baron, 
or land be granted, excepting the common appendant thereunto 


land, excepting the timber trees, earth, or clay; this exception is 


not good (1). But if leſſee for life make a leaſe for years, or 


leſſee for twenty one years make a leaſe for twenty years; or 


' tenant by the curteſie, or in dower, grant over their eſtate, ex- 


& Co. ſuper 
Lit 47. 


- "Plow, $4 


_ 1Perk. Sect, 
643. 641, 


Co, ſuper 
J.it, 6. & 
Co. 9. 150. 


Co. 10. 107. 
Plow. 132. 
Co. ſuper 
Lit. 47. 
Pei k. Sect, 
62 5. 


A— 


cepting the timber trees; theſe are good exceptions. And it 


a leſſee for life or years open a coal mine, and then aſſign over 


his eftate, excepting the mines or the profits thereof; theſe 


are void exceptions. Or if the exception be of a particular 
thing out of a particular thing, as if one grant white acre and 


black acre, excepting white acre, or grant twenty acres of land 


by particular names, excepting one acre of them ; theſe excep- 
tions are void. Or if the exception be ſet down uncertainly, 
as if one grant a houſe, excepting one chamber; or grant a 
manor, excepting one acre; but doth not ſet forth which 


void (2). i 

A Tenendum is a clauſe of the deed whereby the tenure was 
heretofore created. And this doth moſt commonly and pro- 
perly ſucceed the Habendum, and was made by this word Zenen- 
dum per ſervitium, Fc. But ſince the ſtatute of Q emptores 


terrarum * when the fee fimple doth paſs, the tenure is alwaies 


of the chief Lord, and is thus ſet forth, fenendum de capitalibus 

dominis, &c. And this clauſe at this day is for the moſt part 

omitted altogether (3). 
A reſervation is a clauſe of a deed whereby the feoffor, donor, 


leſſor, grantor, &c. doth reſerve ſome new thing to himſelf Reddengerm, Quid 


chamber, or which acre it ſhall be; theſe exceptions are 


8. Tinendum Quid, 
FP; 50. 


9. Reſervation or 


out of that which he granted before. And this doth, moſt _ 


commonly, and properly, ſucceed the Tenendum, and is made by 
one or more of theſe words, reddend, reſervand', folvend', faciend', 
inventiend”, or ſuch like. This doth differ from an exception, 
which is ever of part of the thing granted, and of a thing in 


e/ſe at the time; but this is of a thing newly created or reſerved 


out of a thing demiſed that was not in e before; ſo that this 
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(1) Thoſe things not being in his power, for they do not belong to him by law, 5 Cs. 12. b. 


(2) See further by what words an exception may be 
Com. Dig. 


Fait (E. 5). 


(3) Ante 51, note 1. 
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© alwaies reſerve that which was not before, or abridge the 
tenure of that which was before. CC 195 

10. What ſhall be In every good reſervation theſe things muſt alwaies concurr. joe. 13. 
ſaid a good reſer- '5, It muſt be by apt words. 2. It muſt be of ſome other 67% Ce. 
vation; and what thin . 


g iſſuing, or coming out of the thing granted, and not a 28. 


225 part of the thing itſelf, nor of ſome thing iſſuing out of 
another thing. 3. It maſt be of ſuch a thing whereunto the 
grantor may have reſort to diſtrain. ' 4. It muſt be made to one 

of the grantors, and not to a ſtranger to the deed. As for ex- 

8 amples. If a man grant land, yielding and paying money or pio. 233. 

ovenant. 


ſome ſuch like thing yearly; this is a good reſervation. But 
if the grantee covenant to pay ſuch a ſum of money, or to do 
ſuch a thing yearly; this is no good reſervation, but a covenant 
to pay a ſum of money in groſſe, and not as a rent (1). 
If a leaſe be made for years, rendering a rent to the leſſor or eco. 5. 17. 
his heirs, in the disjunctive; or rendering a rent to the leſſor, Ii. 
without ſaying [and his heirs, Cc. ]; or rendering a rent during 213. 99. 
the ſaid term, and doth not ſay to whom; or rendering 10/. 
to the leſſor, and 5/. to his heirs; all theſe reſervations are 
good. But if a leaſe be made, rendering rent to the heires of 
the leſſor; this reſervation is void hecauſe the rent is not re- 
ſerved to himſelf firſt. * If one grant land, yielding for rent, f co her 
money, corn, a horſe, ſpurrs, a roſe, or any ſuch like thing ; ; AN 
this is a good reſervation: but if the reſervation be of the 
_ graſs, or of the veſture of the land, or of a common, or other 
profit to be taken out of the land; theſe reſervations are voice. 
© If one grant a manor, meſſuage, land, meadow, or paſture, « co. wer 
or the veſture or herbage of land, meadow, or paſture, rendring 
a rent; this is a good reſervation. But if one grant tithes, rents, pe Ser. 
commons, advowſons, offices, a corody, mulcture of a mill, 26. 
a faire, market, priviledge, or liberty, reſerving a rent; this 
_ reſervation is void. And yet ſuch a reſervation in caſe of 


Prerogative. the King is good. And in caſe of a ſubject alſo, if a leaſe be 


made by deed in writing of any ſuch thing for a term of years, 
* P. 81. reſerving a rent; this may be good by way of contract to * pro- 
. duce an action of debt, though not as a rent to be diſtrained 
7 for. And thus by apt words, an apt rent out of manors, and 
ſuch like memorable things, or divers rents, may be reſerved 
upon one grant. As if one grant the manors of A. B. and C. co. 555. 
rendring for A. 20 6. for B. 205. and for C. 205. theſe are good CG. 
rents, and ſeveral. So if one grant the manors of A. B. and C. 747-164 
rendring 31. viz. for A. 20s. for B. 205. and for C. 205. this 
is a good reſervation; but in this caſe the rent is entire (2). 
Alſo one may reſerve one rent one year, and another rent ano- 
ther year; as 105. one year, and 20s. another year: or one may 
reſerve a rent to be paid every ſecond, or third year, and no rent 
the other years; or one may reſerve one kind of rent one year, 
and another kind of rent another year; and theſe reſervations 
are good. And theſe reſervations may be by fine, as well as co. tuper 
by deed ; or it may be in caſe where the leſſor hath a reverſion $6235 


i» : : H. 7. 9. 
of the land, or upon a partition to make an equality, without Res. 
any deed at all. But if it be upon an exchange to make an ti» 4; 


5 : . f Co, ſuper | 
equality, it is not good except it be by deed. * If two joynt- Li. 2:4. 


tenants joyn in the grant of their land by deed indented, and 55. #7 


Dier 222. - 


g A. 


3 


— 


(1) See accordingly Athowe v. Heming, 1 Roll. Rep. 80. 2 Bulſt. 281. S. C. 
(2) And if A. makes a leaſe of three manors, rendering 101. rent, (vz.) 5 Il. out of one, and 5 J. out of 
another; this will be a good leaſe and reſer vation, and the third ſhall be diſcharged. Moor 8 80. | 
| the 


Chap, 


g Adjudged 
Mich. 8 Car. 
in Bland's 
caſe. 


Hobart's 
Rep. 274. 
Oates X 
Fich. Co. 3. 


Co. ſuper 
Lit. 302. 

Perk, Sect. 
66. 


Dier 251. 
Co. 2. 35. 
& ſuper 


Lit. 49. 
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the rent is reſerved to one of them; this is a good reſervation, 
and ſhall go to him alone. But if it be by word, or by deed 
poll, that the leaſe is made, the rent ſhall go to them both. 
s And if a man poſſeſſed of a term, joyn his wife with him, 
.and they both aſſign over this term by indenture, rendring a 
rent to them two, and the ſurvivor of them, and ſhe doth not 
ſeal the deed ; in this caſe the reſervation as to the wife is void. 
And if the reſervation be of the rent to a ſtranger that is no 
party to the deed, and to him only, this reſervation is void. 
And therefore if the father and his ſon and heir apparent, by 
indenture, leaſe his land for years, to begin after the father's 
death, rendring rent to the ſon, it is void. 

A condition is a clauſe of reſtraint in a deed, or a Wale 10. Condition, 
| annexed and joyned to an eſtate, ſtaying and ſuſpending the ſame, Wis. | 
and making it incertain whether it ſhall take effect or no. 

A warranty is a clauſe or covenant made in a deed by the 11. Warranty, 
one party unto the other, whereby the feoffor, donor, or Vi. 
leſſor, doth, for him and his heirs, grant to warrant and ſe- 
cure land granted to the feoffee, Wes, or leſſee, and his heirs 
during the eſtate. 

A covenant is a clauſe of agreement antained in g dee 15: Covenant, 
whereby either party is bound to do, perform, or give ſome- Wi. 
thing to the other. And of all theſe ſee at large afterwards. 

In the conſtruction of deeds it muſt be conſidered, 1. How 15. _ OY 
a deed in the groſs ſhall be taken and enure. 2. How it ſhall v5 5 


of grant in groſs 
be taken and expounded 1 in the ſeveral parts and pieces of it. ſhall enure and be 


+ > 


And for the firſt, theſe rules are to be known; 1. If divers joyn © *reccandtaken, | 


in a deed, and ſome are able to make ſuch a deed, and -ſome' 

are not, this ſhall be * ſaid to be his deed alone that is able; ; as * Page 82. 
if divers joyn in the grant of a thing by deed, and one alone 

hath all the eſtate, and the reſt have nothing in the thing 

granted; it ſhall be ſaid to be his grant alone that hath the 

eſtate. And fo e converſo. If a deed be made to one that is 

incapable, and to others that are capable, in this caſe it ſhall 

enure only to him that is capable. 2. A deed that is intended 


and made to one purpoſe, may enure to another; for if it will 


not take effect that way it is intended, it may take effect another 
way. And therefore a deed made and intended for a releaſe, 
may amount to a grant of a reverſion, an atturnment, or 
a ſurrender, or @ converſo. And if a man have two ways 
to paſs lands by the common law, and he intendeth to paſs 
them one way, and they will not paſs that way ; in this caſe 
ut res valeat it may paſs the other way. As if a man 
be ſeiſed of two acres of land in fee, and letteth one of them 
for years, and after intending to paſs them both by feoffment, 
maketh a charter of feoffment, and maketh livery of the acre 
in poſſeſſion in the name of both the acres ; in this caſe the 
acre in poſſeſſion only doth paſs : but if the leſſee of the other 
acre atturn, then the reverſion of that acre will paſs alſo. But 
where a man may paſs lands by the common law, or by raiſing 
of a uſe, and ſettling it by the ſtatute, there in many caſes it is 
otherwite. As if the father make a charter of feoffment to 
his ſon, and a letter of atturney to make livery, and no li- 
very is made; in this caſe no uſe ſhall ariſe to the ſon. So if 
a man, in conſideration of marriage, make a feoffment with a 
letter of atturney to give hvery, and no livery is made; in this 
caſe no uſe will ariſe. And ſo it was held by Chief Juſtice 
Popham B. R. for the intention of the parties doth work much, 
in 
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*uſes will ariſe by the covenant (1). | 
enure to divers purpoſes, he to whom the deed is made, ſhall Bier 2. 
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in the raiſing and direction of uſes. And therefore it is ſaid, dier gs. 
that when a man doth intend to paſs land one way, it ſhall 


never paſs another way, contrary to his intent; as if one cove- 
' nant for good confidetations to levy a fine of land to the uſe 


of J. S. and his heirs, if no fine be levied, no uſe ſhalf ariſe 


upon the covenant. If one by the words, bargain and ſell, give 10 tis. 
and grant, make a feoffment of His Hoitſe för money, and in- See“ 
tending to paſs it by way of bargain and ſale and inrolment, the «. 
deed being made, Hefe being 4 Maſter of the Chancery in the 
houſe Whereof the feoffment is made, he doth acknowledge 
and deliver the deed before him in this caſe if the deed be not 
inrolled, the conveyance is void; and that delivery ſhall not 


amount to a livery of ſeifin. And yet when the intent is ap- Erprienta. 


parent to paſs it one way, or another, there it may be good 
either way; as where one doth make a feoffment in fee, with a 
letter of atturney to make livery ; and in the fame deed doth co- 


venant, in caſe livery of ſeiſin be not had to perfect the deed, to 


ſtand ſeiſed to the uſes of the feoffment; in this caſe, albeit 

no livery of ſeifin be made, or atturnment had, to perfe& the 
feoffment or grant, yet if it be in ſuch a caſe where there is a 

* conſideration ſufficient to raiſe the uſes by the covenant, the 
When a deed may co, fop-r 


Dier 251. 


ſhall have election which way to take it, and he may take it 


85 that way as ſhall be moſt for his advantage. As if a deed of 


grant be made by the words dedi & conceſi; this in law may 
amount to a grant, feoffment, gift, leaſe, releaſe, confirmation, 

or ſurrender; and it is in the choice of the grantee to plead or 

uſe it the one way or the other. So if a leaſe for years be made 00. 2. 36. 
to me of land for money, by the words demiſe, grant, bargain, 
and fell; I may take and uſe this by way of bargain and fale, 

or by way of demiſe, at my pleaſure. So if one have a rent pj. 109. 
out of land whereof J and my wife are jointly ſeiſed, and he 3? 
doth by his deed releaſe, give and grant this rent to me; in 


this caſe, I may uſe this as a releaſe to extinguiſh the rent, or 


as a grant of the rent, as it may make moſt for my advantage. 
Er fic de ſimilibus. But where any inconvenience may grow 


by ſuch an election, there the grantee ſhall not have an election, c\.:.35, 36. 


but it ſhall enure as it may; as, where a man may paſs land 

by the common law, or by raiſing of an uſe and ſettling it by 

the ſtatute, there ſometimes it is ſo. And therefore if in the 
ſame caſe before, a father make a charter of feoffment to his 

ſon, and a letter of atturney to make livery, and no livery is 
made; hereby no uſe will ariſe to the ſon, as it will in caſe 

of a covenant. And if a leaſe for years be made of a manor, 

by the words bargain, ſell, demiſe, and grant, and this is to 
begin at a day to come ; in this caſe it muſt paſs entirely as a 
demiſe at the common law, or entirely as a bargain and fale, 

and the leſſee hath not election to take or uſe it otherwiſe, or 

to uſe it for part one way, and for part another way. 4. It Finxcte's 
ſhall enure as much as may be according to the apparent intent *" 5* 
of the parties. And therefore it is, that if a feoffment be made 

of a manor with an advowſon appendant ; or a bargain and fale 

of land in poſſeſſion, and land in reverſion together, be made; 


and the feoffment is not well executed for want of livery 
* | | - 


# * 
* 
” "il 


Dyer 30, 302. 


— 


(1) See accordin 


on Uſes. 


gly Bac. Uſe of the law, 151. Gilb. Law of uſes 84. poſt. 165. and fully in the chapter 
4 ol 


Chap. 5. Ex POS! 7 ion of DEEDS. 


. - 


of ſeiſin or atturnment, or the deed of bargain and ſale 


is not inrolled ; in theſe caſes, albeit the advowſon may paſs 
without livery or atturnment, and the reverſion without inrol- 
ment, yet becauſe the intent doth appear to be that all ſhall 
paſs together, therefore neither the advowſon, nor the rever- 


Plow. 140. ſion, will paſs by this deed. 5. When a deed is made, it ſhall 
59 Co. ſoper enure as it may, and ſo as it may have and take the moſt and 


Lit, 302. 


beſt effect that may be according to reaſon ; as if tenant for life, 
or years, and he in remainder or reverſion in fee, join in a 


feoffment by deed ; this ſhall enure in the firſt caſe as the leaſe 
of the tenant for life, and the confirmation of him in the 
remainder or reverſion, and in the laſt caſe as the feoffment 
of him in the reverſion, Cc. and the ſurrender of the leſſee for 


years to the feoffee ; and no forfeiture of the eſtate in the leſſee 
for life. But if in this * caſe the feoffment be by word, it 


ſeems it ſhall: enure firſt as a ſurrender of the eſtate of the te- 


nant for life, and then the feoffment of him in reverſion, ut res 


vualeat. And if A. be tenant for life, the remainder to B. for 


Co. 5. 15. 


Co. ſuper 


Lit. 147. 


Co. ſvper 
Lit. „„ 


life, the remainder to D. in taile, the remainder to the right 
heirs of B. and A. and B. join in a feoffment by deed, in 


this caſe, this is the feoffment of A. and confirmation of B. but 
a forfeiture of both their eſtates, whereof the tenant in taile 
may take preſent advantage (1). If tenant for life grant a rent 


charge to him in reverſion in fee, and he by his deed doth 
grant this rent over to another and his heirs; this is a good 
grant and confirmation alſo, to make the rent paſs to the 
ſecond grantee in fee ſimple. So if a diſſeiſor make a leaſe for 
life, the remainder to the diſſeiſee, and the diſſeiſee doth grant the 
remainder over; this is a good grant and confirmation alſo. If 


A. do bargain and fell his land to B. by indenture, and before 


inrolment they do both grant a rent charge to C. by deed, 


and after the indenture is inrolled; in this caſe, after the inrol- 


ment this ſhall be ſaid to be the grant of B. and the confirma- 
tion of A. and if the deed be not inrolled, it ſhall be ſaid to be 
the grant of A. and confirmation of B, If one makes a char- 


ter of feoffment of one acre of land to A. and his heirs, and 


another deed of the ſame acre to A. and the heirs of his body, 


and deliver ſeiſin according to the form and effect of both deeds; 


Co. ſuper 
Lit. 45. 


Perk. Sect. 
30. 


it ſeems this ſhall enure by moieties, vi. he ſhall have an 


_ eſtate taile in the one moiety with the fee ſimple expectant, and 
and a fee ſimple in the other moiety. If two ſeverall tenants 


of ſeverall lands join in a leaſe for years by deed indented ; theſe 
be ſeverall leaſes, and feverall confirmations from each of them 
from whom no intereſt paſſeth, and doth not work by way of eſ- 


toppell. If B. tenant for life of C. and he in remainder, or rever- 


ſion in fee of the ſame land, join in a leaſe for life, or years, by 
deed indented ; this ſhall enure during the life of C. as the leaſe 
of B. and the confirmation of him in reverſion, or remainder, and 
after the death of C. as the leaſe of him in reverſion, or remainder, 
and the confirmation of B. without any eſtoppell. If tenant in 
taile, and he in reverſion, grant a rent charge in fee, it ſhall be 
taken to be the grant of the tenant in taile, and the confirma- 
tion of him in reverſion ; but when the tenant in taile dieth 
without iſſue, it ſhall be taken to be the ſole grant of him in 
reverſion. If two jointenants be in, fee of an acre of land, and 
they leaſe it to a ſtranger for life, and the leſſee grant his eſtate 
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(1) See accordingly. Co. Lit. 251. b.— 
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* P. 85. to the tenant by way of extinguiſhment,: * and for the other 


to one of the leſſors; in this caſe it ſeems it ſhall enure for a 
moiety by way of grant, and for the other moiety by way of 
dd V ui 
If there be Lord and tenant, and the Lord grant his ſeigniory Perk. Sect. 
8 .. | . 81. Dier. 

to his tenant, and to a ſtranger ; this ſhall: enure for a moiety. 140. 


moiety-to the ſtranger by way of grant. If tenant for life of ye. 
the grant of a woman ſole, grant his eſtate to the huſband of 
the wife, this ſhall enure for the whole by way of grant. 

If a leaſe be made for life, the remainder for life to a ſtran- 

ger, and the leſſee grant his eſtate to his leſſor, this ſhall enure 

by way of grant. If there be Lord and two joynt-tenants in 

fee, and the lord grant his ſeigniory to one of his tenants in fee; 
it ſeems this ſhall take effect for the whole by way of extin- 
guiſhment. If there be leſſee for life, and the reverſion deſcend 
to two coparceners, and one of them take a huſband, and the 
leſſee grant his eſtate to the huſband and wife; this ſhall enure 
by way of grant for the whole. If the diſſeiſſee, and the heir of o, e. 
the diſſeiſſor (being in by deſcent,) make a feoffment by one 238 ; 
deed, and livery of ſeiſin thereupon; this is the feoffment of 147 148. 8 
the heir only and the confirmation of the diſſeiſſee (1). 6. If? 
one have divers eſtates in land, and he make any charge or 
grant upon or out of it; this ſhall iſſue out of all his eſtates. 
And if one have a poſſeſſion and an ancient right; and grant a 


* 


rent charge out of the land, or make a leaſe of the land; Perk. Sect. 
this ſhall iſſue out of both the eſtates, and it ſhall enure from? 
him having ſeveral eſtates, as it ſhall enure from ſeveral perſons 
having the ſame eſtates. Quando duo jura concurrant in una 
perſona, æquum eſt ac fi efſent in diverſis. 7. If one that hath a 
rent charge out of a manor, by grant reciting his grant, grant 
the ſame rent to a leſſee for life of the manor out of which the 
rent doth iſſue, to have and perceive to him and his heirs, and 
ſurrender to him the deed ; this ſhall not enure to extinguiſh 
the rent, but by way of grant, of which the heir of the leſſee 
for life may take advantage, if he do not by granting away the | 
rent, purchaſing the reverſion of the manor, or making a feoff-. Co. ber 
ment of the manor, and thereby committing a forfeiture, or © 
by ſome ſuch like means prejudice himſelf ; for by theſe means 
the rent will be extinct and determined. If a diſſeiſor grant a 
rent to the diſſeiſee, and he by his deed doth grant it over to 
another; or the diſſeiſor make a leaſe for life, or gift in tail, the 
remainder to the diſſeiſee, and the diſſeiſee doth grant over this gell. Sect. 
. b . . 99. | 
remainder, and the tenant atturn ; theſe grants of the diſſeiſee 
ſhall be taken for a grant and a confirmation alſo, ze res pereat. 
If there be Lord and tenant of white acre and two other acres, 
and the Lord grant by deed to his tenant that he will not | 
diſtrain his tenant in white acre for his ſervice ; this grant ſhall Mb. 37 « 
not enure to determine the ſeigniory in any part, but as a co- B. K Cane 
venant, ſo that if he do diſtrain in white acre, the tenant may 
have an action of covenant. If a man have a wood of 200 
acres, and he grant it to another for life or years, and that he 
ſhall cut therein four or five acres every year; in this caſe, albeit 
the wood be granted and the grant ſhall enure to paſs it, yet 
* P. 86. the grantee can * cut no more but four or five acres by the year ; 


gy ae 


(1) What is deemed a diſſeiſin, ſee Co. Lit. 153. 181. F. N. B. 177. The conſequences of actual diſſeiſin, 
conſidered as ſuch, continue law to this day: the diſſeiſee cannot diſpoſe, or deviſe ; the deſcent takes away his 
entry. per Ld. Mansfield in 1 Burr, 112. 


4 And 
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And yet the grantot, as this caſe i is, cannot himſelf cut any of 

the wood during the time; as in caſe where a man doth grant 
to another, that he ſhall cut every year four or five acres in ſuch 

a wood: for in this caſe the grantor may notwithſtanding cut 

as much as he will. And here note, that in all the caſes be- 

fore, according to the conſtruction that the law makes of the 

deed, ſo muſt the party, that is to uſe it, ſet it forth and plead 

it; as when it ſhall enure as a leaſe, then it muſt be pleaded as a 

leaſe, Cc. See more in releaſe, numb. 9. al numb. 7. 

confirmation, numb. | 

In the 8 iy, A of deeds it muſt be . that there 14. How a deed of 

are ſome general rules that are appliable to all the parts of all Rang ad be con- 
kinds of deeds, and ſome that are appliable only to ſome 

kind of deeds, and to ſome part of the deed only. In the branches thereof. 
conſtruction therefore of all parts of all kinds of deeds, theſe | 


rules are univerſally obſerved : 


co. faper 1. That the conſtruction be favourable, and as near to | the 
8 minds and apparent intents of the parties, as poſſible it ma 
3 be, and law will permit: for Benigne ſunt faciende interpreta- 
' tones cbartarum propter Jomplicitatem laicorum. Et verba inten- 
Lioni non e contra debent inſervire. As, if there be Lord and te- 
nant, and the tenant grant the tenements to one man for term 
of his life, the remainder to another i in fee, and the Lord grant 
the ſervices to the tenant for life in fee; in this caſe, howbeit 
a grant may enure by way of releaſe, and a releaſe to the tenant 
for life ſhall enure to him in remainder, and is an extinguiſh- 
ment, yet, becauſe this is contrary to the intent, it ſhall be 
taken for a ſuſpenſion only of the ſervices during the life of 
the tenant for life, and the ſervices ſhall go afterwards to his 
2 heir. But if the intent of the parties be apparently againſt 
Lic, cap, 1. law, then the conſtruction ſhall not apply the deed to their in- 
Hh tent: as if one give land to another and his heirs for twent 
years; in this caſe the executor, and not the heir, ſhall have this 
land after the death of him to whom it is given. So if one by 
deed intending to give land to another and his heirs, give the 
land to him, to have and to hold to him, or to him and his 
aſſigns, for ever, without theſe words [and his heirs] this is 
but an eſtate for life at the moſt, 


Plow, 361 2. That the conſtruction be reaſonable and according to an 
Pier 15. indifferent and equal underſtanding: and therefore if I grant to 
: 3 another, common in all my manor, this ſhall be expounded to 
Bro.Don.4. extend to commonable places only, and not in my gardens, 
40 E. 3. 1). orchards, Sc. And if I grant to one eſtovers out of m. 
manor, he may not by this cut down my fruit trees. And if 
one grant me (a Barriſter) a fee pro conſilio; this ſhall be taken 
for counſel in law only. And fo in caſe of a phyſician. And 55 
if one grant to me to dig in all his * lands for tinne; I may + p. 87. 
not by this grant dig under his houſe. And if one grant 
me common for all my beaſts ; this ſhall be taken for all my 
commonable beaſts, and not for goats, and the like. And if 
one grant me all his trees in his manor; by this I ſhall not 
have his apple trees (1). And if one leaſe to me his houſe and 
land, to the end that I may make profit thereof in the beſt 


manner; by this grant I may not proſtrate the houſe or make 
waſte. 


2 


I) 


General rules, 


— 


(1) See accordingly Hob. 304. 
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84 FOE ExrOSTLTION of DE E D 8. Chap. 5. 


3. That too much regard be not had to the native and pro- Ps. 18. 
per definition, fignifications, and acceptance of words, and vie 48. 
ſentences, to pervert the ſimple intentions of the parties: for IS = 
a manor may paſs by the name of a meſſuage, or a knights fee, 746. 217, 
if it be uſed ſo to be called: & fc ? converſo, a meſſuage by 10. 1.4. 
the name of a manor: a remainder may be granted by the 
name of a reverter ; a reverſion by the name of a remainder : 
for the law is not nice in grants, and therefore it doth often- 
times tranſpoſe words contrary to their order, to bring them to 
the intention of the parties (1): and it is a rule of law, Mala 
grammatica non vitiat chartum, neither falſe Latine, nor falſe 
Engliſh, will make a deed void when the intent of the par- 
ties doth plainly appear. It is therefore held that two nega- 
tives do not make an affirmative, when ' the apparent intent 1s 
_ contrary. And it is another rule of law, falſa orthographia non 
vitiat conceſſionem. go is 5 Fs 
4. That the conſtruction be made upon the entire deed, and 1% 260. 
that one part of it doth help to expound another, and that 
every word (if it may be) may take effect and none be rejected, 
.and that all the parts do agree together and there be no diſ- 
cordance therein, Ex antecedentibus & conſequentibus eft optima 
inter pretatio: for Turpis eft pars que cum ſuo toto non convenit. 
Maledifia expofitio que corrumpit textum, If a man make a 
feoffment of all his land in D. with common in omnibus terris 
Furs ; this common ſhall be intended in the lands granted in D. 
only, and not elſewhere ; for it muſt be underſtood ſecundum 
ſubjeftam materiam. | Ce hs Fa an ee, e 
5. That the conſtruction be ſuch as the whole deed and ric. Sect. 
every part of it may take effect, and as much effect as may be 53: 
to that purpoſe for which it is made (2); ſo as when the deed 5 _ 
cannot take effect according to the letter, it be conſtrued. ſo as it 154. . 
may take ſome effect or other: Verba debent intelligi cum effeftu. 
Et benigne faciende ſunt interpretationes, ut res magis valeat quam 
pereat. And therefore if an annuity. be granted pro conſilio im- 
pendendo, or a feoffment made ad erudiendum filum, or ad ſol- 
vendum 10s. theſe ſhall be conſtrued conditionall grants without 
any words of condition; for otherwiſe the party will be with- 
out remedy. 8 F e 
6. That all the words of the deed in conſtruction be taken co. per 
moſt ſtrongly againſt him that doth ſpeak them, and moſt in pan 
. advantage of the other party: Verba Chartarum fortius accipiun- the Law 6. 
TE, tur contra proferentem: & qualibet conceſſio for tiſſime contra dona- 
* P. 88. FTorem interpretanda eſt (3). * And therefore if one ſeiſed of land 
in fee grant it to another, and ſay not for what time, this ſhall 
be taken an eſtate for life. But this is to be underſtood with 
this limitation, that no wrong be thereby done, for it is a 
maxim in law, quod legis conſtructio, non facit injuriam. And 
therefore if tenant for life grant the land he doth hold for life, 
to another, and doth not ſay for what time; this ſhall be taken 
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(1) * For the words are not the principal things in a deed, but the intent and deſign of the grantor.” 
And the words are to be conſtrued in a manner wok agreeable to the meaning of the grantor ;z and words which 


are merely inſenſible, are to be rejected. 3 Att. 136. per Ld, Ch. J. Willes, who there lays down ſome gene- 
ral rules for the conſtruction of deeds. 


(2) This is a rule both in law and equity, per Ld. Cr. Parker, 1 Pr. Mut. 457. | 

(3) This rule muſt be underſtood with a reſtriction; for a diſtin ion ſhould be made between an indenture, 
and a deed poll : the latter is executed by the grantor alone, and the words are his only, and ſhall therefore 
be taken moſt ſtrongly againſt him; but in an indenture executed by both parties, they are to be conſidered as 


the words of them both. Plow. 134. this rule from its ſtrictneſs, and rigor, is the laſt to be reſorted to y ns 
is never to be relied on, but where all other rules of expoſition fail, Bac. Elem. reg. 3. 
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Chap. 5. ExerosiTion T DEEDS 88 
an eſtate for his own life, and not the life of the grantee, for 
then it would be a forfeiture. So if one be ſeiſed of ſome lands 
in fee, and poſſeſſed of other lands for years, all in one parith, 
and he grant all his lands in that pariſh (without naming them) 
in fee ſimple, or for life; by this grant ſhall paſs no more but 
the lands he hath in fee ſimple. So if a man have a houſe, 
wherewith there hath been copy hold land, and other land, 
uſually occupied; and he let this houſe and all his land there? 
co. uber Unto belonging; in this caſe, and by this demiſe, the copy 


II. 112. hold land doth not paſs ; for in both theſe caſes then there 


would be a forfeiture, But otherwiſe by theſe words all the 
land in both caſes would paſs, C 

F. That if there be two clauſes or parts of the deed repug- 

nant the one to the other, the firſt part ſhall be received, and 

123 2 the latter rejected, except there be ſome ſpeciall reaſon to the 


' Ely's caſe, contrary; and therefore herein a deed doth differ from a will, 


for if there be two repugnant clauſes in a will, the firſt ſhall 

be rejected, and the latter received (1). att obank 

8. That that which is generally ſpoken, be generally under- 

| ſtood; unleſs it be qualified by ſome ſpeciall ſubſequent words, 

Co, fer AS it may be: for if one be ſeiſed of a manor wherein there is 
ir 4. a park, and he grant the manor with the cuſtody of the park; 
by this the park will not paſs. | RE Ld 
9. That if the words may have a double intendment, and 

the one ſtandeth with law, and the other is againſt law, that it 

be taken in that ſenſe which is agreeable to law : and there- 


fore if tenant in tail make a leaſe of land to B. for term of 


9 2.4. 4. life, and do not mention for whoſe life it ſhall be; this ſhall 


be taken for the life of the leſſor, and not for the life of the leſſee, 
as it ſhall be if ſuch a leaſe be made by tenant in fee ſimple. 
10. That things doubtfully ſet down, be applied to him to 
whom they do properly belong: as if J. S. make a feoffment 
to one of his own name, and there is a covenant in the deed 
eo 9.43.1", that I. S. ſhall deliver the deeds, this ſhall be taken of J. S. 
0 the feoffor, and not J. S. the feoffee. FF ; 
11. That ſuch a conſtruction be made of abbreviations, as 


Fi. Grant, the deed may not loſe its force: as if one grant rot ii Maner' 
41 Plo. 317. 


> S5 4. in. de D. & G. if it be but one manor, the words ſhall be taken * P. 89. 


alto. for lotum illud manerium; if two manors, then it ſhall be taken for f, e <xpolicion of 


g 2 the ſeverall parts of 
110. tota illa maneria. And here note that moſt of all theſe rules run the deeds of grant. 
through all the caſes of expoſition hereafter following (2). HH OW 34 arty 


, . | and fentences theres 
* Touching things granted, theſe rules are firſt to be known. in call be taken, 


1. When any thing is granted, all the means to attain it, and . In the premiſſes, 
all the fruits and effects of it, are granted alſo, and ſhall paſs and what doth paſs 


p F i „by the grant of a 
mclufive, together with the thing, by the grant of the thing 8 


. — 1 


(1) Which is owing to the different natures of the two inſtruments; for the firſt deed, and the laſt will, are 
moſt available in law, Hard. 94. 1 Vern. 30. but different opinions having been formed of the operation of 
repugnant clauſes in a will, thoſe opinions are conſidered, and the authorities relating to them collected, by 
the Editor of the 13th. edition of Co. Lit. in note T. 112. b. and in the margin of the falt edition of Plow. 541. 
Fas 3 how deeds are to be expounded, where there appears to be a repugnancy in the words of them, in Bac. 

r. Grants (I). 

(2) F aber as to rules for the conſtruction of deeds, and wills, ſee Plow. 160. Lilly's Prac. Conv. 152. 
Finch's Law, 58. The rules of property, rules of evidence, and rules of interpretation, are, or ought to be, 


in Courts both of Law and Equity, exactly the ſame ; both ought to adopt the beſt, or muſt ceaſe to be Courts 


of Juſtice, 3 Bl. Com. 434.—A Court of Equity is as much bound by pefitive rules and general maxims concern- 
ing property, as a Court of Law is, per Ld. Mansfield in 2 Burr. 1108; where the rules of conſtruction 
are fully diſcuſſed. — The conſtruction does not vary with the court, It is the different ſubject matter of 
the limitation, which occaſions the alteration in the conſtruction of it, and will occaſion the ſame difference of 
conſtruction even in the very fame court. See Fearne. on Cont, Remainders zd edit. 93. In the conſtruction of 
ancient grants and deeds, there is no better way of conſtruing them, than by uſage, and contemporanea expoſitta is 


the beſt way to go by, per Ld. Hardwick, 3 Ath. 577. a 
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itſelf, without the words cum pertinentiis, or any ſuch like 

words. Cuicungue aliguid conceditur, concedifur etiam & id fine 

quo res ipſa non efſe potuit. As by the grant of conuſance 

of pleas, is granted the ordinary proceſſe to bring cauſes to 

judgment. By the grant of a 3 is granted a way to it (1). 

By the grant of trees is ganted withall power to cut them down 

and take them away (2). By the grant of mines, is granted 

power to digg them: and by the grant of fiſh in a man's pond, is 

granted power to come upon the banks and fiſh-for them (3). 

2. The incident, acceſſary, appendant, and regardant, ſhall Ce. rer 

in moſt caſes paſs by the grant of the principall, without the Lic. Ses. 
words cum pertinentiit, but not e converſo ; for the principall &.; 3654, 
| doth not paſs by the grant of the ineident, Sc. Acceſſorium g. 7: +: 


not ducit, ſed ſeguitur, ſuum principale. And therefore by the 86. 144. 
grant of a reverſion without naming the rent, a reverſion KK. 
after an eſtate tail, for life, or years, and the rent reſerved L. os | 
upon the eſtate, will paſs, ſo as the tenant atturn to the grant: 
but by the grant of the rent the reverſion will not paſs. So by 
the grant of a manor, the Court Baron thereunto belonging 
will paſs; by the grant of a houſe, or ground, the ways 
thereunto belonging do paſs; by the grant of arable land, the 
common appendant thereunto will paſs ; by the grant of mills, 
the waters, flood gates, and the like that are of neceſſary uſe 
to the mills do paſs ; by the grant of a houſe, the eſtovers ap- 
pendant thereunto will paſs; by the grant of a manor, the 
- advowſons appendant, and villaines regardant thereunto, paſs ; 
by the grant of a faire, the Court of Piepowders will paſs; by 
the grant of homage, or rent, the fealty will paſs; and by the 
grant of eſcuage, homage and fealty will paſs. But divers 
things that by continuall enjoyment with other things are only 
appendant to others, as warrens, leetes, waifes, eſtraies, and 
the like, theſe will not paſs by the grant of thoſe other things ; 
and therefore-if one have a warren in his land, and grant the 
land, by this the warren doth not paſs. And yet if in theſe 
caſes, he grant the land cum pertinentiis, or with all the profits, 
priviledges, &c. thereunto belonging; by this grant perhaps 
theſe things may paſs. And here know, that a reverſion may be 
parcell of, or appendant to, a thing in poſſeſſion, and paſs by : f. 6. r. 
the grant of it; but a poſſeſſion cannot be parcell of, or appen- ©. , 47. 
dant to, a thing in reverſion. And therefore if one make a leaſe 13. Bro. 
for life of a manor, excepting twenty acres of it, and after 751 oy 
grant the reverſion of the manor; by this grant the twenty *: 
acres will not paſs, So if one be diſſeiſed of an acre, parcell 
| of a manor, or of common appendant to the manor, and before 
* P. go. an entry or recontinuance of * the acre, or common, he grant 
8 the manor to a ſtranger; by this the acre of land, or common, 
will not paſs: but otherwiſe it is in caſe where a leaſe for 
years only is made of, a parcell of the manor. And if a leaſe be 
made for life, of twenty acres, parcell of a manor, and after the 
manor itſelf is granted; by this the reverſion of the twenty 
acres is granted and will paſs alſo. | 


F — 


— 1 


(1) By operation of law; as if a man grants a piece of ground in the middle of his, he at the ſame time im- 
pliedly grants a way to come at it, and the grantee may croſs his land for that purpoſe without treſpaſs; and if 
the grantee is obſtructed, he has a remedy by action of aſſize of nuiſance, or on the caſe, F. N. B. 183. 

(2) And you may come with carts over my land to carry them away. 11 Co. 52. a. | | 
(3) And he may juſtify doing fo; but he cannot juſtify the digging a trench to let the water out to take the 
fiſh, for he may take them by nets, and other devices; but if there were no other means to take them, he 
might dig a trench, Finch's Law 63. | 

And 
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And if a man make a feoffment in fee of an acre of land 
parcell of a manor, and after repurchaſe it, and then grant the 
manor; this acre will not paſs by this grant; for it is not uni- 
ted by the new purchaſe. But it is other wiſe of trees; for if a 
man make a leaſe for life of a manor, or other land, excepting 
the trees, and after grant the reverſion of the manor, or land, 
to another; hereby the trees do paſs. And if a man make a 
feoffment in fee of a manor, excepting the trees; and after, the 
feoffee buy the trees, in this caſe the trees are united again, ſo 
that if the feoffee ſell the manor, the trees ſhall paſs with it, 
If I leaſe an acre of land to which an advowſon is appendant, 
for term of life, reſerving the advowſon, and after do grant 
the reverſion of that acre with the appurtenances ; hereby the 
advowſon doth not paſs (1). But if I grant the advowſon for 
term of life, reſerving the acre, and after grant the acre, with 
the advowſon, cum pertinentiis; by this the advowſon doth 
paſs. If land be appendant to an office, there by grant of the 
office with the appurtenances, the land will paſs without live- 
ry of ſeiſin. And if an office be appendant to land, there b 
14 K. 8. 5j. the grant of the one, the other will paſs. 3. That which is 
Co. 11. 50. . R 8 
n parcell or of the eſſence of a thing, albeit at the time of the 
grant it be actually ſevered from it, doth paſs, by the grant of the 
thing itſelf. And therefore by the grant of a mill, the milſtone 
doth paſs, albeit at the time of the grant it be actually ſevered 
from the mill. So by the grant of a houſe, the doors, win- 
dows, locks, and keys, do paſs as parcell of it, albeit at the 
1498. 5. 1. time of the grant they be actually ſevered from the houſe. 4. 
Li. By the-grant of the land, or ground itſelf, all that is ſupra, as 
| houſes, trees, and the like is granted; for Cajus ef ſolum, ejus 
eft uſque ad cælum; allo all that is znfra, as mines, earth, clay, 
1 H. 7. 25. quarries, and the like (2). And by the grant of a houſe, the 
ground whereon it doth ſtand doth paſs. 5. When any matter 
of intereſt, or profit, is granted, the grant ſhall be taken large- 
ly: but when any matter of eaſe, or pleaſure only, is granted, 
Plow. 239. as a Walk, or the like, the grant ſhall be taken ſtrictly, 6. When 
19 . 6. 4. a man doth grant all his lands, or all his goods; by this grant 
doth paſs not only what he 1s ſole ſeiſed, or poſſeſſed of, but 
alſo what he is jointly ſeiſed, or poſſeſſed of, with another (3)- 
And ſo e converſo. If two men joyn together and grant all 
their lands, or all their goods; hereby do paſs not only all they 
have joyntly and together, but all thoſe they have ſole and apart. 
r. Some words in * deeds are large, and have a general extent; 4 P. 91. 
Li. Set. and ſome have a proper and particular application; the former 
4, 5+ ſort may contain the latter; as Dedi, or Concęſi, may amount to 
a grant, a feoffment, a gift, a leaſe, a releaſe, a confirmation, 
a ſurrender : and it is in the election of the party to whom the 
deed is made, to uſe it to which of theſe purpoſes he will. 
And hence it is, that if a Lord by the words of Dedi & conceſſi 
grant to his tenant that doth hold of him, his rent; or one 
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(1) When an advowſon ſhall be appendant, or in groſs, ſee in Com Dig. Advowſon (B). and further what 
ſhall be deemed to paſs as appendant, appurtenant, or incident, in Bac. Abr. Grants (I. 4). 

(2) Land being Nomen generaliſſimum; whereas by the name of a meſfuage, caſtle, or the like, nothing 
will paſs but what falls with the utmoſt propriety under the term made ule of. Co. Lit. 4. a. 

(3) Where a man grants all his goods and chattels, not only thoſe paſs wherein he is jointly poſſeſſed with 
another, as an obligation wherein he is joint obligee ; but thoſe alſo which he js poſſeſſed of in right of ano- 


ther, as a term of years, which he has in right of his wife, or goods which he has as executor, Roll. Abr. 
58. Graunts (X). 1 Leon. 263. 
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The terms, whereby 
things are granted, 
expounded, 


ExPYOSGIT ION F DEEDS. Chap. 5. 


that hath a rent charge out of land, doth grant it to the tenant 


of the land; in theſe cafes the rent is extinguiſhed, albeit it 


be by way of grant. But a releaſe, ſurrender, confirmation, 
Sc. cannot amount to a grant, &c. nor a ſurrender to a confir- 
mation or a releaſe, Sc. becauſe theſe be proper and peculiar 
manner of conveyagces, and are deſtinated to a ſpecial end. 
Amongſt words whereby things do paſs, ſome are collective, 


compound, or general, comprehending many things, as here- 


ditaments, lands, tenements, honors, ifles, villages, and the 
like, including lands of ſeveral forts and qualities. And ſome 


words are ſimple or particular, as meadow, paſture, wood, moor, 


Hereditament. 


and the like. Te 
The word [hereditament] is of as large extent as any word, 
for whatſoever may be inherited, be it corporeal or incorporeal, 


real, perſonal, or mixt, is an hereditament. By the grant there- 


Tenement, 


fore of all hereditaments, do paſs honors, iſles, caſtles, ſeigni- 
ories, manors (1), meſſuages, lands, meadows, paſtures, woods, 


Co. ſuper 
Lit, 57 6. 
Co. 4. 88. 


Co. ſuper 
Lit. 6. 16. 
Per k. Sect, 
114, 115. 
11 Hl. 6.22, 


moors, mariſhes, furſes, heaths, reverſions, commons, rents, 


vicarages, advowſons in groſs, and the like things, which the 
rantor hath in fee ſimple at the time of the grant, whether 
he hath it by purchaſe or deſcent (2). And the word [tene- 


ment! is of large extent alſo, and it ſeems doth comprehend as 


much as the former. And therefore by the grant of all tene- 


Land, 


ments, will paſs, as much, as by the grant of all heredita- 


ments (3). 


The word [land] ſtrictly doth fignifie nothing but arable 
land ; but in a larger ſenſe it doth comprehend any ground, ſoil 
or earth whatſoever. And therefore by the grant of all lands, 
do paſs arable lands, meadows, paſtures, woods, moors, 
waters, mariſhes, 'furſes, heath, and ſuch like, and the caſtles, 


Bro, Grant, 
143. Co. ſu- 
per Lit. 6. 
Perk. Lect, 
114. 


Co. ſuper 
Lit, 4. Co. 4. 
891. Perk. 
Sect. 114. 


houſes, and buildings thereupon; but not rents, advowſons, 


and ſuch like things. Alſo by grant of any land in poſſeſſion, 


the reverſion thereof will paſs. And yet by the grant of a re- 


| Note. | 


is had of the eſtate of the grantor : for if a man be ſeiſed of 


ſome lands in fee, and have other lands for life, or years, only, 
and all theſe are lying within one pariſh, and he grant all his 


Forfeiture, 


. 


lands, tenements, or hereditaments in this pariſh, to another 
in fee ſimple, fee tail, or for life, “ and give livery of ſeiſin in 
the lands whereof he is ſeiſed in fee, in the name of all the 


reſt; by this doth paſs no more but his lands whereof he is 
ſeiſed in fee; for otherwiſe it would be a forfeiture for thoſe 


lands. But if the livery of ſeiſin be made in any part of the 
lands he hath for life or years, then that part wherein the livery 
is made will paſs, and no more. And if the conveyance be 
by bargain and fale, and deed inrolled, then the lands whereof 
he is ſeiſed in fee ſimple, and for life, ſhall paſs, and not the 
land he hath for a term of years. And yet if in this caſe the 


Co, 11. 47. 
50. 10. 107. 


9 H. 7. 25. 
Bro. Grant. 
87. 11 l. 6. 


22. 


— 
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(1) There is no queſtion but a manor may paſs by the word hereditament, per Ld. Hardwicie, in Norris 


and Le. Neve. 
(2) Therefore 


from his anceſtor, 


3 Atk. 82. | 


an heir loom, tho' neither land nor tenement, but a mere movable, yet being inheritable, 1s 
eomprized under the general word hereditament ; and a condition, the benefit of which may deſcend to 2 man 


is alſo an hereditament. 3 Co. 2. 


(3) This deſcription of the word tenement does not agree with, Ld. Coke in 1 Inſt. 6. a, where he ſeys 
tenement is a large word to pals land, &c, but hereditament is the largeſt, 


3 


gran . 
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grant be for years, then all the lands will paſs, for then there 

will be no forfeiture in the caſe. Howbeit it is ſaid in Bro. Forfeiture. 
done 41. pro lege. That if a man give or grant all his lands 
and tenements in B. by this, leaſes for years do not paſs, and 

that theſe words do intend franktenements at the leaſt (1). 

Theſe words | Honor, Jie, and Commote] are compound words Honor, Iſle. 
and of large extent. And therefore, by the grant of them, may Commote. Caſtle, 
paſs one or more ſeigniories, manors, and divers other lands. I 

Alſo a caſtle may contain one or more manors. And therefore 
by the grant of a caſtle, may paſs one or more manors. And ſo 
_ ſometimes e converſo a caſtle may paſs by the grant of a manor. 
But by a caſtle moſt commonly is ſignified no more but the 
Plow, 169. Houſe or building, and the parcel of ground incloſed wherein it 
e e 1; 3s NT Es 8 
Lo. re This word [village or town] is of large extent alſo. And by Town or village, 


Co. ſuper 
Lit. 5. 


1 Lit. 5 · Plo. 


1058. the grant of it, a manor, land, meadow, and paſture, and di- 


vers ſuch like things may paſs. 5 E 
Co. ſuper 


Co: oper, This word [manor] is a word of large extent, and may com- Manor, 
Perk. ſect. prehend many things. And therefore by the grant of a manor, 

10. O0. © « g . . © 

11. Plow. Without the words of cum pertinentiis, do paſs demeſnes, rents, 


233. 1 Hl. and ſervices, lands, meadows, paſtures, woods, commons, ad- 
. 1 vowſons appendant, villains regardant, courts baron, and per- 
Der zo. Quilſites thereof, that are in truth at the time of the grant parcel 
a Bin, of the manor. * But nothing that in truth is not parcel of the 
cal, M. 9. manor, albeit it be ſo reputed, will paſs by the grant of the 
manor; and therefore if one have a manor, and after purchaſe 
the lawday (3), or a warren to it, and then he grant away the 
manor, hereby the lawday, or the warren, will not paſs. And 
yet if by union time out of mind, they have gotten a reputa- 
tion of appendancy, perhaps by the grant of the manor cum per- 
232  tanentius theſe things may paſs, * By the grant of a manor, 
45219 5 alſo divers towns may paſs. An honor alſo may paſs by this 
name. And ſo alſo may a caſtle, or a hundred. And one 
manor alſo, that is parcel of another manor, may paſs by the 
grant of that manor, whereof it is parcel. | 
Co. ſuper The word [knights-fee] is a compound word alſo, and may 
163. comprehend many things. And therefore by the grant of this 
may paſs land, meadow, and paſture, as parcel of it. And 
ſometimes * by this, doth paſs ſo much land as to make a knights 
fee. And ſome ſay it doth contain eight hides of land (4). 
And it ſeems alſo that a manor may paſs by this name, if it be 
uſually called ſo. 


Co, ſuper The word [grange] is a compound word alſo, and by the G,avge. 


| Plow: 167. grant of a grange, will paſs a houſe, or edifice, not only where 


. . 


(1) 4. poſſeſſed of lands for a term of 999 years, did for valuable conſideration, by leaſe and releaſe, grant, 
bargain, ſell and demiſe, to truſtees and their heirs, to the uſe of himſelf and his wife for their lives, and the life of the 
furviver of them, remainder to the heirs of the wife, and covenanted that he was ſeiſed in fee, the wife died with- 
out iſſue, having made a writing in the nature of a will, and deviſed the premiſes to B. and his heirs. Ld. 
Chancellor was of opinion, that though the ſettlement could not operate as a leaſe and releaſe, yct A. being in 
poſſeſſion, and the word . granted” being in the releaſe, it took effect as @ grant or aſſignment of his whole intere/t 
at common law : and tho' it would not go to the heirs of the wife, yet it ſhould go fe her adminiſtrator it being 
clearly the huſband's intention to diveſt himſelf of all his interęſt in the eſtate. Marſhal v. Frank. Gill, Ag. 
Rep. 143. Prec. in Chan. 480. S. C. 2 | 

(2) See accordingly 2 In. 31. and further as to a caſtle, in Mad. Baron, Anglic. 17. 

(3) Lawe-day, alias dicitur de viſu franci plegii ; vulgo leta : alias de curia comitatus, juxta flat. An. 1 Edw. 


4. ca. 2, Spel. Gloſſ. This law-day or lage-day was properly any day of open court, and commonly uſed 


for the more ſolemn courts of a county or hundred. Cow. Interp. 


(4) In different ages a knights fee was eſtimated at ſeveral values, 2 [n/?. 596. See further Cy. Inter p. 
vec, Knights fee, Co. Lit. 69. a. and Mad, Baron. Angl. 31, 183. Oe 
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Fatme. 


Oxgange of land, 
Half a plow land. 


A plow land or a 
hide of land. 


A 2 of land, 
Half a yard land, 


Fold courſe, 


of a fold courſe, lands and tenements may paſs, Ez fic de ſimi- * 


Exros1T10N of DEEDS. Chap. 5. 


corn is ſtored: up, like as in barns, but neceſſary places for 
huſbandry alſo, as ſtables for hay, and horſes, and ſtables and ſties 
for other cattle, and a curtilage, and the cloſe wherein it 
ſtandeth, at the leaſt. And where land, meadow, and paſture, 
Sc. belonging to ſuch houſes are called all together by the 
name of a grange, there perhaps oy this word the whole may 
aſs. | 
F The word [farme or ferme] called in Latine firma, is alſo a * 
compound word, and doth comprehend many things. And Plow. 193. 
therefore by the grant of a ferme, will paſs a meſſuage and much 
land, meadow, paſture, wood, Ge. thereunto belonging, or 


therewith uſed : for this word doth properly ſignifie a capital, 
or principal meſſuage, and a great quantity of demeſnes there- 


unto appertaining. Alſo by the grant of all farmes, or all ferms, 9 


it ſeems leaſes for years do paſs. 

The word (oxgang) is a collective word alſo, for by the grant Co. ſuper 
of unam bovatam terre, or of an oxgang of land, may paſs . 
land, meadow, and paſture, and it doth properly intend as —_ 
as an oxe can till. And Jugum terre, or half a plow-land, 
as much as two oxen can till, and by the grant of h half a plow- 
land, may paſs meadow, and paſture. 

The words [plow-land, and a hide of land] are Synonyma, Ce. faper 
and are collectie words alſo. And therefore by the grant of _— | 
Carucatam or Hidam terre, or of a plow-land, or of a hide of 
land, may paſs 100 acres of land, meadow and paſture, and the 
houſes thereupon ; but it doth properly intend as much land as 
one plow can till in a year. 

This word [a yard-land] is alſo collective, and doth compre- . "ſuper 
hend many things, but it is not certain ; for in ſome countries * 


it doth contain twenty acres, and in ſome countries twenty- 


four acres, and in ſome countries thirty acres; by the grant 
therefore of virgatam terre, or a yard land, will paſs that quan- 
tity of land, meadow and paſture that is called by this name. 
And fo by the grant of half a yard, or a quarter of a yard 
land (1). 

The word [Fold courſe] is alſo compound, for by the grant Co. foper 
libus. And finally by the grant of any ſuch compound thing as pg. 167. 
before, for the moſt part there doth paſs thereby ſo much as in 
common reputation is accounted part of that thing and is uſual- 


| ly called by the name (2). 


Parſonage, rectcry, 


Vicarape, 
* Page 94. 


Meſſuage. 
Curtilage. 


By the grant of a rectory or parſonage will paſs the houſe, the 81. 7. 1, 

glebe, the tithes, and offerings belonging to it. And by the 5 1 

grant * of a vicarage will paſs as much as doth belong unto it, | 
as the vicarage houſe, &c. 

By the grant of a meſſuage, or a meſſuage with the appurte- plow. 5 f. 15. 
nances, doth paſs no more than the dwelling houſe, barn, dove- 77> Le. 
houle, and buildings adjoining, orchard, garden, and curtilage, Bro. Set. | 
2. e. alittle garden, yard, field, or piece of void ground lying fuper Lit 5. 
near and belonging to the meſſuage, and houſes adjoyning to Kun. 
the dwelling houſe, and the cloſe upon which the dwelling 7% E. 2. 


houſe is built, at the moſt, And ſo much alſo may paſs by the 


(1) There are no certain number of acres contained in a hide or plough land, or yard land, or an oxgang 
of land. Co. Lit. 69. a. 2 1ſt. 596. 

(2) As to the dimenſions of land in England, ſee the books referred to in note 11. to Co. Lit. 5. a. I zth edit. 
and if the reader is deſirous to inveſtigate the etymologies of the ſeveral words, by which things will paſs in 
conveyances, he wil! find che proper books pointed out, in note 3 to Co. Lit, 6. a. 13th edit. 


1 


k grant 


Chap. 5. 


a See be- 


fore, 


d Lit. Bro. 
Sect. 183. 
160. Bro. 
Leaſes 550 
Plow. 170, 
c13Aſſ. Pl. a. 
Ca, ſuper 


Lit, 4. 


14H, 8. 3 
Perk. ſect, 


paſs but the meſſuage, garden, and curtilage. 


EA 0 710 of D E E DS. 


grant of a houſe. So that the quantity of an acre of ground, or 
thereabouts, in orchard, garden, and out-let, may paſs by 


either of theſe names; but more than this will not paſs by the 


grant that is made in either of theſe words, albeit more have 
been occupied with it, and albeit more be intended to be paſſed 
by the grant, And therefore if there be a meſſuage or dwell- 
ing houſe, and divers acres of land thereunto belonging, called 
all together by the name of Hedges, and a grant is made by 
theſe words, of all that meſſuage with the appurtenances com- 
monly called by the name Hedges; by this grant nothing ſhall 
* And yet it a 
manor, or farme, be commonly called by the name of a meſ- 


ſuage, there by the grant of a meſſuage the whole manor, or 


farm, may paſs. * And by the grant of a meſſuage, or houſe, and 
all the lands thereunto appertaining, will paſs all the land uſually 


occupied therewith, Alſo by the name of a meſſuage, a chap- 


pell, or an hoſpitall, may be granted. 


By the grant of a cottage, doth paſs a little dwelling houſe 
that hath no land belonging to it. 


By the grant of all a man's arable land, there doth paſs no ee Sod mea- 
OW, Palture, 


more but that kind of land : and by the grant of all a man's 
meadow ground, or all a man's meadows, doth paſs no more 
but that kind of ground. And by the grant of all a man's 
paſture, doth paſs no more but the land or ground it ſelf im- 
ployed to the feeding of beaſts, and alſo ſuch paſtures and — 
ings as he hath in another man's ſoil. 

If a man have divers acres of pieces of wood, and 


116. Co. 3. to another omnes boſcos ſuos, or all his woods, or all his woods 


= wa 


Co. 5. 11.11. 
30. 


Curla Hill. 
16 Jac, B. K. 
Pinch- 
comb's caſe. 


the land, or ſoil, 


Dier 374. 
Co. 11. 48. 


growing in ſuch a place; by this grant doth paſs all the high- 
wood and underwood, and not only the wood growing upon 
but the land or foil itſelf wherein it doth 


grow. But in this caſe if the grantor have in the ſame place 


divers pieces of wood, and divers cloſes, wherein there are di- 


vers trees growing in the hedges ; it ſeems in this caſe theſe 
trees in the hedges ſhall not paſs by this grant in theſe words ; 
eſpecially if the caſe be ſo that the cutting of them will be 


a waſte. 


hedges and grounds, in this caſe it ſeems all the trees, except 
the apple trees, do paſs, but not his hedges and hedge rows. 
And in * caſe where the trees only do paſs, as where the 
grant is of all a man's trecs, there ſhall paſs no more of the 


| ſoil but ſo much as ſhall ſerve for the nutriment of the trees, 


and the owner of the ſoil ſhall have the graſs growing thereupon 
alſo. If a man grant to another all his ſaleable underwoods 
within his manor, which have been uſually ſold by the owners 
of the manor, with free entry, egreſs, and regreſs, for ſell- 
ing, making, and carrying the ſame away at all times con- 
yenient ; in this caſe it ſeems the ſoil doth not paſs but the 
wood only. And yet if thoſe words with free entry, Cc. be 
omitted, contra. | 

If one demiſe, grant, and to term let, a farm with all 
manner of timber-wood, underwood, and hedge rows, ex- 
cept the great oaks in ſuch a cloſe, to have and to hold the 
farm for twenty one years ; in this caſe, albeit there be the 
word grant, and that the trees be not named again in the Ha- 
bendum, yet the other trees do not paſs by this grant, otherwile 
than in other leaſes, and if the leſice cut any timber to ſell, it 
is waſte in him. - 


cousge. 


grant Wood trees. 


And yet if the grantor have no pieces or groves of 
wood in the place, nor trees but what ate growing in the 


Pz. 
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Toft. 


 Bruera. 7 raſſetum. 


Alnetum. Salicetum 
Selda. Filicetum. 
Fraxinetum. Lupuli- 
cetum. frundinetum. 
Roncaria. Juncaria, 


- Ruſearia, Mariſcus, 


ora. 


Vicaria Porcaria. 


Stagnum. Gurges, 


Stadium. Ferlingus, 
Tias entena ſerræ. 
Selio terræ. 


Acre of land. 


Rood of land, 


®F. 90. 


Mines, 


ExrOSLIT IO V of DEEDS. 
A toft is a place where a meſſuage hath ſtood, and by this 


name in a grant ſuch a thing will paſs. 
Bruera is a heath, or heathy ground. Fraſetum i is a wood Co. ſuper 


Chap. 5. 


or piece of ground chat is woody. Alnetum is a wood of 


elders, or place where elders grow. Salicetum, a wood of 


Lit. 4. 5. 


willows, or place where willows grow. Selda, a wood of 


fallows, willows, or withies, or place where ſuch things grow. 
Filicetum is a braky ground, or place where ſuch things as fern 


grow. Fraxinetum, a wood of aſhes, or place where aſhes grow. 


Lupulicetum, a hopyard, or place where hops do grow. 


Axrun- 


dinetum, a place where reeds grow, Roncaria or Runcaria, a 
Place full of bryars or brambles. Juncaria or Foncaria or 
Siampna (which are all one) a place where ruſhes do grow. 
Ruſcaria, a place where kneeholm, or butchers pricks, or 
broom doth grow. Mariſcus, a fen or marſh ground. Mora, 
a more barren and unprofitable ground than a marſh. And by 


thereof do paſs. Vacaria, is a dairy 


grant of theſe, and ſuch like things, or of twenty acres of 
ſuch ground, theſe particular kinds only or ſo many acres 
oaks, Porcaria, a 


ſwineſty. Bercaria, a tanhouſe : and by theſe names theſe co. "IR 
things will paſs. By the name of Stagnum a pool, or Gurges 


a gulf, the water, land, and fiſh in the water will paſs. 


Lit, 5. 


By the grant of Stadium, Ferlingus, or Quarentena terre, doth ©. idem. 
paſs a furlong or furrow long, which anciently was the 8th part 
of a mile. By the name of ſelio or porca terre, doth paſs a ridge 

of land, which is ſometimes longer, and ſometimes ſhorter. 
By the grant of an acre of land, doth paſs ſo much as is an 
acre by meaſure in that country, by the ordinary account and 


meaſure of the country. By the grant of a rood of land, doth 


paſs ten pearches * the fourth part of an acre. And by the 
grant of fix foot in length and two foot in breadth, ſo much 
only doth paſs. And by theſe, and ſuch like names, land 


may be granted. 


By the grant of Mineras or Fodinas Shanks, &c. or mines of ©. ſuper 


Lit. 6. Co, 


lead, Sc. the land itſelf will paſs, if livery of ſeiſin be made 5. u. 
thereof ; but otherwiſe it ſeems not, and then the grantee hath | 


Trench, 


Turfs, 


Common, 


by the grant a power to dig only, granted unto him. 


If one grant to me to dig a trench in his ground, from ſuch Per, Sect. 
a place to ſuch a place, to convey water by a lead pipe, or M 
otherwiſe ; hereby alſo nclufive is granted a liberty at any time 


after to dig to amend it as occaſion ſhall be. 


If one grant to me to dig turfs in his land or foil, and to co. oper 
carry them away at my will and pleaſure ; by this is not grant- 
ed the land itſelf, the houſes « or trees thereupon, or mines 


therein. 


Lit. 4. 


If one grant to another, common for all his beaſts in his cs. Co, fuper | 
land ; hereby is not granted common for goats, pigs, and ſuch — 1p ue 
like beaſts and cattle that are not commonable. But if the 


grant be of common for all manner of beaſts, contra. 


And if 


one grant to another, common without number in his land, the 
grantor is not 8 excluded to common there with the 


grantee. 


And if one grant to me, common of paſture for ten kine in 
his lands in Dale; by this grant I ſhall have common in his 
commonable grounds and lands only, and not in any other 
lands. And if a man grant common of paſture to me, for my 


beaſts abicunque averia ſua ierint, and he occupy 100 acres of 


land with his beaſts, and after he keep no beaſts; yet by this 


4 


grant 


Chap. 5. Exro$1TION of D E E DS. 


grant I may keep my beaſts in thoſe roo acres. But if he grant 
to me common of paſture for my beaſts whereſoever his cattle 
' ſhall go, Cc. by this grant I ſhall have no common but when 
the grantor doth uſe his common with his cattle, &c. 
By the grant of eſtovers, will paſs, houſeboote, hayboote, and Eftorers, 
plowboote. But if a man grant to me eſtovers out of his manor, 
I may not by this grant cut down any of the fruit trees within 
his manor (1). 
14 H. 8. 12. If land be granted to me; hereby alſo implicitely is a way Way. 
a Clar. caſe | 
Irin 5. Jac. thereunto granted to me alſo. So that if one have twenty acres 
*. K. of land, and grant me one acre in the midſt of it, hereby inclu- 
b por. Wil- ive there is granted me a way to it. And yet if a man have 


liams & 


ne, wo cloſes, and he uſe to go over one of them for his eaſe, to 

— the other cloſe, by a new way, and after he grant the further 

e cloſe cum pertmentus ; by this Front. the new way doth not 
po 


de. ſuper If a man have a foreſt, park, chaſe, vivary, or warren in his Foreſt, park, 
ik, 5. Nice 


* Wie- own ground, and he grant this foreſt, park, chaſe, vivary or chaſe, warten. 1 
Much. g. . Warren; hereby not only the priviledge, but the land itſelf 9 
doth paſs. But if the. ground be anothers; or if it be his 
own, and the grant * be only of the game, &c. in theſe caſes, * P. 97. =_— 
the land, or ſoil itſelf, will not paſs. | W 
Co. ſuper If a man be ſeiſed of a river, and by his deed doth grant Fiſhing. 5 
"ut + ſeparalem piſcariam, or aguam ſuam in the ſame, and maketh 
livery ſecundum formam charte ; by this grant doth paſs only a | 
liberty to fiſh within the water, and not the ſoil, nor the water } 
itſelf: and therefore the grantor may take water ſtill; and if it | 
be dry, he may take the ſoil alſo. And if one grant all his | 
Fitz. Bare fiſh in his pond; by this is granted a power to come and 
*37* fiſh for them; but the grantee may not hereby dig a trench and — 
let out the water to take the fiſn, albeit they may not be other- i 
wiſe taken (2). 
Co. __— If one be ſeiſed of twenty acres of land, and he grant to Velture or herbags 
285 Trin. 5. another and his heirs the veſture, or the herbage of it, and of land. 
Lens. maketh livery of ſeiſin in it ſecundum formam chartæ; by this 
grant do paſs the corn, graſs, underwood, ſweepage, and the 
like; and for theſe things the grantee may have an action of 
treſpaſs for any wrong done to him in theta. But hereby the 
land itſelf, the houſes, and great trees thereupon, and mines 
therein, do-not paſs. And if one grant the herbage, or veſture 
of a wood; hereby is granted the graſs and underwood only, 
and not the timber of great trees. But if a man, fo ſeiſed of Profits of lands 
twenty acres of land, grant to another the profits of this land, 
to have and to hold to him, and his heirs, and maketh livery 
ſecundum formam charte ; hereby the veſture, herbage, trees, 
mines, and all whatſoever parcels of that land, do pals. 
35 H. 6. 37. If one grant to another all his deeds, or all his muniments; - Deeds, 
hereby will paſs all his charters, feoffments, leaſes, releaſes, 
confirmations, letters of atturney, and the like. 


Os dais If one give or grant to another omnia bona, or all his goods; Goods. 
LN by this do paſs all his moveable and immoveable, perſonal and 


Dier 59 35 real goods, as horſes, and other beaſts, plate, jewels, and 
e k. Sect, 


123 houſhold ſtuff, bowes, weapons, and ſuch like; and his money, 


93 


Perk. Sea, 
116, 


* 


_— 


(1) For the nature and different kinds of eſtovers, ſee Co. Lit, 41.6. the ſame eſtovers that tenant for life 
may have, tenant for years ſhall have, 


(2) See before, in page 86, note 3. + 
Bb | and . 
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Chattels. 


* P. 98. | 


Utenſils. 


Grant of all a man's 
eſtate, right, &c. 


ExYOSIT 10 N of DEE PG. 


and his corn growing on the ground, alſo all the obligations 


and bills that are made to him, and in his own name, do paſs 
by this, but not the debts due by ſuch obligations and bills (1). 
And ſome ſay that leaſes and terms of years of houſes, lands, 


Chap. 5. 


12 H. 8. 4. 
Bro. Grant 
96. 51. Done 
39- 47. Dier 
5. Co. 8.33, 


rents, commons, &c. rents charge for years, wardſhip of te- 


nants in capite, and by knights ſervice, and the intereſts that a 
man hath by ſtatute ſtaple, ſtatute merchant, or elegit, do paſs 


by this grant; but of this, others doubt (2). And if a man 


give or grant to another omnia catalla ſua, or all his chattles ; 


hereby doth paſs as much as by the grant of all his goods, and 
by this without queſtion leaſes for years, &c. do paſs. But by 
neither of the grants do paſs thoſe goods or chattles which the 


rantor hath by delivery, in keeping for another, or the like. 
Neither doth any eſtate of inheritance or freehold, or the 


charters concerning any freehold, paſs under * theſe words, 


* Neither doth any thing in action, as debts or the like, nor 
hawks, hounds, poppinjays, or the like, paſs by this grant. 


d And yet if an executor grant omnia bona & catalla ſua; hereb 
the goods and chattels he hath as executor, as well as his other 


goods and chattels, will paſs. And if one grant all his leaſes 
for years which he hath by any conveyances ; hereby the leaſes 


for years which he hath as executor, as well as other leaſes for 


years, will pals. | 
If one grant to another all his utenſils ; hereby will paſs all 


his houſhold tuff, but not his plate, jewels, or any ſuch like 


thing. | Ns 

If a man be ſeiſed of land in fee fimple, or for life, and have 
an eſtate in it for years, by ſtatute merchant, ſtaple, elegit, or 
the like ; and he grant all his eſtate, or all his right, or all his 
title, or all his intereſt of and in the land; by this grant, all 


a Per ch. 
Juſt, B. R. 
21 Jac. 


b Adjudged 
3 Jac. Kelw. 
64. 10. Co, 
4. 1. 

Per Flem- 
ming Juſt. 


7 Jac. B. R. 


Dier 59. 


Co. ſuper 
Lit. 345. 
Lit Sec. 
613. Plow. 
161. Co. 2. 
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his eſtate, and as much as he is able to grant, doth paſs. And 
if tenant for life of land, the remainder to the ſtranger in tail, 
the remainder to the right heirs of the tenant for life, do 
grant by theſe words; hereby both his eſtates do paſs. And if 
a tenant in tail grant all his eſtate in the land ; hereby there 
doth paſs as much as he can grant. And all theſe words alſo 
do carry and paſs reverſions, as well as poſſeſſions. And if a 
man have a term of years of land, and he grant his term ; 
hereby doth paſs the term of years, and all his eſtate and inte- 
reſt of the land. Ts Os os 
Note. | And note, that by all theſe names theſe things may be grant- Fits, Brief 
ed; and that for ſuch things as are grantable without deed, * 
when they paſs by a verbal grant in any of theſe words, the 
words ſhall have the ſame expoſition as they have in deeds. 


(1) If a man hath an obligation, though he cannot grant the thing in action, yet he may give or grant the 
deed, viz. the parchment and wax to another, who may cancel and uſe the ſame at his pleaſure, Co. Lit. 232. 
b. Money due on bond, is a choſe in action, ſo called, becauſe, though the property in a debt veſts at the time 
of forfeiture mentioned in the obligation, yet there is no poſſeffion till recovered by a due courſe of law. A 
choſe in action ſtrictly is not aſſignable at law. Co. Lit. 214. 266 a. And after an aſſignment of a bond, 
if an action is brought on it, it muſt be brought in the name of the obligee : and for this reaſon, the power 
of attorney, and covenant that the aſſignor (the obligee) will not releaſe, in caſe an action is brought, 
are inſerted in the aſſignment of the bond. But tho? a choſe in ation cannot be aſſigned to a common perion, 
yet it may to the King, 1 Pr, Wins. 252. The King may by his prerogative aſſign a choſe in action to A. 
and it will be a good aſſignment; but if A. aſſigns it over to any other perſon, that aſſignment will be void, 
Cro. Fac. 180. A Court of Equity however will protect an aſſignment of a choſe in action. 3 Pr. Wins. 200. 

(2) Leaſes for years do not paſs by a grant of Omnia bona ; but otherwiſe in a will, the civil law being the 
guide; by two judges againſt one, Cro. Elix. 386. Portman v. Willis, if 


Chap. 


H. 6. 


3%  Ex?PO81iT1iO0N F DEEDS. os 
If one grant all his goods in ſuch a place /i que fuerint; by 


this grant nothing doth paſs but the goods that are in ſuch a 


Bro. Done 
10. 


the goods they have in ſeveralty. 


Plow. 171. 
140. Co. 10. 
106, 


Bro, Grant. 
64. 


place at the time of the grant, and not any other goods that, 
ſhall be there afterwards. 

If two men have goods in common, and have other goods 
ſeverally, and they give me all their goods, by this grant is 
iven all their goods they have in common, and likewiſe all 

It two tenants in common, or others ſeverally ſeiſed of land, 
joyn in the grant of a rent of twenty ſhillings, or a horſe, out 


of the land whereof they are ſo ſeiſed; by this grant the 


grantee ſhall have two twenty ſhillings, or two horſes (1). 

If a man grant a rent of ten pound to me, to have and to 
hold during my life and my wite's life, and after the death of 
my wife, a rent of three pound to me for my life ; in this caſe, 


if my wife die, I thall have both the rents. But if there be any 


words of reſtraint or determination of the firſt rent, it may be 


_ otkerwile. | 


Adjudg. M. 
20 Jac. B. R. 
Burton v. 
Brown. 


* If one be ſeiſed of a garden plot in the pariſh of Sale, and * P. 99. 
grant it to B. for ten years, which being expired, he doth | 
grant his garden plot to C. for twenty one years, and C. doth 


build a houſe upon part of it, and leaveth the other part in a 


garden plot ſtill, and after the twenty one years ended, the 
leſſor doth grant to D. fotam illum peciam fund! five gardin” 


plott' nuper in tenura de B. & nunc de C. lying in the pariſh 


Bro Grant 
52.88, Done 
26. 


Co. I, 46. 


Bro. Grant 


Dockrates 
ce, Paſch. 
12 Je. 


of Sale, by this grant, the houſe newly built, and the plot of 
garden doth paſs. | e 
If one grant his manor of Dale, in Dale, which in truth 


doth extend into Dale and Sale; in this caſe no part of the 
manor that doth lye in Sale ſhall paſs. So if one grant all his 


tenements in Dale; hereby none of the tenements in Sale will 
paſs. So if the manor lie within the pariſhes of A. B. and C. 
and the grant is of the manor of Dale, lying within the pariſhes 
of A. and B; by this grant no part of the manor lying in C. 
will paſs. But if one ſeiſed of the manors of A. and B. in 
the county of C. grant thus, totum illud Manerium de A. & B. 
cum pertin in com C. or totum illud Manerium de A. cum B. in 
com C. by theſe grants, in caſe of a common perſon, both the 
manors will paſs. | | 
If one grant all his lands in Dale, which he had of the gift 
of I. S; by this grant nothing will paſs but that which he had 
of the gift of J. S. But if one grant all his lands in Dale, 
called Hodges, which he had of the gift of J. S. by this grant 
all that which is called Hodges ſhall paſs, albeit the grantor 
had it not of the gift of 1. S. ON 
If one grant all his lands in the occupation of J. S; by this 
grant doth paſs not only ſuch lands as J. S. doth occupy by 


right, but alſo ſuch lands as he doth occupy by wrong, and 


not only the lands whereof he hath ſome eſtate, but allo ſuch 


2 Jac, Br, 


r 


lands as whereof he hath the paſturage only. | 
If one grant all his lands in B. and elſewhere in the county 

of S. in the tenure of J. S. by this grant, nothing doth paſs but 

that which is in the tenure of J. S. _ _ 


— 
—— 1 


TT 


(1) But if they reſerve twenty ſhillings upon a leaſe, they ſhall have only one twenty ſhillings. Finh's 


law 63. according to the maxim of law, that every mans grant ſhall be taken, by conſtruction of law, mult 
forcibly againſt himſelf, Co. Lit. 183. a. | 
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96 | ExYOSITION of D EE DS. Chap. 53. 


If one grant his manor of S. nec non omnes mariſcos ſuos de 8. gundtet 


Seignior 


ac omnia terra, tenementa, &c. in 8. & alibi diet Maner . 
| fhettan' ; by this grant the marſh doth paſs, though it be no Ce. 1. 4%. 
part of the manor. 1 Le 
If one grant all his demeſne lands of his manor of Dale, &c. 
it ſeems by this the cuſtomary land parcel of the manor, held 
by copy, doth pals. kT 8 
If one be ſeiſed of tythes which did belong to an abby, part azjuec 
of which were gathered by the almoner, and part not, and he B. K. H. 
grant omnes & omnimodas decimas granorum, &c. infra dominium kel ce. 
prædict & precinft” ejuſdem, in diff Comit', ac omnes alias 
decimas, proficua & commoditates &c. infra dominium predict & 
dict Monaſter &c. ſpectan & que nuper per Eleemoginar ejuſdem 
| Monaſterii collect fuer; by this grant ſhall paſs, all the tythes, 
P. 100. as well thoſe that were * collected by the almoner, as thoſe 
| which were not, and thoſe words quæ per Eleemozinar', &c. 
ſhall refer only to the laſt, and not to both ſentences. FPG 
If one grant all his lands in D. containing ten acres, where- Die: 8e. 
as in truth his lands there do contain twenty acres; by this 
grant the whole twenty acres will paſs. | 15 
If one grant the ſcite of an abby, & omnia terras prat paſturas pier 10. 
& ſubſeript” cum pertinen dict Monaſter pertinen &c. viz. ſuch a 
thing, and ſuch a thing Sc. by this grant, the grantee ſhall have 
all the lands belonging to the monaſtery, and viz. ſhall relate to 
Subſeript” only, and not to omnia. See more in grant infra numb. 
4. and in teſtament, at nums. 8. and in fine, at numb. 3. 
The exception is always taken moſt in fayour of the feoffee, Co.ro. 06. 


| In the exception. b mo 01 ge, 
and how that ſhall leſſee, &c. and againſt the feoffor, leſſor. And yet it is a rule, that 11. 5a. 
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be taken: | . . k 156 
. what will paſs by words in a grant, will be excepted by the ſame 
| Cepted, words in an exception. And it is another true rule, that when 


any thing is excepted, all things that are depending on it, and 
neceſſary for the obtaining of it, are excepted allo : as if a 

leſſor except the trees, he may bring his chapman to view them 
if he deſire to fell them, and he, or the vendee, may cut 
them, and take them away. And by ſuch an exception, the 

leſſor will have the. boughs, fruit, herons, and hawks, that 

breed in them, Ge. | ; 

If a man be ſeiſed of a fiſhing from ſuch a place to ſuch a Perk. stet. 
place, and hath a mill upon the water, and he grant 97am 44 276 
partem ſuam piſcariæ de D. quatenus terre ſue ſe extendunt, 

ſalvo tamen ſtagno molendint : this exception doth not take away 

the fiſhing of the grantee in the mill pond, but it ſhall have 
relation only to the pool to repair the mill. . 

If a man ſeiſed of a manor make a leaſe of it, excepting all m1. fe. 
the ſaleable underwoods, now growing, or which hereafter ſhall ha Le 
grow on the premiſſes, which have been uſually fold by the . 
owners of the manor, with free entrie, egreſſe, and regreſſe, for 
the felling, making, and carrying away of the ſame, at times 
convenient; in this caſe, the ſoil is not excepted by reaſon of the 
ſubſequent words. | 

If one be ſeiſed of a manor, and make a leaſe of it cum bier . 
pertinen' una cum columbar ac reddit tenentium, decimis garba- | 
rum, finibus, heriot' perquifit'  Cur' & alns omnibus proficuts, 
Advocac' Eccleſia & wrecc' except', in this, the exception doth 
begin at Advocac Ecclęſiæ, and doth except that alſo which fol- 
loweth, and no more. 


It 
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bier. 264, If one grant lands in fee, excepting the trees, or any other 2. In the time. 
thing, to the grantor, without ſaying [and to his heirs ;] by 
this exception, the thing excepted is ſevered only for the life 
of the grantor, and then it ſhall paſs with the reſt of the 
things granted. But if the thing be excepted indefinitely, 
without ſaying [for the life of the grantor, &c.] nor how long, 
this ſhall be taken to be an exception during the eſtate: 5 
* The Habendum, as all other parts of a deed, for the moſt * P. 101. 
part, ſhall be taken moſt ſtrongly againſt the grantor, and moſt In the abu or 
in advantage of the grantee; yet ſo as withal it ſhall be con- Santaion of the 


| g ; : eſtate, and how that 
ſtrued as near the intent of the parties as may be, as in all the ſhall be taken. 


caſes following doth appear; | 
Plow. 557- If land be given, or granted, to one, habendum, or to have Fee ſimple. 
and to hold, to him and his heirs, ſo long as he pay 201. 
yearly to I. S. and his heirs, or ſo long as ſuch a tree doth 
ſtand, or the like; this is a kind of fee ſimple, but it is limited | „ 
and qualified, and determinable upon this contingent. And | | 1 
yet this may become a pure fee ſimple, for if land be granted | 
to one and his heirs, until J. S. pay 1001. and J. S. dye before | 
he pay it, in this caſe the eſtate is become a pure fee ſimple. 
er If lands be given or granted to a man, to have and to hold ; | 1 
| Lit.,258, to him and his heirs, this is a fee ſimple, pure, abſolute, and | 1 
RE —x perpetual ; and this is made by theſe words [his heirs] ; for it is | | | | 1 
249, 1 zg, 4 general rule that theſe words [his heirs] only, make an eſtate 1 
Plow 28: in fee fimple in all feoffments and grants. But this rule hath 1 


4. 7. l. j. many exceptions : for if feoffment of land be made to I. S. & 
rer Lit. xs, Peredibus, without the word | furs] this is a fee ſimple: and | 1 
| yet, if the grant be to I. S. and I. D. & heredibus, without this q | 
word | ſuis] contre, for this is only an eſtate for their lives. | 
And if lands be given to a Biſhop, Parſon, or the like, to have | — 

| 

: 


* 


and to hold to him and his ſucceſſors; this is a fee ſimple. 
And if lands be given to a Mayor and communalty, or other 
corporation aggregate, generally, without the word ſucceſſors, 
or any other word, or if lands be given to ſuch a corporation 1 
for their lives, this is a fee ſimple. But if land be given to a 1 
Parſon, or the like, to have and to hold to him, without ſay- bn 
ing how long; or to have and to hold for life; by this he hath | = 
aCo.6.27- no more but an eſtate for life (1). And if lands be given to ' 
uper Lit. 9. j . | | | 8 
the King generally, without any other words; this is a fee ſim- 4 
»xcra, ple. 80 if one grant Deo & ecclęſiæ de D; it is faid this is a 1 
+ 13-98. fee ſimple in the Parſon of D. So alſo of a grant Eccleſiæ de :\ 
7.11. 12 its . . 
8.9H.4. D. per Thirne Juſt. So if a grant had been to the Monks of 


84. 33 H. 6. 
20. 


Fl. a. Plow. en feoffed him of white acre, to have and to hold to him and 

Fg aa his heirs, and then he faith further, that as fully as B. hath 1 
given white acre to him and his heirs, he doth grant the ſame _ 1 it 
to C. by this C. the grantee hath the fee ſimple of this acre. ill 
And if one grant two acres to A. and B. to have and to hold the — 
one to A. and his heirs, and the other to B. in forma predidta; 9 
by this B. hath a fee ſimple in this other acre ; for an eſtate | 0 


in fee ſimple, fee tail, or for life, may be made by ſuch words 


—_—_— 2 4 2 


(1) See accordingly this diſtinction beten 2 corporation aggregate, and a corporation ſole, in reſpect ot 
the eſtate they reſpeRively take, by a grant in which the word ſucceſſors is omitted, clearly explained, in Co. 
Lit. 94. b. 


Cc of 
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of reference. Alſo if a rent be granted between parceners for 
to make an equality of partition, and it be granted generally, 
and without any words of heirs, yet this is a fee ſimple (1). 
* P, 102. So where lands are given in Frankalmorgne (2). And ſo * alfo 
5 it is in the caſes of a releaſe of right, a fine, and a recovery. _ 
If one give or grant land to another, to have and to hold to 27 u. . 2. 
him and his heirs males, or to him and his heirs females ; i Ge. 11. 46. 
both theſe caſes, there is a fee ſimple made; but otherwiſe it ; 
is when theſe words are in a will, for then it is but an eſtate 
in tail only (3). : | 
If one grant land to one, to have and to hold to him and 33 k. 6. 5 
his right heirs ; by this he hath a fee ſimple. And ſo it ſhall 
be taken if it be by fine. So if one grant land to J. S. for Co. fuer 
life, the remainder to the heirs, or to the right heirs of I. S. 2% 
this is a fee ſimple; fo if one make a feoffment in fee to the 
uſe of himſelf for life, and after his death to the uſe of his 
heirs ; this is a fee ſimple. 5 WO. 
If one grant land to I. S. to have and to hold to him, and 
the heirs of I. $; this is a fee ſimple, and all one with a grant 
to J. S. and his heirs. | | 5 
If one grant land to another, to have and to hold to him for 20h. 6. 35. 
twenty years, and that after the twenty years, the grantee ſhall Cie. 21%. 
have it to him and his heirs by 10/. rent, and give livery of 
ſeiſin: by this the grantee ſhall have the fee fimple. 
If one grant land to the wife of I. S. to have and to hold to «, , 61. 
her for life, and after to 1. S. in tail, and after to the right Pier 8b. 
heirs of JI. S. by this I. S. hath a fee ſimple. And if one Lit, 22. 
grant land to A. for life, the remainder to B. for life, the re- 
mainder to the right heirs of A; by this A. hath a fee ſim- 
Mc: | Ren os N 
If land be granted to a man and his wife, to have and to Bre. Lüste 
hold to them, and the heirs iſſuing of them, it ſeems this is ** 
a fee fimple, and not a fee tail. . 55 f 
If land be granted to one and his heirs, by the premiſes of co.a.:1.24 
a deed, to have and to hold to him for life; by this he hath a 3,7, 
fee ſimple. So if by the premiſes of a deed, land be granted“: 
to one and the heirs of his body, to have and to hold to him 
and his heirs; by this he hath an eſtate tail, and a fee ſimple 
expectant. And ſo vice verſa. If by the premiſes of the deed, 
the grant be to him and his heirs of his body : by this alſo he 
hath an eſtate tail, and a fee ſimple expectant (4). . Bs 
Fee tail, If lands be given or granted to a man, to have and to hold Terms of 
to him, and to the [or his] heirs of his body, or the [or his] Fal. Lie. 
: heirs males of his body, or the [or his] heirs females of his 8 
body; by this the grantee hath an eſtate tail. So if lands be 19. 
given to a man, to have and to hold to him and the heirs 


— — — —— — — 
* 


(1) Becauſe the grantor hath a fee ſimple, in conſideration whereof he granted the rent; ipſæ etenim leges 
eupiunt ut jure regantur, Co. Lit. 10. a. Plow. 134. b. | 


(2) For the doctrine of Frankalmorgne, ſee Co. Lit. 93. b. The ftatute of 12 Car. 2. 6. 24. does not in the 
leaſt vary the tenure in Frankalmoigne, but expreſsly ſaves it. | | 

(3) For the operation of words in a will, as to what eſtate paſſes by them, whether in fee, in tail, or fo 
life, ſee fully in the chapter on teſtaments. 


(4) But according to 8 Co. 154. b. the words. heirs of the bady, in the habendum, qualify the word heirs in the 


premiſes, and create an eſtate tail, without any fee expectant. Sce alſo Mo. 26.—contra Cre. Fac. 476. and 


2 Roll Rep. 23. See more amply, as to what words make an, eftate in fee ſimple, in Fin, Vr. Eſtate (R.) (L.) 
Cem. Dig. Eſtates (A. 2.) Bas. Ar. Eſtate in fee ſimple (B). 
males 


Co. ſuper 
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males, or to him and the heirs females of his body begotten: 
in both theſe caſes it is an eſtate tail (1). 8 
Lit, "ve If lands be given to a man and his wife, to have and to hold 
rods yg them and the heirs males, or to them and the heirs females, 
1.4. of their two bodies <5, by this they both have an eſtate 
tail. And if lands be given to them, and the heirs males, or 
heires females, of the body of the huſband begotten on the 
wife: by this he hath an eſtate tail, and * his wife an eſtate * P. 19%: | 
for life only. And if lands be given to A. to have and to 
hold to him and his heirs on the body of B. begotten ; by this 
A. hath an eſtate tail, and B. hath nothing (2). So if lands 
be given to a man and his wife, to have and to hold unto 
them, and the heirs which he ſhall beget on her body; by 
this they have an eſtate tail in them both. If lands be given 
to a man and his wife, and the heirs of the body of the huſ- 
band ; by this the huſband hath an eſtate in general tail, and 
the wife but an eſtate for life. If lands be given to him, to 
have and to hold to him, and his heirs he ſhall beget on the 
body of his wife; by this he hath an eſtate tail, and ſhe no 
eſtate at all. | 5 
If one give his land to his daughter, or couſin, in frank- 
marriage; by this they have each of them an eſtate tail without 
any word of [heirs, or heirs of body,] Cc. (3). 
Co.fuer If one give lands to B. and his heirs, to have and to hold to 
7.41. 5 H. B. and his heirs, if B. have heirs of his body, and if he die 
l. without heirs of his body, that it ſhall revert to the donor; 
by this B. hath an eſtate tail. So if one give lands to B. and 
his heirs, if he have iſſue of his body; by this he hath an 
eſtate tail (4). So if lands be given to B. to have and to hold 
to him and his heirs, provided that if he die without heir of 
his body, the land ſhall revert. So if lands be given to A. 
B. uxori ejus, & hered' corum, & aliis hered ipſius A. fi dict 
hered de did A. & B. exeunt obierunt ſine herede de ſe, &c. by 
this they have an eſtate tail. And ſo in all ſuch like caſes, 
where after a limitation of a fee ſimple, theſe, or ſuch like words 
are added, viz. that if he die without heirs of his body the land 
ſhall revert; for in all theſe caſes the Habendum is conſtrued to 
be a limitation, or declaration, what heirs are meant before (5). 
Co. fuper If lands be given to A. and B. (a young man and maid un- 
0 136. married) to have and to hold to them, and the heirs of their two 


n 
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Lit. Sect. 17. 


— — 


— 


(1) It is a conſtant rule, that in the creation of an eſtate in tail, it muſt appear of what body the perſons to 
inherit muſt iſſue, and it is the eſſence of the eſtate. 1 Pr. Vins. 72. Co. Lit. 27. b. For the origin and nature 
of eſtates tail, what things may be entailed, the different ſpecies of eſtates tail, the words necellary to create 
them, the incidents and incenveniencies attending them, and the introduction and progreſs of fines and reco- 
veries in order to bar them, ſee 2 Bl. Com. 110. Cs. Lit. 9, 19. and J/right's Ten. 180. 

(2) And on the death of B. without iſſue, in the lifetime of A. J. becomes tenant in tail after poſſibility of 
iſſue extinct: for the nature of this eſtate and its priviledges, ſee Co. Lit. 27. b. | 

(3) The daughter or couſin takes only an eſtate in ſpecial tail. This gift may be either before, or after, 
marriage. The words in frankmarriage, according to the rules of law, create an eſtate of inheritance in ſpe- 
cial tail; but theſe four requiſites mult be incident to the gift, or elſe thoſe words will create but an eſtate for 
life. 1ft, It muſt be given for conſideration of marriage. 2dly. The woman or man, that is the caute of 
the gift, muſt be of the blood of the donor. 2dly, If the gift be made of ſuch a thing as lieth in tenure, the 


donees muſt hold of the donor at the time of the eſtate in frank-marriage made. 4thly. The donees ſhall hold | 


freely of the donor, till the fourth degree be paſt. Co. Lit. 21. b. See further as to the doctrine of frank- marriage 
in Fleta. lib. 3. cap. 11. Com. Dig. Eſtates (B. 6). 


(4) The word iſue in a will, may be a word of limitation; but in a deed, it is always a word of purchaſe 
2 Ath, 582. 


(5) Nor does ſuch conſtruction, or explanation of the Habendum, retract the gift in the premiſes, becauſe 


the word heirs has ſtill its operation, and by ſuch conſtruction becomes more conformable to the will and in- 
tention of the donor, See Bac. Abr. Eſtates in tail (B). 


J bodies ; 
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— bodies ; by this each of them hath an eſtate tail, and if they 


i | marry their heirs may inherit it. 
If lands be given to the ſon, to have and to hold to him, and co. fuper 
his heirs of the body of his father ; by this the ſon hath a fee- wk ror 
fimple. But if the words be, to have and to hold to him and 35 an 

the heirs of the body of the father engendred ; by this it is an 
_ eſtate tail in a deed, as it is in a will, And if the father be 
dead, the law is ſo alſo; but it ſeems the ſon ſhall have by this 
only an eſtate for life, except he be iſſue in tail to his father 
per formam doni. So if there be grandfather, father, and ſon, 
and the father dieth, and lands be given to the ſon, to have and 
to hold to him, and the heirs of the body of the grandfather ; 
this is an eſtate tail in the ſon : but neither the father, nor 
the grandfather, have either of them any eſtate in theſe caſes, 
If lands be given to I. S. and the heirs of the body of his wife 2H. 4. :, 
(being dead) begotten ; by this I. S. hath an eſtate tail. : 
* P. 104. * If one grant lands to I. S. to have and to hold to him, and ge. br 
the heirs of his body iſſuing, the remainder to I. D. and his 
heirs in forma predicta; by this I. S. and J. D. after him, 
have each of them an eſtate tail (1). 

If one grant lands to A. to have and to hold to him for life, robe 
the remainder to the firſt ſon of A. and the heirs males of the 22. 30 a. 
body of that firſt ſon ; by this, the firſt ſon hath an eſtate in tail, 
and A. his father but an eſtate for life only. But if lands be 
granted to A. for life, the remainder to the heirs of the body 
of A; by this A. hath an eſtate tail in him. And if lands 
be given to a man and his wife, to have and to hold to them, 

and one heir of their bodies lawfully begotten, and to one heir 
of the body of that heir; by this there is an eſtate tail made, 
yet ſo as it ſhall laſt only during the lives of thoſe two heirs. 

If one grant lands to another, to have and to hold to him and ge. foper 
to his heirs of the body of ſuch a woman lawfully begotten ; by © 

this he hath an eſtate tail for IT ſhall be intended by 
the donee on that woman. | 

If there be huſband and wife, and they have iſſue a ſon and Co. fag 
daughter, and lands are given to the wife, to have and to hold 
to her, and the heirs of her late huſband on her body begotten; 
by this the wife hath an eſtate for life, and the ſon an eſtate 
in tail, and if he die without iſſue, it ſhall go to his daughter, 

er formam doni. 

If lands be granted to the huſband of A. and wife of B. to Co. ſuper 
have and to hold to them, and the heirs of their two bodies ; by hg 
this they have each of them an eſtate in tail in them ; for there 
is a poſſibility that one huſband and wife may die, and then 
the other huſband and wife may intermarry. 

If there be father and fon, and lands are given to the e tWH-4'S 
to have and to hold to him, and the heirs of the body of 1 
ſon; by this the ſon hath an eſtate tail, but the father, as it 
ſeems, but an eſtate for life. 

If lands be given to the mother for life, the remainder to her Lit. Sect. 
ſon and the heirs of the body of his father on her begotten, ** 
(the father being dead) by this the ſon hath an eſtate tail. 

If lands be granted to J. S. to have and to hold to him, and 12 H. 4. 
the heirs he ſhall * to have of his wife; by this he hath 
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| (1) If the remainder had — to 7. D. in forma predicta, without the word heirs being inſerted, —— limita- 
tion would veſt a good eſtate tail in F, D. Co. Lit. 20. b. 


but 


Chap. 8. 


Co. ſuper 
Lit, 20. 


Lit. 26. 
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but an eſtate tail, and no feeſimple, and. his wife hath ne 
eſtate at all. 

If lands be granted to Fa S. and the heirs that the ſaid J. S. 
ſhall lawfully beget of his firſt wife, and he hath no wife at 
the time of the grant; by this he hath an eſtate tail. 


If A. have iſſue by B. his wife, C. a ſon, and D. a daugh- | 


ter, and A. die, and lands are granted to B. to have and 70 
hold to ber and to the heirs of A. her late huſband on her body 
begotten (1); in this caſe and by this deed C. hath an eſtate tail, 
and the woman : hath only “ an eſtate for life, and if C. die 


without iſſue, D. his fiſter ſhall have the land per formam 


doni. But if one grant lands to A. late wife of I. S. to have 


and to hold to the ſaid A. and the heirs of J. S. on the body 


Co, ſuper 
Lit. 26. 


Co. ſuper 
Lit. 20. 


Co. ſuper 


Lit. 28. 


Co. 1. 140. 


Co. ſuper 


Lit. 20. 


Co. ſuper 


Lx. 146, 


of the ſaid A. begotten; in this caſe the ſon and heir ſhall 


take no eſtate by the grant (2). And the ſame conſtruction 
ſhall be upon the ſame words in his will. | 


If lands be granted to the huſband and wife, to have ahd to 
hold to them, and the heirs of the body of the ſurvivor of 
them; by this the ſurvivor ſhall have an eſtate tail after the 


death of the other. 


ot 


* P. 105 


Will. 


If lands be granted to J. S. to have and to hold to him & 


heredibus de carne ſua, or heredibus de ſe, or heredibus quos jibi 


contigerit, in all theſe caſes J. S. hath an eſtate tail and no more. 
If lands be granted to husband and wife, to have and to 


hold to them, and the heirs of the body of the huſband, the 


remainder to the huſband and wife, and the heirs of their fwo 


bodies begotten, this remainder is void, and therefore by this 


for life with her huſband, and no more. 
If lands be granted to I. S. and his heirs of the body of Jane 
a Noke begotten ; by this J. S. hath an eſtate tail, and no more: 
If lands be granted to J. S. & Heredibus de corpore procreatis; 
by this the heirs that ſhall be begotten afterwards ſhall take. 


And if lands be granted to I. S. & heredibus de corpore procre- 


andis; by this the heirs of his body before begotten ſhall take 


per formam doni as well as thoſe that ſhall be begotten afterwards, 


If one grant to J. S. that if he and the heirs of his body be 


not yearly paid 40/7. that he or they ſhall diſtrain in the lands of 


Lit, ſect, 


283, 28 5. 
Co. 8. 85, 
96, 2, 24. 


Finche's 
law 60. 
Co. ſuper 
Lit. 9. 
Dier 307. 


| Co. 7. 2 Jo 


the grantor ; by this the grantee hath an eſtate in tail in the rent: 


and if he grant to I. S. that if he and his heirs be not paid, &c. 
that he or they ſhall, &c. he hath a tee ſimple in the rent (3). 
If one give or grant land to another, to have and to hold to 


nor for what time; and the grantor make livery of ſeiſin ac- 
cording to the deed ; by this the grantee hath an eſtate for his 
own life (4). But if no livery of ſeiſin be made, no eſtate at 


the huſband hath an eſtate in tail, and the wife a joint eſtate 


him for life; or to him and his aſſigns, and ſay not how long, 


— — 


(1) It is preſumed the words printed in talicks in this cafe, ſhould be omitted, to wake it conſiſtent with 
Mandevile's caſe put by Ld. Coke, in 1 Inſt. 26. b. and to diſtinguiſh it from the next caſe in the text above. 

(2) Becauſe he was named after the Habendum, Co. Lit. 26. b. See note 4. thereto, in the 13th edition, 
where one named after the Habendum ſhall take. 


(3) See further what words make an eſtate tail, Com. Dig. Eſtates (B. 3.) Vin. Abr. Eſtate, (R.) Bac, 
Abr, Eſtate in tail (B.) 

(4) If the grantor hath authority to make ſuch a grant; an eſtate for a man's own life being more beneficial, 
and of a higher nature, than for any other life, Co. Lit. 42. but if tenant in tail makes ſuch a grant generally, 
with livery, the grantee ſhall have the land but during the life of the tenant in tail, for that is the greateſt 


eſtate he can lawfull 


take any eſtate of freehold, Roll. Abr. Eſtate (O). 


y make; but if the king grants lands, or rent, and limits no eſtate, the grantee does not 


all 
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For feitur e. 


* P. 106. 


Will. 


ExrosiTion of DEEDS. Chap. g. 


all, but an eſtate at will, doth paſs by this deed. And if he 

that doth grant the land, be but a leſſee for years of the land, 

and he make no livery of ſeiſin upon the grant; by this his term 

of years, and that eſtate which he hath, is granted. But if he 

make livery of ſeifin upon the grant, then an eſtate for the life 

of the grantee will paſs, and it is a forfeiture of the eſtate of , 4 
leſſee for years, of which he in reverſion may take preſent ad- 2; 
vantage. And if one grant to another, common in his land 

when he doth put in his own'beaſts, or eſtovers in his manor 

when he cometh there, and ſay no more, oy this it ſeems N 
grantee hath an eſtate for life. | 
If one grant land to J. S. to have and to hold to n or Relat 
his heirs, in the disjunctive; this is but an eſtate for life, and 

no more. 80 if one grant lands to J. $. to have and to hold 

to him, and his heir, in the ſingular number ; oy this J. 8. 


hath only an eſtate for life, and no fee ſimple. 


If one bargain and ſell land to another for money, and li Co. x. TY | 


mit no time, and expreſs no eſtate; by this the bargainee ſhall flow. 539 


have only an eſtate for life. But otherwiſe it was before the 
ſtatute of uſes, for then it had been a fee ſimple. - 

If lands be granted to J. S. for life, and after to the next ir co. 1. 66, 
male of J. S. and the heirs males of the body of ſuch next heir 
male; by this J. S. hath but an eſtate for life. But if it be 


to the next heirs males of I. S. it is an intail. 


If one grant land to I. S. to have and to hold to him in fee 4 20 Hl. 6. 33 
775 or in fee tail, without ſaying to him and his heirs, or to 1 
im and his heirs males, or the like] this is but an eſtate for life, 
and no more. So if one grant land to J. S. to have and to hold 
to him and his ſeed, or to him and his iſſues generally, wich- 


out more words; by this is made only an eſtate for life. But Co. fuper 


in the conſtruction of a will the law is otherwiſe, in moſt © pow 
theſe caſes (1). 


If lands be mated to two & heredibus without this word 208.3 " 


[Suis] by this they have an eſtate for their lives and no longer. 


If one grant lands to I. S. to have and to hold to him and his co,; ,,.. 


. heirs for his own life, or for the life of J. D.; by this 4. Bun 
| hath an eſtate for life and no more. 


If one grant lands to A. and B. Habendum jib: & ſuis omit- co. 4. 29. 


ting all other words; or to have and to hold to them and their 35. 


aſſigns ; by this they have an eſtate for life only. $0 if lands 
be granted to any naturall perſon, to have and to hold to him 
and his ſucceſſors; by this he hath only an eſtate for his life. 

It one grant his lands to J. S. to pay his debts, to have and ce. 3 gs. 
to hold to him generally, without limiting any eſtate ; in this 
caſe IJ. S. hath an eſtate for life only. 

If lands be granted to A. and B. to have and to hold to pe, 186. 
them for their lives, to the uſe of C. for his life; by this C. 
hath an eſtate for his life if A. and B. live ſo long. 1 

If a tenant in tail grant totum flatum ſuum; by this the 613. 
grantee hath an eſtate for the life of the grantor, and no lon- er 18“ 


ſuper Lit. 


ger. And if a leſſee for life grant all his eſtate; hereby his 348. 


eſtate for life doth pals ; ; for this is as much as he can lawfully - 


Co, ſuper 
grant. Lit. 24. 


I kth _ 2 ele * ä 


(1) See poſt in the chapter on teſtaments.— Difference of conſtruction does not only ariſe on different in- 


ſtruments: 


for in the very ſame caſe, and in the very ſame court, the ſame limitation has received two 
different conſtructions, when applied to a legal, and toa truſt eſtate. See Farne on cont. rem. 3d. edition 96. 


4 


— 


Chap. 


Co. ſuper 
Lit. 42. 
234% 235. 


while ſhe | 
a5 ſhe ſhall * behave herſelf well, or ſo long as ſhe ſhall awell * P. 107, 


3. ExrosiTiION of D E E DS. 


If a man have a ſon and a eee and die, and lands be 
9 fd to the daughter and the 
e father; it ſeems by this ſhe hath only an eſtate for life. 
If one grant land to another, to have and to hold to her 

fall live ſole, or during her widowhood, or ſo lon 


in ſuch a houſe, or ſo long as ſhe. pay 101. yearly, or ſo long 


248 the coverture between her and her huſband ſhall continue; 
or if one prank lands to.a man, to haye and to hold unto (ili 


Co. ſuper 
Lit. 183. 42, 
Plow. 161. 
5 F. N. B. 168. 


Co. ſuper 
Lit. 147. 
Co. 8. 85. 


Co. 5. 9. 11. 


＋ 38 Eliz. 
B. K in the 


caſe of Ros 


& Adwick. 


until he ſhall be promoted to a benefice, or the like: in all 
theſe caſes, if livery of ſeiſin be made according to the deed, 


or if the grant be of ſuch a thing whereof no liyery is re- 
| 055 the grantee hath an eſtar 


te for his life, and no more, and 
at determinable alſo. 

If one grant lands to J. F$. to have and to hold to him or 
life, and doth not ſay for whoſe life; this reg ular] y ſhall 
taken for the life of I. S. the leſſee, and not Or the life 75 
the leſſor. But if the leſſor himſelf fave but an eſtate for life 
in the lands granted, then the leaſe ſhall be conſtrued to be, 


and to endure during that life only, by which the leffor did 


hold, to prevent a forfeiture, And if he that doth make the 


leaſe, be tenant in tail of the land, this ſhall be taken to be 


a leaſe for the life of the leſſor. And if a tenant for life of 
land, make a leaſe for years of it, and then grant his reverſion 


by the name of a reyerſion, to another, to have and to hold to 


him and his heirs; by this he hath only an eſtate for the life 
of the grantor, and no more. So if tenant in tail of land, 
grant it to one for years, and after grant his reverſion to ano- 
ther, to have and to hold to him, and his heirs ; this ſhall be 
conſtrued to be an eſtate ffor the life of the tenant in tail, and 


no longer, and the atturnment of the tenants in theſe "caſes 


will not alter the caſes. And ſo it is in caſe of a releaſe alſo ; ; 
as if tenant in tail doth releaſe to B. (being leſſee for years of 
the land) all his ri ght to the land, this ſhall be taken to enure 
but for the life of the tenant in tail and no longer: as if a man 


retain a ſervant, and ſay not. how long ; this hall be taken for 


a year (1), Conſtructio legis non facit injuriam. 


If one grant to I. S. that if he be not paid ig for his 


life 40s. he. ſhall diſtrain in the land of the grantor for it; 
by this J. S. hath an eſtate for life in the rent. And if a man 
by his deed grant a rent of 1o/. iduing out of all his land, 
quarterly, at the uſual feaſts, this is an eſtate for life of the 
grantee. 

If one grant lands to I. S. and I. D. to have and to hold to 
them during their lives, omitting theſe words [and the longeſt 
liver of them] by this notwithſtanding they ſhall hold it dur- 
ing the life of the longeſt liver of them. And if lands be 
granted to A. to have and to hold to him during the lives of B. 
C. and D. without any more words; by this A. hath an eſtate 


during all their lives, and during the life of the longeſt liver 


of them. + And if lands be granted to A. to have and to 
hold to him during his life, and during the lives of B. and C. 
by this he hath a leaſe for his own life, and the lives of B. 


eirs females of the bady, of 


103. 


(1) For that retainer is according to law. See 13th, edition, Co. Lit. 42. b. 


and 


104 Exeostrion of DEEDS. Chap. 5 


and 0. and the longeſt liver of them. But if a leaſe be mate 
2 J. S. of land, to have and to hold to him during the time 
P. 108. * that A. and B. ſhall be juſtices of peace, or during the time 
that A. and B. ſhall be of the Inner Temple, or the like; in 
theſe caſes the failer of one doth determine the eſtate. And a Adjudget 
if a leaſe be made to B. only, to have and to hold to him and eben 
a C. for their lives; by this B. hath an eſtate for his own life ad- 
only, and no more, and C. hath nothing at all (1). And here, 
by the way let it be obſerved, in theſe and he like caſes, Lr.42.239. 
where lands are granted to one man, to have and to hold to him Plow, 556. 
[or to him and his aſſigns, or to him, his executors, adminiſ- zu, 7 
trators and aſſigns, ] during the life, or during the lives of 0e. 10. 98. 
others; and in moſt caſes Where a man is tenant pur auter vie, 
1. 6, for the life, or lives, of another, or others, if the tenant pur 
auter vie in poſſeſſion die, his eſtate ſhall not go to his heirs, 
executors or adminiſtrators, unleſs they can firſt get into poſ- 
ſeſſion after his death, but he that can firſt get into the poſſeſ- 
ſion of the land after the death of the tenant pur auter vie, 
: ſhall have it for his life, and after his death, then he that can 
: firſt get into the poſſeſſion again, &c. And therefore if the 
land were let by the tenant pur auter vie. at the time of his 
death to any undertenant for years, or for one year, or at will, 
and this undertenant be in poſſeſſion at the time of the death 
of the tenant pur auter vie, this undertenant ſhall have it for 
his life, if the life or lives by which it is held long live, 
for the rule in this cale 1s occupanti conceditur. Et capiat qui 
capere potęſt. And this eſtate is called an occupancy, and he 
that hath it an occupant (2). To prevent which miſchief, the 
leſſee muſt take care when he takes his leaſe, to have it made 
to him and his heirs during the life or lives of him or them by 
whom it is held, for in this caſe after his death his heif and 
none other ſhall have it; or if this be negleQed, then he muſt 
take care to grant over his eſtate by act executed (for by his 
laſt will he may not deviſe it) to ſome friend and his heirs in 
truſt for him; or he may grant it over to another, and take a 
regrant of it to himſelf and his heirs; or he may make a leaſe 
for years of the lands to ſome friends in truſt, and by this 
CE means he may have the fruit of it during the term (3). 
For vears. When When no time is ſet down for the beginning of an eſtate, 75 ſaper 
ſuch a leaſe ſhall then it ſhall begin preſently ; otherwiſe it ſhall begin at the co. 5. .f. 
= mal = time expreſſed, if it may ſtand with law. If a leaſe for years be Die 8 
tinue. made, bearing date the 26th day of May, to have and to hold 


for twenty-one Tous from the date, or from the day of the 


Occupant, 


ei 
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(1) See further as to what words make an eſtate for life, in Vin. Abr. Eſtate N. a. 5 Bac. Abr. Eſtate for 
Life (A). 


(2) If he who claims to be occupant does not take actual poſſeſſion, he ſhall not be occupant, 1 Sid. 347. 
Vaugh. 188. 

(3) By the ſtatute 29 Car. 2. c. 3. Tenant pur autre vie, may deviſe his eſtate by will atteſted by three 
witneſſes, and if he does not deviſe the eſtate, it is chargeable in the hands of the heir if it ſhall come to him 
by reaſon of a ſpecial occupancy, as aſſets by deſcent; in caſe there be no ſpecial occupant thereof, it thall go 
to the grantees executors or adminiſtrators, and ſhall de aflets in their hands. See 2 Salk. 464. 2 Vern. 719. 
And by the ſtat. 14 Geo. 2. c. 20. the ſurplus of the eſtates pur auter vie in caſe of inteſtacy, is made diſtributable 
as perſonal eſtate, "Theſe two ſtatutes have aboliſhed the title of general or common occupancy ; but ſpecia! 
occupancy by the heir at law, where the original grant is to a man and his heirs during the life of co/142912 
vie, ſtill continues. See further as to the general doctrine of 1 and of what things it may be, 2 Bl. 
Com. 8, 258, and 400. The notes to the 13th Edition, Co. Lit. 41. b. Com. Dig. Eftates (F. ) 2d. Raym. 


1000. 6 Mad. 66. Bac. Abr. Eſtate for life (B.) Vin, Abr, One —and Eſtate (R. a. 3.) Eg. Ca. Abr. 
Eſtate (B.) 1 Ait. 524. 3 4th. 708. 


3 | | date ; 


Chap. 5. ExreoSIT1ON of DEE DS. 105 
date; in theſe caſes the leaſe ſhall begin on the 27th day of 
May (1). But if the words be, to have and to hold 55 
henceforth, or from the making hereof, in theſe caſes the leaſe 
ſhall begin on the day in which it is delivered. And if it be 
to begin @ die confectionis, then it ſhall begin the next day after 
the delivery. And if it be, to have and to hold for twenty- 
one years, without mentioning when it ſhall begin, it ſhall 
begin from the * delivery, if there be no former leaſe in being; . 109. 
and if there be, then it ſhall begin from the time of the end- 
ing of that leaſe. If the deed have a date which is void, or 
impoſſible, as the zoth of February, or 40th of March, and the 
term be limited to begin from the date, then it mall begin 
from the delivery. So if a man by his deed recite a leaſe 
which is not, or which is void, or miſrecite a leaſe that is in 
eſſe in point material, and then ſay, to have and to hold from 
the end of the former leaſe ; this leaſe ſhall begin in courſe of 
time at the time of the delivery of the deed. 
co. 1. 133. If one make a leaſe of land to A. for twenty years, and 
bio 39% then grant it to B. to have and to hold to him from the end of 
the firſt term, Cc. in this caſe this ſecond leaſe ſhall begin, as 
ſoon as the firſt leaſe, by what means ſoever, ſhall end. But 
if the words of the ſecond leaſe be, to have and to hold to him 
from the end of the twenty years, in this caſe the ſecond leaſe 
ſhall not begin untill the twenty years be expired. And if one 
make a leaſe of white acre to A. for ten years, and of black 
acre to B. for twenty years, and then, reciting both the leaſes, 
doth make a leaſe to C. to begin after the former leaſes ; this 
ſhall be taken reſpectively, and ſhall begin, for white acre after 
the end of the ten years, and for black acre after the end of 
co. 6. 36. twenty years. And if one makes a leaſe to T'wo for ſixty years, 
provided that if the leſſees ſhall die within the term, that then 
preſently after the deceaſe of the laſt of them longeſt living, 
the leſſor ſhall reenter, and one of them die; and after the 
leflor doth make a leaſe to another, Habendum &c. cum poſt 
ſive per mortem ſurſum redd vel forigfacturam of the laſt ſurviv- 
ing leſſee acciderit vacare for forty years; in this caſe, this ſe- 
cond leaſe ſhall begin after the death of the leflee ſurviving, 
reentry of the leſſor, or the effluxion of time of the firſt leaſe, 
which of them ſhall firſt happen, and the leſſee cannot at his 
election make it to begin at any other time. 
bier 261, If a man make a leaſe for thirty years, and four years — 
make another leaſe to another man, in theſe words. Noveritis 
Fc. me A. de B. predictis 30. Annis finitis dediſſe & conceſſiſſe 
B. de C. &c. Habendum d die confectionis preſentium et termius 
predifto finito, uſque ad finem 3 1. Annorum : by this the ſecond 
Craddock:s obs ſhall begin at the end of the thirty years. And if one 
fee. Co. H. make a leaſe to A. for twenty years, and after make a leaſe to B. 
to have and to hold to him, from the end of the firſt term, for 


— —y 


(1) In the caſe of Pugh and Duke of Leeds, ſolemnly determined in B. R. Michaelmas term 1777. Leaſe 
for twenty one years, made to commence from the day of the date, held to be a good leaſe in poſſe Mor: and the 
{ame as if it had been to hold from the date; the following caſes were mentioned in that deciſion ; Dyer 218. 
Moor 4. 5 Co. Clayton's caſe. 5 Co. Barwick's caſe. Flewellin's che. 4 Bulſt. 177. 1 Roll. Rep. 8 3 
Bult. 204. Co. Lit. 46. b. 166. 5. Aleyne 77. 6 Wil. & M. queſtions on a 1 leaſe. 11 LEin. 4. 
Sir Robert Hoare's caſe. 2 Ld. Raym. 1141.—Thompſon & Vandike, in B. R. Michaelmas 1736. cer. Ld. 
Hardwicke. and the caſe of the Attorney General v. Counteſs of Portland in the Exchequer cor. Sir Thomas 
Parker. See further on this point, Vin. Abr. Eſtate (Z a.) Time (A.) Com . Eſtates (G. 8.) 1 1/7. 
Nep. pt. 2. p. 165. Bac. Abr. Leaſes (E. ) rule 2. and notes to Co. Lit. 45. | 
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Ex POSITION of DEED S. Chap. 5 


twenty years, to be accompted from the date of the laſt deed ; 
in this caſe the ſecond leaſe ſhall begin at the end of the firſt | 


leaſe, and theſe words [to be accompted, &c.] ſhall be re- 


* 
47 one make a leaſe of land to A. for ten years, and after by Dier 112, 
indenture grant it to B. to have and to hold to him, from 
Michaelmas next for ten years, and after the firſt leſſee doth 
purchaſe the reverſion, by which his term is drowned ; in this 
caſe, the ſecond leaſe ſhall begin preſently when Michaelmas 
is come. 

* If two jointenants be, and one of them grant the land to _ * 
I. S. to have and to hold to him for twenty years, if the leſſoer 
and his companion ſo long live; by this the leaſe ſhall conti- 
nue no longer than they both live together, and when either of 


them is dead the leaſe is determined. And if one grant his co. 5. . 


land to I. S. to have and to hold to him, his executors, &c. for 


the term of one hundred years, if A. B. and C. live fo long, 


and leave out theſe words [or either of them] in this caſe, if 
either of them die, the leaſe is determined. But if the words 


be, to have and to hold for one hundred years if A. B. or C. 


[omitting or either of them] ſhall live fo long, contra. If a fed 3e 
leaſe be made of land to the huſband and wife, to have and to 


hold to them for twenty-one years, if the husband and wife, 


or any child between them, ſhall fo long live; this is a good 
leaſe, and ſhall continue for all their lives, and for the life of 


the longeſt liver of them, albeit the firſt words be in the co- 


ulative. 
If one poſſeſſed of land for a term of years, grant the ſame Dierz07.75, 
to another, to have and to hold to him, his executors and ad- =: png 
miniſtrators, or to him and his aſſigns, or to him, without any $23, 775 
more words; or if a man that is poſſeſſed of a term grant his ng 


leaſe to another, and doth not fay for what time; it ſeems in 


| theſe caſes, the whole term is granted, albeit no livery of ſeiſin 


be made. And in the firſt caſe if livery of ſeiſin be made, 


then it ſeems there doth paſs an eſtate for the life of the gran- 
tee, and therefore that this 1s a forfeiture of the eſtate of the 
leſſee for years, whereof he in the reverſion may take advantage 


preſently. And if a leflee for years of land grant a rent out of 
the land generally, without any limitations, this ſhall be con- 
ſtrued to enure for a grant of the rent ſo long as the eſtate of 
the grantor doth continue. But if he grant a rent by expreſs 
words, for the life of the grantee : by this the Sruntee ſhall 


have it for all the term if he live ſo long. 


If one grant lands to J. S. to have and to hold to him for co. ger 
life, reſerving the firſt ſeven years a roſe, and if he will hold “ “ 
the land over, that he ſhall pay a rent in money, and no li- 
very of ſeiſin is made; by this it ſeems in certain is made a 
leaſe for ſeven years, untill the condition be performed; and 

then alſo it ſeems it is a leaſe for no longer time. And ſo per- 
haps it will be, if livery of ſeiſin be made. 

If one grant a rent of 5. per annum unto 1. S. to have and co. fuper 
to hold to him, Ce. until he ſhall receive 20. in this caſe he . 
ſhall have a leaſe for four years of this rent. But if lands be 
granted to J. S. to have and to hold, Cc. until he thall receive 
20 l. out of the profits of it; in this caſe if livery of ſeiſin be 
made, the grantee hath an eſtate determinable upon the levying 
of the money; and if no livery be made, he hath no eſtate at 
all but at will. 


4 If 
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l "MI male u leaſe for life, and ſay that if the leſſee within 
Lit. 18. One * year pay not 20. that he ſhall have but a term for two * P. 111. 
years; by this if he doth not pay the money he hath only a 
leafe for two years, albeit livery of ſeiſin be made upon it. 
co 9. 63. bo. If one make a leaſe to 7. S. to have and to hold to him, his 
executors Gc. for ten years if J. D. ſhall live fo long, and 
I. D. is dead at the time when the leaſe is made; in this caſe 
I. S. hath an abſolute leaſe for ten years. 


Plow 253. Hf one grant lands to J. S. to have and to hold to him, his 
To: oper. executors, Sc. for three years, and fo from three years to three 
Der 24 years during the life of J. S. or from three years to three 
years during the life of the leſſee; by this it ſeems J. S. hath 
a leaſe for fix years and no more. And if one grant lands to 
I. S. to hold for three years, and after the end of thoſe three 
years for three other years, and after the end of thoſe three 
years for three other years, during the life of the leſſor; by this 
it ſeems I. S. hath a leaſe for nine years and no more. And 
yet if in theſe and ſuch like caſes, where a leaſe is made from 
ſo many years to ſo many, for the life of any perſon, livery of 
ſeiſin be made upon this deed, ſecundum formam charte 3 this 
perhaps may be an eſtate for life. | 
1411.8.10, If lands be granted, to have and to hold from Lady-day, 
CO. pro termino unius Anni & fic de uno Anno in unum Annum quams- 
diu ambabus partibus placuertt ; by this the grantee hath a leaſe 
for three years only in certain, and afterwards a leaſe at will. 
And if lands be granted to have and to hold from the Nativity 
of Chriſt next, pro termino unius Anni, & ſi in fine dict“ unins 
Anni ambe partes placerent quod eadem preſens dimiſſio foret re- 
novata tunc babend premiſſa to the leflee, &c. ab & poſt diftum 
Jeftum Nativitatis Domini uſque terminum trium Annorum extunc 
prox” ſequen'; by this the grantee hath a leaſe in certain but 
for one year only, and if the parties agree again, a leaſe for 
three years. 
8 If one make a leaſe to J. S. to have and to hold to him for 
21 f. 7. 386. years, and ſay not how many years: by this the R hath a 
leaſe for two years and no more. 
Co. 3.1 If one grant his land to J. S. to have and to hold to him 
until J. D. ſhall come to twenty-one years of age; in this 
caſe if J. D. dye before that time the leaſe is ended; 
oe CER poſſeſſed of a term of years of land doth grant the 
11.4.42. land to another and his heirs, this by conſtruction will amount 
to a good grant of his intereſt (1). 
Pies 263 If lands be granted to huſband and wife, and to I. S. to hav 
and to hold to them, and to the heirs of the huſband and J. 
S; by this the wife hath only an eſtate for life, in a moiety 
with her huſband, and the husband and J. S. have the fee fim- 
ple in joynt-tenancy, to them and their heirs. 
ö. er If lands be granted to two brothers, or two ſiſters, or to Limitation of eſtates 
ir.25 a * brother and fiſter, or to a father and ſon, or any others, 79 overs perions, 
to have and to hold to them, and the heirs of their bodies be— P. 112. 
gotten : by this they have joynt eſtates for their lives, fo that | 
the ſurvivor of them will have the whole for his life, and ſe— 
veral inheritances, 2, e. eſtates in general tail by moiettes in com- 


(1) See ante 89. note 1. 
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mon one with another (1). And if land be granted to two men 
and their wives, and the heirs of their bodies begotten; in this 
caſe they have joynt eſtates for life, and afterwards the one 
huſband and wife ſhall have the one moiety, and the other 
huſband and wife the other moiety, in common (2). And if 

lands be granted to a man and two women, to have and to 
hold to them, and the heirs of their bodies; by this they have 
each of them an eſtate tail in common with the other (3). 

If lands be granted to huſband and wife, to have and to Lit. Ses. 
hold to them, and their heirs of their bodies iſſuing, or in any &. be 
ſuch like manner; by this the wife hath an eſtate tail, as far , 
forth as the huſband. - But if it be granted to them, to have Co. 1 1co. 
and to hold to them, and the heirs of the body of the huſband, 
or to the huſband and wife, and the heirs of the huſband which 

he ſhall have by his wife, or in any ſuch like manner; by this 
the wife hath only. an eſtate for life, and the whole. eſtate tail 
is in the huſband. So vice verſe if lands be granted to huſband 
and wife, and the heirs of the wife upon her body begotten by 
the huſband ; by this he hath an eſtate for his life only, and his 
wife the whole eſtate tail. And if lands be granted to the 
husband, to have and to hold to him and the heirs of his bo- 
dy, on the body of his wife begotten ; or to have and to hold 
to him, and the heirs of his body begotten on the wife he ſhall 


firſt marry ; or to have and to hold to him, and his wife he ſhall 


Uſe, | firſt marry; and the heirs of their bodies begotten ; in theſe 


caſes the huſbands have the whole eſtate, and the wives nothing 
at all. But otherwiſe it is it ſeems when the eſtate is limited by 
way of uſe to a man and his wife, that he ſhall afterwards 
marry, for by this it ſeems the wife ſhall take alſo. 
If lands be granted to A. a married man, and to S. a married 15 H. 7.10, 
wife, and to the heirs of their bodies engendred ; by this they 
have cach of them an eſtate tail preſently executed, and whiles 
the wife of the huſband, and the huſband of the wile live, they 
ſhall hold it for their lives, and if they happen to dye, and theſe 
to intermarry and have iſſues, their iſſues ſhall have it accord- 
ing to the intail. 
If lands be granted to A. and B. to have and to hold to A. bier ns. 5c. 
for life, the remainder to B. in fee: by this A. ſhall have the 
whole for his life, and B. the fee ſimple afterwards (4). 
When the Haleudun As touching this matter, theſe differences are to be taken; Cs. 2. 23. 
mall be ſaid io be between things that are granted, and between the eſtates : when pil. see. 
repugnant and void; 18 
and When not, but the things that are granted are ſuch as lye in grant, and take 45 TY 
ſhall control, divide, effect by: the delivery of the deed only, without any ceremony, Ce. ſuper 
M ogy the pre- o take * effect by the ſame ceremony; and when not, but ano- g 
* P. 113. ther ceremony is required to the perfection of the grant and 
eſtate: and when there is an expreſs eſtate made by the deed 
in the premiſes thereof; and when but an implied eſtate only: 
as for examples, if one grant land, rent, common, or any ſuch 


like thing, to one and his heirs, by the premiſes of the deed, 


— 8 


(1) And if a gift be made to two men and the heirs of their two bodies, the remainder to them two and 
their heirs; they are joint tenants for life, tenants in common of the eſtate tail, and joint-tenants of the fec. 
Co. Lit. 183. RIP 

(2) Of the inheritance ; and no croſs remainder or other pollibility ſhall be allowed by law, where it is once 
ſettled and takes effect. Co. Lit. 25. b. 

(3) So if lands are given to two men and one woman, and the heirs of their three bodies begotten, they have 


ſeveral inheritances. Co. Lit. 184. a. 


(4) See further in Bac. Abr. Joint-tenants (D). Cem. Dig. Eſtates (K. 1.) Jn, 4br, Joint-tenants (P.) 
to 


Chap. 5. ExPOSTLITION of D E E DS. 


to have and to hold to him for life, or to have and to hold to 
him and to his aſſigns, without more words; in this caſe the 
Habendum is repugnant and void, and by this the grantee ſhall 
have an eſtate in fee ſimple, if livery of ſeiſin and atturnment 
as the caſe doth require be duly made, for otherwiſe no eſtate at 
all, but at will, will paſs. So if a man grant a rent, or any ſuch 
like thing that lieth in grant, to one and his heirs, to have and 
to hold to him for years; this is a void Habendum, and the 
grantee ſhall have the fee ſimple. But if a man grant land to 
another and his heirs, to have and to hold to him for a certain 
number of years; in this caſe, whether he make livery of ſeiſin 
or not, it is a good Habendum; and by this the grantee ſhall 
have an eſtate for ſo many years, and no more. Cu if one grant 
land, rent, common, or any ſuch like thing, to one in the 
premiſes of the deed, without limitation of eſtate, (which in 
judgment of law is an implied eſtate for life) to have and to 
hold to him for a certain number of years, or at will ; this 
Habendum is good, and ſhall ſtand with the premiſes, and qua- 
lify it; and by this the grantee ſhall have but a leaſe for years, 
erk. G. 5 or at will, as the Habendum is. And if one grant land by the 
Co, rer premiſes of a deed to one and his heirs of his body, to have 


Lit, 20. 


Dier 126. and tq hold to him and his heirs; this Hebendum ſhall ſtand, 


als Ther and this ſhall be taken an eſtate tail, and a fee fimple expectant. 


man's caſe, 


Paſe. 16a. So vice verſa, it land be granted to one and his. heirs, to have 


BR. and to hold to him, and his heirs of his body; this ſhall be 
cs. fr conſtrued an eſtate tail, and a fee "Pp expectant, and fo both 


l ſhall ſtand together (1). 


Tf lands be given to B. and his heirs, to have and to hold to 

B. and his heirs, and if he dye without heirs of his body, 

that it ſhall revert to the donor, it ſeems this is a fee tail only, 

and no fee ſimple expectant. Voluntas donatoris in charta dont 

ſur manifeſte expreſſa obſervanda eſt. 

Ce. 10,107, If a leaſe for years be made of land, 2 then the Ieflor by 
mw the premiſes of the deed, granteth the land to another, to have 
and to hold the reverſion of the land to him, Se. for life; 

this Halendum ſhall ſtand. So if by the premiſes of the deed, 

the reverſion be granted, to have and to hold the land itſelf, 
this is good and both ſhall ſtand together ; but nothing is 

granted in either caſe but the reverſion. 

Dier 304. If the next advowſon of a church be granted to three, to 
Co. 8. 19. have and to hold to them, and either of them, jointly, and ſe- 


+ Co.2. 55. verally; this is joint and the Habendum is void. + And yet if 
8; one grant land to two by & the premiſes of the deed, To have 4 P. 114. 
bier 16. and to hold to one of them for life, the remainder to the other 
for life ; this is not repugnant, but ſhall ſtand together, and 
make the eſtates ſeveral, and in remainder one after another. 
So if a leaſe be made to two, to have and to hold the one 
moiety to the one, and the other moiety to the other; by 
this they have ſeveral eſtates. Expreſſum facit ſemper ceſſare 
facitum. 
b „ F have a leaſe for years of land, and he | reciting this, 


by the premiſes of the deed doth grant all his eſtate in the land, 
to have and to hold the land or the term after his death, or 
for part of the time only; in this caſe the Habendum is void, 
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of rent: and how tee, leſſee, &c. and againſt the feoffor, grantor, leſſor, &c. 21. 
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and the whole eſtate doth paſs kntfdiately by the premi- | 
ſes (1). 

15 5 tehant for life ſurrender a moiety of his land, and the vie: 256, 
leſſor grant it all to a ſtranger, to have and to hold the one 
moiety for life, and the other moiety for forty years after the 
death of the tenant for life; this Habendum ſhall ſtand | and 

_ enure according to the grant. 

If a man ſeiſed of land in fee ekt a leaſe for life of it to cn. N43 
one, and after grant the reverſion of it to another, to have“. 
and to hold the reverſion and the tenements aforeſaid cum poſt 
mortem, forisfaf, &c. wvacare acciderit; in this caſe, the 
Habendum and premiſes may ſtand together (2). It is uſual in 
the Habendum of a deed to ſet down to what uſe the party, to 
whom the deed is made, ſhall have the thing granted. But 
touching this, and the matters that do concern uſes, ſee uſe 
infra at large. And ſee alſo more for the expoſition of deeds in 
Teftaments numb. 8. Grant numb. 4. Leaſes cap. 14. numb. 4. 

Note. And here note, that parol agreements and conveyances have 

the ſame conſtruction for the moſt part made upon them, as are 

made before upon deeds. And therefore if a man by word of 
mouth, without any writing, grant all his land in Dale to J. S. 

to have and to hold to him for life, but doth not ſay for whoſe 

life; this ſhall have the ſame conſtruction as ſuch a grant 
made in writing hath (3). | 

This is always taken moſt in advantage of the feoffee, gran- Co. f. 111, 


In the reſervation 70 208, 8. 


that ſhall be taken. and yet ſo as the rent be paid during the time (4). And there- Tt. Me 
fore if the reſervation be only to the feoffor, grantor, Cc. and 24 
the deed do not fay alſo [to his heirs, executors, &c.] this re- 
ſervation ſhall continue only for the life time of the grantor 
and ſhall determine with his death. And fo alfo it is where 
the reſervation is to the feoffor, or his heirs, in the disjunctive; 
for in this caſe the rent ſhall continue only during the life of the 
grantor (5), And yet if one make a leaſe for years rendring rent 
yearly during the ſaid term, to the leſſor, or his heirs, or exe- 
cutors; this is a good reſervation during all the term, by rea- 
ſon of theſe words [during the term] (6). So if the feoffor or 
* P. 11 4. leſſor be * ſeiſed in fee, and make a feoffment in fee, or 
leaſe for life or years, rendring rent to the feoffor, or leſſor, or Plow, 171, 
his executors or afligns; in this caſe the rent ſhall continue 3 TR 
only for the life of the leſſor. But if the reſervation be to the Pi* 45: 
feoffor, or leſſor, his heirs and aſſigns, in the copulative, or in 
the disjunctive to him, or his heirs, or to him and his ſucceſſors 
| (if it be the leaſe of a corporation) during the term; then all 
the aſſignees of the reverſion ſhall enjoy it. And if the reſer- 


vation be thus, 2 and paying ſo much rent (without any 


- ths 2 —— 
* 


_ * _ —_— 


(1) See tio. I Salk. 346. 1 528. | 

(2) See further, in what caſes the Habendum ſhall be repugnant to the premiſes, Vin. Abr. Grants * a.) 
and the caſe of Throckmortom v. Tracy, Plaw. 145. ; 

(3) See accordingly 1 Wood 254. 5.—but ſee flat. 29. Car. 2. c. 3. and 2 Bl. Com. 297. 

(4) By what words a reſervation may be made. See Com. Dig. Remainder (B. 2.) Vin. Abr. Reſervation 


* 


(5) And is void as to the heir, 1 Vent. 163. fer the reſervation being in the disjunctive, to the feoffor or 
his heirs, both cannot take it, and the word heirs cannot be a ward of limitation, for if the heirs are to take at 
all, they-mulſt take originally, and if the rent veſts in the feoffor, it cannot afterwards go to the heirs, for that 
would be contrary to the reſervation. 

(6) If the rent is made payable yearly, without ſaying during the term, the payment muſt be made during 
the term. Mor 459. 


more 
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more words,) this ſhall be taken for all the time of the eſtate, 
and ſhall go to him in reverſion accordingly. And if the re- 
ſervation be, rendring ſo much rent during the ſaid term, 
and doth not ſay to whom; in this caſe it ſhall be conſtrued to 
be to him that hath the reverſion, and accordingly it ſhall be paid 

8 and ſhall continue during the term (1). But if 4. be ſeiſed 

Bland, M. Of land in fee, and make a leaſe for years of it, rendering rent 

en. B. x. to A. [without ſaying to his heirs, &c.] during the ſaid term; 
this rent ſhall continue only during the life of A. and no loh- 
ger. And yet if A. be poſſeſſed of a term only, and make an 

under leaſe or aſſignment with ſuch a reſervation, Quere. 

7. 8. 1 If the reſervation be thus, yielding and paying 20s. duritig 
the ſaid term, omitting the word [yearly] this ſhall be taken, to 
be not once only, but yearly during the term, and accordingly 

Paſ. 2rJac. it muſt be paid. And if a leaſe be made for years, rendring 

Bat B. R. in every middle of the year, quolibet medio Anni 20 l. this ſhall 

Ce. 20.107. be paid during the term. 
If one by deed indented grant lands to A. to have and to hold 
to him for life, the remainder to B. and the heirs of his body, 
and for default of ſuch iſſue, to remain to D. in tail, or for 
life, yielding therefore yearly, &c. in this caſe the reſervation 
| ſhall extend to all the eſtates. 

G . ii. If a leaſe be made the 10th. day of Auguſt, ehdring rent at 

fuper Lit. our Lady day and Michaelmas; in this caſe albeit our Lady 

288 day be firſt named, yet the firſt payment ſhall be at Michael- 

mas next after the making of the deed. 

Per. Willi- If the reſervation be at Michaelmas, or within twenty days 

Fan After : in this caſe the 2oth. day ſhall be taken exclufive. But 

Jug, if the rent be to be paid at Michaelmas or by the ſpace of 

9 Jac. B.R, 1 days after, in this caſe the 2oth day ſhall be taken in- 

eluſive 
If a leaſe be made in December, from the Nativity of Chriſt 
next for one year with this addition, Et , in fine dicti Anni ambe 
partes agrearent quod eadem dimiſiio foret renovata tunc habend' 
& tenend premiſſa difto J. S. (the leflee) ab & poſe dictum feſtum 
tunc proxim. ſequend. uſque finem trum Annorum. Reddendo de 
Annuatim durante difto termino diff. W.S. Sc. in this caſe, the 
reſervation ſhall relate to both the terms; and the rent ſhall be 
paid the firſt year, although they do not agree to renew theleaſe. 
Co. er If two jointenants by deed poll, or by word, make a leaſe & P. 116. 
for life, reſerving a rent to one of them; this ſhall go to them 
both (2). So if one of them be tenant for life, and the other 
in fee, and they join in a leaſe for life; or gift in tail referving 
a rent ; the rent ſhall enure to them both. But if tenant for 
life, and he in reverſion, join in a leaſe for life, or gift in tail 
by deed reſerving a rent, the rent ſhall enure to the tenant for 
life only, during his life, and after to him in reverſion. 
* If two tenants in common make a leaſe of their land ren- 


Co. 10. 106. Aring 205. rent; this ſhall be but one 20s. and not two 205. 
So if the leaſe be rendring a hawke or a horſe: by this they thall 
have but one hawke, or one horſe, and not two hawkes or 


— ——— 


(1) See accordingly, Co. Lit. 47. a. and further, Vin. Ar. Relervation {N).—by what words the rent 
reſerved may be continued to thoſe who become intitled after the death of the leſſor, ſee Gil,. on Rents 64. 

(2) In reſpect to the joint reverſion ; ſo a ſurrender to one of them ſhall envre to them both. Cs. Lit. 214. 
a, but if the leaſe be by deed indented 91 them both, and the reſervation to one of them only, it ſhall enure 
to him only, to whom it is made, Lit. S 346. ice further for the reaſon, and authorities on this point, Gidb. 


on Rents 63. Bac. Abr. Rent (G.) Vin. Abr. tit. Reſervation (E.) 
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| Deriſe. | 
| Remainder. term were ſo deviſed by will, contra. And if one give or grant 
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two horſes, as it ſhall be in caſes where they do joyn in the 
grant of ſuch things out of their land (1)7. 
If one make a gift in tail of two acres of land, the one at 00.10. 166. 
the common law, and the other in burrow Engliſh, rendring 
an oxe to him and his heirs, and the donee having two ſons 
die, and the eldeſt ſon doth inherit the one acre, and the 
youngeſt ſon doth inherit the other; in this caſe the donor and 
his heirs ſhall have but one ox, &c. 5 
If one make a leaſe of land for years if the leſſee live fo Co.10.10, 
long, and after the leſſor by his deed indented doth grant the my 
land to another, to have and to hold the reverſion to the gran- 
tee for his life cum poſt mortem Ec. aut aliter acciderit vacare 
reddend inde Annuatim to the grantor and his heirs cum rever/io 
predicta acciderit, gs. 4d. per annum; in this caſe this reſerva- 
tion of rent ſhall not begin before the reverſion happen in poſ- 
ſeſſon. ON. „ 7 TD OR COR 
If rent be reſerved to be paid at two terms, and it is not 13 f. . 
ſaid by equall portions; yet it ſhall be ſo taken, and it muſt be COT 
ſo paid (2). Eine. . 
In other reſpets, If one be poſſeſſed of a term of years of land, and grant it Done 57. 
by deed to J. S. for his life, and after his death to J. D. in this 
| caſe the whoſe term is granted to J. S. and his executors, ad- 
miniſtrators, and aſſigns ſhall have it and not J. D. But if a 


to another his horſe, or his books for his life, and that after 
his death they ſhall remain to another, the remainder is void, 
and the firſt ſhall have it for ever, for the gift or grant of ſuch 
a thing for an hour is the gift of it for ever (3). . 
JJ;õͤĩèâXIßy 7, (4) 
And it is now time that we come to the other parts of a deed 
and firſt to a condition. 8 :; 3 : 


* 


(1) See accordingly. Bro. Abr. tit. Reſetvation pl. 44. 5 
(2) It is very truly obſerved, in the preface to Ld. Ch. Baron Gilbert's Treatiſe on Rents, that there is no 


part of the law more extenſively uſeful, and intereſting, than that of rents, and yet perhaps no part in which 
thoſe niceties and diſtinctions, that are eſſential both to rights, and the means of recovering them, are leſs 


underſtood. Thoſe who ſeek to obtain a clear knowledge of the doctrine of rents, and the practice reſpecting 


them, will find very conſiderable aſſiſtance in that excellent book, and in another ſmall treatiſe of the ſame 
author on diſtreſſes and replevin. See alſo the ſtatutes of 32 H. 8. c. 37. 2 . M.c.5. 4 Ann. c. 16. 


S 10. 8 Ann c. 14. 4 Geo. 2. c. 28. 11 Geo. 2. c. 19. 20 C. 2. c. 52. § 42. and further in Co. Lit. 47, 


and the notes thereto. 


(3) But in a will, ſuch a deviſe of a perſonalty, with 2 remainder over, is good; whether it be by way 
of uſe, or not, ſee the caſe of Hyde v. Parrat, 1 Pr. Vis. 1. | 


(4) It may not be improper to ſubjoin ſome account of the ſeveral acts of parliament for regifering deeds 


and wills, 

The firſt ſtatute in order of time is that of 2 C3 Ann. c. 4. For the publick regiſtering of all deeds, 
«© conveyances, and wills, that ſhall be made of any honors, manors, lands, or hereditaments within the It 
« riding|of the county of York after the 29th of September 1704,” It enacts, that a memorial of all deeds, and con- 
veyances which ſhall be made after the 29th of September 1704, and of all wills and deviſes in writing, where 


the deviſor or teſtator ſhall die after the ſaid 29th of September, whereby any henors, manors, &c. in the ſaid 
_ Weſt-Riding may be any way affected in law or equity, may, at the election of the parties concerned, be regiſtered in 


manner directed by that act, and that every deed or conveyance, that ſhall, after any memorial is ſo regiſtered, 
be made of the honor, manor, &c. comprized in any ſuch memorial, ſhall be adjudged fraudulent and void 
againſt any ſubſequent purchaſer or mortgagee for valuable conſideration, unleſs ſuch memorial thereof ſhall 


be regiſtered as by the act is directed, before the regiſtering of the memorial of the deed or conveyance, under 


which ſuch ſubſequent purchaſer or mortgagee ſhall claim; and that every deviſe by will of the honors, &c, 
contained in any memorial ſo regiſtered, that ſhall be made and publiſhed after the regiſtering of ſuch memorial, 
ſhall be adjudged fraudulent and void againſt any ſubſequent purchaſer or mortgagee for valuable conſidera- 
tion, unleſs a memorial of ſuch will be regiſtered in ſuch manner as by the act is directed. The act then 


_ eſtabliſhes an office for the regiſter ;—dire&s the mode and time of his election by the freeholders, and of a ſuc- 


ceſſor on his death, forfeiture, or ſurrender of the office; - the mode and forin of the memorial, the 
ceremonials to be obſerved thereon, and the fees to be paid for it; and inflits penalties on the regiſter in caſe 
of neglet. The act does not extend te any cepybeld gſtates, nor to any leaſes at a rack rent, nor to any leaſe not 


3 exceeding 
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exceeding twenty- one years where the actual poſſeſſion and occupation goeth along with the leaſe. It direQs that 
memorials of wills regiſtered within ſix months after the death of every reſpective teſtator, dying within the 
kingdom of England, dominion of WVales, or town of Berwick upon Tweed, or within three years after the 


death of every reſpective teſtator dying in parts beyond the ſeas, ſhall be as valid againſt ſubſequent purchaſers, 
as if the ſame had been regiſtered immediately after the teſtator's death. 


The ftatute of 5 Ann. c. 18. is, for inrolment of bargains and ſales within the Veſt Riding of the county of 


York, in the regiſter-office there, and for making the ſaid regiſter more effectual. | 
The ſtatute of 6 Ann. c. 35. eſtabliſhes a regiſter for the Eaſt Riding of the county of York, and for the town 
and county of Kingſton upon Hull, for all deeds, and wills, of lands therein, which thall be made and executed 
after the 29th of September 1708, on the ſame plan, and under nearly the ſame regulations, as in the before 
mentioned act, and this act directs that all the clauſes and proviſions contained in it, which are not provided 
for or contained in the ſaid acts of 2 & 3 Ann. c. 4. and 5 Ann. c. 18, ſhall extend to lands in the Veſi Riding, 
as effectually as if they had been inſerted in the ſaid acts for eſtabliſhing the regiſter in the J//? Riding, 
The ſtatute 7 Ann. c. 20. eſtabliſhes in like manner a regiſter for the county of Middleſex after the 29th of 
September 1709, with an exception not only of copyhold eftate, leaſes at a rack rent, and leaſes not exceeding twenty- 


one years, as in the ſeveral acts before mentioned, but with an additional exception of the chambers in Serjeant's 


Inn, the Inns of Court, or Inns of Chancery. | 


The ſtatute of 8 Geo. 2. c. 6. eſtabliſhes in like manner a regiſter for the North Riding of the county of 


York after the 29th day of September 17 30. | | | | 
Theſe acts, except 5 Ann. c. 18. appear at length in 1 vol. Wood's Conv. p. 452 to 480. __ | 
For ſome general obſervations on the act of 7 Ann. c. 20. clear directions as to the mode of regiſtering 

| deeds and wills, and various precedents of memorials, ſee Rigg's Inſtructions for the regiſtering of Deeds, &c. 

and Herſeman's Prec. in Conv. 2 vol. 821, by” 5 3 | . 5 

Mr. Juſtice Black/lone in 2 vol. of his Commentary, p. 343, treating of theſe acts, ſays, „but however 

e plauſible theſe proviſions may appear in theory, it hath been doubted by very competent judges, whether 

« more diſputes have not ariſen in thoſe counties (where regiſters are eſtabliſhed) by the inattention and 

« omithons of parties, than prevented by the uſe of regiſters,” 3 
By theſe ſtatutes there is not any time limited for regiſtering deeds ; it is therefore obvious from an inſpec- 

tion of the acts, how neceflary it is, that deeds ſhould be regiſtered immediately on their being executed; to inforce 

this the more ſtrongly, it may not be uſeleſs to conſider, If a ſubſequent conveyance or mortgage ſhould be 


executed for a valuable conſideration, and from an almoſt momentary inattention or delay of the firſt vendee, 


or mortgagee, in not immediately regiſtering, the ſecond vendee or mortgagee ſhould regiſter firſt ; whether, in 


ſuch caſe, the firſt vendee, or mortgagee, doth not therebybecome in a worſe ſituation, than he would have 


been by law, in caſe the regiſtring act had not been made. 7 | | 
For the operation and conſtruction of the regiſtering acts, ſee the caſes of Cheval v. Nichols. 1 Str. 664. 


Honeycomb v. Waldron, 2 Str. 1064. Forbes v. Denifton, 2 Brown's Parl. Ca. 425. Hine v. Dodd, 2 Ati, 
275. Le Neve v. Le Neve, 3 Aik. 646. and S. C. 1 Veſ. 64. N Mo 
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. this doth differ from a limitation, which is the bounds or | 
cCompaſs of an eſtate, or the time how long an eſtate ſhall 2 K. 8. 16. 
i" | continue (1). And this ſometimes is contained in a teſtament *** 7e. 
bl. e or will, and ſometimes in a deed. And when it is in a deed 
. it hath no proper place aſſigned it, but it may be in any 
part of the deed; howbeit for the moſt part it is placed 
next after the Hasena, or next after the reſervation of the 
rent. It is alſo ſometimes annexed to and depending upon 
eſtates; and ſometimes annexed to and depending upon recog- 
nizances, ſtatutes, obligations, contracts, and other things: 
conditions are alſo contained in acts of parliament and records. 
But of theſe we ſpeak not here in the enſuing matters, which 
are eſpecially to be applied to ſuch conditions as are uſually 
contained in deeds and annexed to the realty. 1. e. to eſtates 1 in 
fee- ſimple, fee- tail, for life, or years. 

And of theſe conditions there are divers kinds. For ſome ce. fer 
are in deed or exprefs, i. e. when the condition is expreſſed by boa 
the party in legal terms, and by expreſs words in writing, or 1 8 

without writing, knit to the eſtate; as if I enfeoff a man of Co. s. 43. 
land, rendring rent at a day, on e e that if it be not 
paid, it ſhall be lawfull for me to re-enter. And ſome are in 
law or implied, z. e. when the condition is Zacite created b 
the law, without any words uſed by the party. The firſt ſort of 
conditions alſo are ſome of them precedent, or executed, 1. e. 
when the condition muſt be fulfilled are the eſtate can take effect; 
as where an agreement is between me and J. S. that if he pay me 
10/. at Michaelmas, he ſhall have ſuch a ground of mine for ten 
years; or where I make a leaſe of land to I. S. for ten years, 
provided that if he pay me 101. at Michaelmas, he ſhall have 
the land to him and his heirs ; and in theſe caſes by the per- 
formance of the condition the eſtate is acquired (2). And 
ſome of them are ſubſequent, and executory, z. e. when the 
eſtate is executed, but the continuance thereof dependeth upon 
P. 118. the breach or * performance of the condition; as where a leaſe 
5 is made for years, on condition that the leſſee thall pay 10“. 
to the leſſor at Michaelmas, or elſe his leaſe ſhall be void; and 
in this caſe by the performance of the condition the eſtate is 


i | 1 Condition. Condidicn is a kind of law, or bridle, annexed to ones Termes of 

i uid, act, ſtaying or ſuſpending the ſame, and making it un- . 

certain Whether it ſhall take effect or no; or, as others define it, “ 201. 

18 itis modus, a quality annexed by him that hath eſtate, intereſt, 

i or right, to the land, &c. whereby an eſtate, Ce. may either be | 
1 e created, defeated, or enlarged upon an incertain event. And | 
i Limitation, 


Re 74 : Duotuplex, 


— 


—— mY 


(1) For the diſtinctien between a condition, and a limitation, ſee Bac. Abr. Conditions (H.) and further 
in 1 At. 374, 383. 


(2) Or if an eliate be limited to J. upon his marriage with B. the marriage in a precedent condition, and 
till that m no eſtate veſts in 4, Shower's Parl. Ca. 83.— ee further 1 Pr. Ilm. 284. 2 4th 18. 1 Fe. 
4. S. C. 1 id.. pt. 1. p. 159. 
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Chap. 6. Of a CONDITION. 


„enter. 


4175 
held and kept (1). Theſe conditions alſo are ſome of them i in 
the affirmative, 1. e. that do conſiſt of doing, as provided that 
the leſſee ſhall pay the rent, or pay 101. to the leſſor, &c. 
And ſome in the negative, f. e. that conſiſt of not doing, as 
provided that the leſſee ſhall not alien, &c. And ſome of 
them are in the affirmative, which imply a negative, as provid- 
ed that if the rent be unpaid that the leffor ſhall reenter, which 
implieth a negative, vis. not paid. Conditions alſo are ſome 
of them collaterall, z. e. when the a& to be done is a collate- 
rall act, as that the party ſhall pay 104. go to Rome, or the like. 
And ſome are inherent, . e. ſuch as are annexed to the rent 
reſerved out of the land whereof the eſtate is made. And 
ſome of them alſo are reſtrictive and contain a reſtraint, as that 
the leſſee ſhall not alien, or do waſte, or the like. And ſome 
are compulſory, as that the leſſee ſhall pay to the leſſor 10 J. 
ſuch a day, or his leaſe ſhall be void. And ſome of them be 
ſingle, 2. e. to do one thing only. And ſome copulative, 1. e. 
to do divers things. And ſome disjunctive, 3. e. when one 
Go, ow thing of divers 1s required to be done (2). And ſome condi- 
tions make the eſtate whereunto they are annexed voidable only, 
by entry or claim. And ſome of them make the eſtate void, 
:þjo facto, without entry or claim. And ſometimes they tend 
to deſtroy eſtates, ſometimes to make, or to enlarge eſtates, and 
ſometimes neither to make nor deſtroy, but only to clogs 
eſtates, as where a leaſe 1s made rendering rent on a day, on 
condition if it be not paid that the leſſor ſhall enter on the 
Lit, cet. land and keep it till the rent be paid. And all theſe ways con- 
_ ditions may be lawfully made, Ineſſe poteſt donationi modus, 
conditio five cauſa. 
The conditions in law, or implied, are E by common 
law, or by ſtatute laws. The firſt ſort, are ſome of them 
; founded on ſkill, as where an office is granted, there is a con- 
dition Zacite implied, that if the grantee doth not execute it 
faithfully according to the truſt, the grantor may put him out. 
And ſome are without ſkill, as where an eſtate is made for 
life or years of land, there is this condition implied, that if 
the leſſee do waſte be ſhall forfeit the place waſted, or if the 
leiſ:e make a feoftment of the land, he ſhall forfeit his eſtate, 
and the leffor ſhall enter. And where an eſtate is made in fee 
F land; this condition is implied, that the feoffee ſhall not , 1 
Co. 4. 121. alien it in mortmain (3). And theſe conditions do ſometimes 5 eee 
give a recovery, and no entry, as in the caſe of waſte. And be made and dene 
ſometimes they give an entry and no recovery, as in the caſe of uben condition: 
alienation in mortmain. In the caſe of exchange alſo there 1 . 


A conditicn may be 
5 2 condition in law, for which ſee exchange. anncxed 3 or not; 
21 H. 7. 24. 


Pak, l. It is a general rule, that when a man hath a thing he may 329 294 3 way be 


0 mace and anncxcd 
727-7 condition with it as he will. Conditions in deed therefore may thereunto 


— 


(1) For the nature and doctrine of conditions precedent, and ſubſequent, ſee 2 Pr. Mims. 419, 626. 
1 Vern. 83. 3 Chan. Ca. 130. 3 Lev. 132. 1 Mood 273. Ca. Temp. Taib. 166. Swinb. 267. Eq. Ca. Abr. 
eee (B.) Bac. Abr. Conditions (I.) Vin. Ar. Conditions (J. ) Com, Dig. Conditions (B.) PFearne 
on conting. remain. 3 edit. 313. 2 Burr. 899. 4 Burr. 1930. 1 Ji}. pt. 1. p. 105, 13h. 

(2) If the condition be in the copulatiye, and it is not poſible to be ſo performed, it thall be taken in the 
disjunctive. See fully as to conditions copulative and disjunctive, Vin. Abr. Conditions (S. b.) and (T. b. 2. 

(3) And to every eſtate of tenant by the curteſie, in dower, for life, Sc. there is a condition in $4 
ſecretly annexed to their eſtates, that if they alien in fee, Cc. that he in the reverſion or remainder may 

Co. Lit. 233. b. allo poſt.— And if by any accident a Spe is diflolved, the donor or his heirs 

by a tacit condition anizexed by law ſhall have the land in reverſion, and not the lon by efcheat, Co. Lit. 13. b. 
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= Of 2 CONDITION. 


Chap. 6. 


be annexed to things inheritable, to frank tenements, or to 
chattells reall and perſonall : as for example, if a feoffment in 
fee, gift in tail, or leaſe for life, be made of lands or tene- 
ments, or a grant be of a rent, common, or the like thing, in 
fee-ſimple, fee-tail, or for life, theſe things may be done. upon 
condition. So a leaſe for years of land, or a grant of a rent, 
c. for years, may be made upon condition. And a leaſe may 
be made for five years on condition, that if the leſſee pay to the 
leſſor within the firſt two years ten marks then he ſhall 
have the fee, otherwiſe but for five years. Alſo a guardian in Perk. Sect. 
chivalry may grant the wardſhip of the body and land, or cel fre- 


either of them, on condition, Tenants by ſtatute merchant 


ſtaple, or elegit, may grant their eſtates upon condition. 


ſubſequent, as it may be upon a condition precedent. 


bl 


Lit. 274. 
Perk Sect. 


The 74 
lord may grant his ſeigniory to his tenant on condition. The 
tenant for life may grant his eſtate to his leſſor, or him in re- 
verſion upon condition. The king may make letters patents of 
denization to an alien, or a charter of pardon to a man for his 
life, upon condition. Alſo releaſes and confirmations may be 

made upon condition. And a ſubmiſſion to an award may be 
upon a condition. But an inſtitution to a benefice, or an 
induction, may not be on a condition. An atturnment, or an 
expreſs manumiſſion of a villain cannot be upon a condition 


And a 


condition cannot be releaſed upon a condition, as ſome hold. 


But the contrary is held by others clearly, and that there is no 


difference between this and a releaſe of a right: zdeo quere. (1). 
An award cannot be made on a condition, as was held in Sherers 
caſe 35 Eliz. A contract or ſale of a chattel perſonal, as an ox 
or the like, may be upon condition, as if A. ſell his horſe 
to B. that if A. do ſuch an act, then B. ſhall pay 5/. at the 
day agreed upon, otherwiſe but 4/. So if I agree with a phy- 
ſician, that if he cure ſuch a diſeaſe he ſhall have ſo much; and 
in this caſe he cannot have the money until he have done the 
cure. As where I promiſe a man 10/. when he hath built 
ſuch a houſe, in this caſe he cannot have the money until the 

| houſe be built. Alſo retaining of ſervants, delivery of char- 
ters, and divers other things may be done upon condition. 
And if an executor aſſent to a legacy upon a condition; the 


aſſent is good, but the condition is void. 


And conditions annexed to eſtates in all the caſes before, 

howſoever they are moſt frequently and ſafely made by deed 

in writing, yet it ſeems ſuch conditions may be made and an- e, 

nexed to any eſtate of a thing grantable without deed, without vo, & 

any writing at all; howſoever in ſome caſes it cannot be well 

| pleaded, nor uſed without a deed; for it is a rule, that if a 71s. 

” P. 220; condition be pleaded * in any action to defeat a freehold, the 
deed wherein the condition is contained mult be ſhewed. But 


of chattels real, as leaſes for years, and the like, or grants of 


chattles perſonal, a man may plead that ſuch leaſes and grants 


were made upon condition, without ſhewing the deed. 


in the firſt caſe alſo of a condition to avoid a freehold, it may 
be given in evidence to a jury, and they may find the matter 


And 


at large as it is, and ſo the party may have advantage of the 
condition without ſhewing any deed of it. Alſo the pleading co. 5. 40. 


Co. 8 98. 
Dier 242. 


Co. 2. 74. 


Co, ſuper 
Lit. 274» 


Perk. Sect, 
712, 713. 


co. 4. 23, 


Lit, Sect, 
365. 

Co, ſuper 
Lit, 161. 


Stu. 16. 
Perk. Sect. 


_—_——_ 


(1) A condition cannot be releaſed, upon condition; for the condition annexed to the releaſe ſhall be void, 


and the releaſe ſhall be good. Co. Lit, 274. b. Com, Dig. Condition, (A 8.) 


of 


to 


0) 


Chap. 6. Of «a CONDITION. > nh 


of a feoffment in fee on condition, without deed and re-entry, 
©. 8.90, is good if the party confeſſes the condition. A condition may 
| be annexed to a limitation of uſes, and thereby the ſame may 
be made void (1). See 2. % . | 
Co. ſuper The nature of an expreſs condition annexed to an eſtate in 4- The nature of 
Tak. dg. general is this; that it cannot be made by, nor reſerved to, a 0d of a Hmisstien. 
Sad. Li. ſtranger; but it muſt be made by, and reſerved to, him that 
358. . | 0 ; | 
bers. doth make the eſtate. And it cannot be granted over to ano- 
ther, except it be to and with the land or thing unto which it 
is annexed and incident. And ſo it is not grantable in all 
_ caſes; for the eſtates of both the parties are ſo ſuſpended by 
the condition, that neither of them alone can well make any 
eſtate, or charge, of or upon the land; for the party that doth 
depart with the eſtate, and hath nothing but a poſſibility to 
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have the thing again upon the performance or breach of the 9 
Pier 298. Condition, cannot grant or charge the thing at all. And if he il 
co.5.44 that hath the eſtate, grant or charge it, it will be ſubje& to i 
18, 829. the condition ſtill ; for the condition doth always attend and if 
| wait upon the eſtate or thing whereunto it is annexed : ſo that M 


although the ſame do paſs through the hands of an hundred 

men, yet is it ſubject to the condition ſtill; and albeit ſome of 

them be perſons priviledged in divers cafes, as the King, in- 

fants, and women covert, yet they alſo are bound by the 

condition (2). And a man that comes to the thing by wrong, 

as a diſſeiſor of land whereof there is an eſtate upon condition | 

in being, ſhall hold the ſame ſubject to the condition alſo. 
bier 117. And when the condition is broken or performed, &c. the 

Co. r0.in whole eſtate ſhall be defeated : ſo that if there be a leaſe for 1} 

ingon's life made by deed and not by will, the remainder over in fee, | I 


cale, Super 


Lit. 239, ON Condition that the. leſſee for life ſhall pay ten pounds to the 


Lit, Sect, 


54, berk. leſſor; if the leflee pay not this ten pounds, the eſtate in re- 7 8 1 
vect, 564. mainder is avoided allo, Et fic e converſo, unleſs by ſpecial 1 


n * 4 
= 
Y 1 
. 
— — — —— — 


to. 264. Dier limitation it be otherwiſe provided; as if A. grant by indenture 1 
Lit, 224, land to B. for life, the remainder to C. in fee, rendring rent to i} 
A. and his heirs, with condition that if the rent be behind, e 1 
to re-enter and retain the land during the life of B. and no | 'l 
more, and A. doth enter in the life time of B. for non pay- _ | 
ment ; this doth not deſtroy the remainder. And if tenant | 1 
for life and he in remainder join in à feoffment on condition, = 
that if, &c. then the tenant. for life ſhall re-enter; this 9 


* 1s good without defeating the entire eſtate : for regularly a con- * P. 121. 
dition cannot avoid a part of an eſtate only, and leave another | 
part entire; neither can the eſtate be void as to one perſon, and 
good as to another, (except it be in caſe of a condition annexed 
to an eſtate limited by way of uſe, as in Frances caſe Co. 8. go.) 
And yet if A. make a gift in tail to B. the remainder to B. in 


| fee upon condition not to alien, and B. doth alien ; this doth q 

co. 4. 12x, defeat the eſtate tail only, and not the remainder. Alſo the i 

Diz 127, Whole eſtate of the whole, and not of ſome part only, ſhall be 1 

avoided; except by agreement the condition be ſpecially re- i 

ſtrained to ſome part, and the re-entry given in that part only ; ll! 

(1) And ſhall be executed by ſtatute 27 H. 8. ſo that the donor and his heirs may take advantage of the 1 

10 condition. Sav. 77. See further in Vin. Abr. Condition (N.) | 3% 
f (2) And although regularly no laches ſhall be accounted in infants, or feme coverts, for non-entry, or Wit 
of non claim to avoid deſcents; yet laches ſhall be accounted in them, for non- performance of a condition annexed 1 
to the ſtate of the land. Co. Lit. 246. b. is 
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118 „ a CO NDIT ION. Chap. 6. 


as where a feoffment is made of two acres, on condition that 
if ſuch a thing happen, the feoffor ſhall enter into one of 
them. And further when he that hath right doth re-enter by 80. e. 
force of ſuch condition, he ſhall' avoid all charges and incum- 
brances put upon the land after the condition made; for he 
that doth enter into land by force of ſuch a condition, muſt have 
it again in the fame plight as it was when he parted with it. 
And finally, a condition for the moſt part will not determine ses inf, 
the eſtate without entry or claim. So that howſoever a limi- 
tation hath much affinity and agreement with a condition, | 
and therefore it is ſometimes called a condition in law, both «Li. ca. 
of them do determine an eſtate in being before; and a limi- . „ 
tation cannot make an eſtate to be void as to one perſon, and 8; 17-64. 
good as to another; as if a gift be made in tail to one and his 
heirs males, until he do ſuch a thing, and then his eſtate to ce. e. ,.. 
ceaſe and go to another: yet herein they differ; 1. A ſtranger Pi. 300. 
may take advantage of an eſtate determined by limitation, and * 
ſo he cannot upon a condition. 2. A limitation doth always 
determine the eſtate without entry or claim, and fo doth not 
a condition (1). "my | ; 


5. When an efate - Conditions annexed to eſtates are ſometimes ſo placed and £* 2: Lo 


Cromwei's 


ſhall be condirion- confounded amongſt covenants, ſometimes ſo ambiguouſly ce 10 e- 


7 = — . . ry Porting- 
will make a con. drawn, and at all times have in their drawing ſo much affinity eee. 
dition, and what with limitations, that it is hard to diſcern and diſtinguiſh them. F. 98 
not; and how 2 Know therefore that for the moſt part conditions have condi- 274.8. 16. 
condition may be ©. g : 1 f : Lit. Set, 
known from a co- tional words in their frontiſpiece, and do begin therewith ; and 28, 32g, 
venant, or limita- that amongſt theſe words there are three words that are moſt 3" 33“. 
proper, which in and of their own nature and efficacy, with- 

out any addition of other words of re-entry in the concluſion 


of the condition, do made the eſtate conditional, as proviſo, ita 


Provife, Ita qued, quod, and ſub conditione. And therefore if A. grant lands to B. 


Sub condition. to have and to hold to him and his heirs, provided that, or fo 

| as, or under this condition, that B. do pay to A. ten pound at 

| Eaſter next; this is a good condition, and the eſtate is condi- 

$i, bi contingat. tional without any more words. But there are other words, 

as Si, /i contingat, and the like, that will make an eſtate con- 
* P. 122. ditional alſo, but then they muſt have other words * joined 

with them, and added to them in the cloſe of the condition, 

as that then the grantor ſhall re- enter, or that then the eſtate 

ſhall be void, or the like. And therefore if A. grant lands to 

B. to have and to hold to him and his heirs, and if, or but if 

it happen, the ſaid B. do not pay to A. ten pound at Eaſter, 

without more words, this is no good condition; but if theſe 

or ſuch like words be added, that then it ſhall be lawful for 4. 

to re-enter, then it will be a good condition (2). 


— ———_ 


993 


(1) For the diſtinction betwen a condition in deed, and a limitation, denominated by Littleton, a condition 
in law, ſee 2 Bl. Com. 155. Alſo the books, referred to in page 114, note 1. and further in Roll. Abr. 
Conditions (K.) Fearne on conting. rem. 194, 196, 423. 1 Att. 383. and the caſe of Aveyln v. Ward, 1 Veſ. 
420. | 1 | | 
(2) See more amply by what words a condition may be created, in Bac. Abr. Conditions (A.) and Vin. Abr. 
Condition (C.) (D.) (H.)—If the reader conſiders the very great extent of the title Condition in Viner's 
Abr. (being almoſt an entire volume) and the numerous ſubd.vifons thereof, he will not be ſuprized at the 
frequent references to that book. Mr. Hargrave, in his edit. of Co. Lit. g. a. note 3, ſays, He is the more 
« frequent in his references to that abridgment, becauſe it tends to facilitate the uſe of that immenſe 
„ body of law and equity; which, notwithſtanding all its defects and inaccuracies, muſt be allowed to be a 
e neceſlary part of every lawyer's library.“ The advantages attending frequent references to the abridgments 
and digeſts, it is preſumed, are too obvious to require to be pointed out : The reader thereby has before him 
in one view all the caſes on the point, which are by far too numerous to be inſerted in a note, even if they 
were all correſpondent, and did not varv in their circumſtances or deciſions, 

| But 


Of 2 CONDITION. 
8 But here note that theſe words proviſo, ita quod, and ſub con- 
Co. a. 70+ ditione, albeit they be the moſt proper words to make condi- 


911. Il. tions, yet do they not always make the eſtate by the deed to be 
Fro. 256. .. conditional, but ſometimes do ſerve for other purpoſes ; for the 
Plow. 136. word proviſo hath divers operations beſides ; for ſometimes it 
Perk. Seas, doth ſerve for and work a qualification, or limitation, and 
73 ſometimes it doth ſerve to make and work a covenant only (t). 
And then only (being inſerted amongſt the covenants of the 

deed) it doth make the eſtate conditional, when there are theſe 

things in the caſe: 1, When the clauſe wherein it is hath no 
dependence upon any other ſentence in the deed, nor doth par- 
ticipate with it, but ſtands originally by and of itſelf : 2. When 
it is compulſory to the feoffee, donee, Sc. 3. When it comes 

on the part, and by the words of the feoffor, donor, leflor, 

&c. 4. When it is applied to the eſtate, and not to ſome other 
matter; as if one grant a manor with an advowſon appendant, 


and after the Habendum and reſervation of rent, amongſt the 


| covenants, there is this clauſe inſerted [provided that the gran- 
tee ſhall regrant the advowſon for the life of the grantor] this 
is a good condition. And thus it may be alſo a condition, and 
a covenant: as if the words run thus, provided always, and the 
feoffee, &c. doth covenant, &c. that neither he nor his heirs 
ſhall do ſuch an a&, this is both a condition, and a covenant, 
But if the clauſe have dependence on another clauſe of the 
deed, or be the words of the feoffee, &c. to compel the feof- 
for to do ſomething, then is it not a condition but a co- 
venant only; as if there be in the deed, a covenant that the 
leſſee ſhall ſkowre the ditches, and then theſe words follow 
[provided that the leſſor ſhall carry away the earth:] or if there 
is a Covenant that the lefſee ſhall repair the houſes, and then 
theſe words follow [provided that the leſſor do provide tim- 
ber.] So if this clauſe be applied to ſome other thing, and 


Covenant. 


not to the thing granted, then is it no condition, as if a leaſe 


of land be made rendring rent at B. provided that if ſuch a 
thing happen, it ſhall be paid at C; this doth not make the 
eſtate conditional. Or a leaſe is made for years without im- 
peachment of waſte, proviſo quod non proſternet domus volun- 
tarie; in this caſe, howſoever this doth make the priviledge, 
yet doth it not make the eſtate conditional. Or a leaſe is made 
for years rendring rent, * provided that the leſſor, ſhall not diſ- 
train for the rent; in this caſe this is a good condition, but not 
annexed to the eſtate. So if in a deed of bargain and ſale of 


Der 318, land, after the Habendum, there are theſe words, viz. upon 


theſe conditions following, viz. that if the vendor pay the 
vendee twenty pound at Eaſter, and enfeoff him of a meadow 

called S. before Whitſontide, that the hargain ſhall be void. 
Provided nevertheleſs that the bargainer ſhall hold the land for 

twenty years without the let of the bargainee ; it ſeems this 
-1H.8,1;, Provided, in this caſe, doth not make a condition. So if a 
cn _— leaſe he made of a houſe, and amongſt the covenants theſe 
words are inſerted, [provided alſo that if the leſſor will dwell 
upon it, or keep it in his hands, then the leſſee, his executors 
and aſſigns, doth covenant upon one year's warning to remove and 
give place to the leſſor, this leaſe notwithſtanding ;] it ſeems 


3 


119 


©P, 123. 


(1) See accordingly Co. Lit 203. b. Mo. 307, 
Bac. Ahr. Condition (G.) Nelf. Air. Condition (B. 
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07 What ſhall be a condition, and not a covenant, 
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this is no condition but a covenant only. If a leaſe be made ys 
provided that if the rent be behind, without any more words; * R. in the 
this is no good condition. Muddy Gar- 


The word / alſo doth not always make a condition, for 1 
ſometimes it makes a limitation; as when a leaſe is made for 
years if I. S. ſhall live ſo long. 

There are other words alſo that in the King' s. grant, in laſt 3 * 
wills and teſtaments, and other ſpecial caſes do make condi- 337: Pocr. 
tions, as ea intentione, ad effectum, propoſitum, , intentionem, Di 138. | 
paying, and the like. So that if one deviſe his land to I. S. ; Kl. 4.22. 
ea intentione, Go. that he ſhall pay to W. S. ten pound, or fe. ea 


paying, or ſo as he pay to . S. ten pound, or to fell, Sc. C10. 4+. 
| theſe are good conditions (1). But theſe words regularly do po. 5. 
not make a condition when they. are uſed in deeds. And * 
therefore if one make a feoffment in fee ea intentione, ad gf. 
factum, Gc. that the feoffee ſhall do, or not do, ſuch an act; 
| theſe words do not make the eſtate and but it is abifo- 
lute notwithſtanding. . And, yet perhaps theſe words being con- 
joined with ſome. others may make a condition; as if lands be 
granted ea intentione quod |. n Sc. tunc quod reirabir, 
or the like (2). 
Allſo e are ſometimes made, eſpecially i in eftates and beet 
leaſes for years, without any of theſe formal words, when the 5:. 63. 92. 
apparent intent of the leſſor is to make the eſtate conditional; 
albeit the words be not uſed as the words of the leſſor, but as 
the words of the leſſee, or indefinitely of neither. And there- 
fore it hath been ſaid, That if an indenture be made between 
A. and B. thus; it is agreed and covenanted between the par- 
ties aforeſaid, that B. ſhall have the land for years, and that 
he ſhall not alien it; that this eſtate is conditional: But it 
ſeems this is not laws (3). But if this clauſe be inſerted amongſt 
other covenants, vis. If the leſſee hinder the leſſor to fell, 
cut, and carry away the trees upon the lands deviſed, that the 
| leſſor may re-enter and. the leaſe ſhall be void; this is a good 
P. 124. condition, and ſo it hath been adjudged in the caſe of * Haward 
| and Fulcher, Hil. 3. Car B. R. And if a leſſee for years do 
covenant in his leaſe, that if he, his executors, or aſſigns, ſhall 
alien, that it ſhalt be lawful for the leſſor to re-enter ; it ſcems 
this is a good condition, and not a, covenant only.(4), And if 
a leaſe for years be made; and this clauſe is inferted in the 
deed, it is agreed between the parties, that if the lefſee do not 
pay ten pounds to the leſſor at Eaſter, from thenceforth 
the leaſe ſhall be void; this is a good condition. And if a 
leaſe be made with this clauſe inſerted in the deed, it is agreed 
that whoſoever ſhall have the eſtate or intereſt, that he or 
they ſhall find ſureties within the year for the rent, otherwiſe 
the eſtate ſhall ceaſe; it ſeems this is a good condition. And 


— — 


he * 
* — : 9 r. %. „ ARIAS. 


— 


(1) A. deviſed lands to B. paying 40 l. to C. it is a good condition; for C. has no other enedy; and 3 
will ought to be expounded according to the: intent of the deviſor, Vin. Ar. Condition (I) pl. g 

(2) A condition may be annexed to a deviſe, as well as to any other conveyance. Koll. 3 Condition 
(L.) Sec further by what words a condition may be ereated in a EA Bac. Abr. Condition (B.) and Com. 
Dig. Deviſe (N. 9. 

(3) [f leaſe be made to a man 104 his aſſigns for twenty one years, provided that he ſhall not aſſign, the pra- 
viſo being repugnant to the premiſes is void; but it would dave been good, if the word effigns had been omitted. 
4495 281. cited in Bac. Abr. Grants (I.) 

(4) And the leſſor may take it as a covenant or condition, but not as both, Dals. 8. Bac. Ar, Condition 
(8. 5 | 

; —_ if 


2 


Chap. 6. f a CONDITION, 121 
Dier 66, 65. if a leaſe for years be made with this clauſe inſerted, and that 
Nan it ſhall not be lawful for the leſſee to alien without licence of 
. the leſſor, under pain of forfeiture; this is a good condition. 
- Dier 79. 27. And if a leaſe for years be made of a houſe, with this clauſe 
tr inſerted in the deed, and the leſſee ſhall continually dwell in 
the ſame houſe upon pain of forfeiture of the ſaid term; this is a 
Plow. 132. good condition. And if in a leaſe for years the leſſee covenant to 
pay ſo much rent, and then theſe words are inſerted, And if it 
ſhall happen, that the ſaid yearly rent, &c. then the leſſee doth cove- 
nant and grant, &c. that the leaſe ſhall be void ; it ſeems this is a 
good condition, and ſo hath it been ever taken; as was ſaid by 
8 Dodridge, Hil. 3. Car. And in all theſe caſes the eſtate js 
Co, er conditional. But in caſes of feoffments in fee, gifts in tail, and 
oct. & St. leaſes for life, it ſeems that words penned in this manner will 
* * not make conditions, but that in theſe caſes the preciſe and 
formal words of a condition are requiſite (1). And therefore 
if a feoffment be made by deed, and therein is inſerted this 
clauſe, that it is agreed, or that the feoffee doth covenant, 
that if the feoffor do ſuch an act, the feoffor ſhall reenter ; this 
is no condition, nor the eſtate hereby made conditional. And 
yet ſee Perk. Sed. 744. | T 
Dier 343, If one make a leale for years on condition to pay rent at four 
feaſts, and after there is a clauſe in the deed, and if the rent 
ſhall be behind, Sc. that he ſhall diſtrain; this clauſe doth 
not take away the condition, but the ſame doth continue, and 
the eſtate is conditional ſtill. See more in the next queſtion. 
Co. ſuper In the making of eſtates the cauſe is regarded, And in caſe 
— as grant of lands or tenements, cau/a doth ſometimes 
make a condition, as if a woman give lands to a man and his 
heirs, cauſa matrimonii prælocuti; in this caſe, if the either 
marry not the man, or the man refuſe to marry her, ſhe ſhall 
have the land again to her and her heirs. But on the other ſide, 
if a man give land to a woman and to her heirs cauſa matrimonii 
prœlocuti, though he marry her, or the woman refuſe, he ſhall 
not have the lands again to him and his heirs. And in the 
caſe of a grant executory the word [pro] may make a * con- & Pp. 12 5. 
co. her dition. And therefore if a man grant me an annuity pro una | 


Lit, 204. 4 777 bY 1 | J 
Li 14 acra terræ, or pro decimis, &c. or if he grant me an annuity for 
Plow 141. 


Plow . 10, A Way, or A gutter through my ground, this is conditional, and 
1; £4. 4. 2. if he be diſturbed in the way, acre of land, tithes, or gutter, 
bers. he may refule to pay the annuity. So if an annuity be grant- 
ed to an officer for the executing of his office; or pro con/ili9 
 Zinpendendo, if the grantee do not execute the office, or give 
counſel, &c. the annuity ſhall ceaſe (2). But if one grant me 

tithes, or an annuity, and I grant an annuity for theſe tithes, 

or grant to give counſel for the annuity ; it ſeems the grants 

that are in this manner are not conditional, but abſolute. So 

if I pro conjilio &c. or pro una acra terre, &c. make a feoff- 


— — 
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* at 


(1) Words of an expreſs condition, ſhall not ordinarily be conſtrued as a limitation; but where an eſtate is to 
temain over for breach of a condition, which 1s by expreſs words a condition, yet it it ou 
a limitation, per Holt 11 Mod. 61. Page and Hayward, 2 Salk. 570. S. C. 

(2) Regularly the word pro does not import a condition ; bur when the thing granted is executory, and the 
confideration of the grant is a ſervice, or ſome ſuch thing for which there is no remedy, but ſtopping the 
thing granted; as in the caſe of an annuity granted pro confilio, Sc. the word pro has the force of a condition, 
but not of a condition precedent, and therefore the performance thereof need not be averred when the annuity 
is demanded ; but in the caſe of a perſonal contract, as, if I ſell you my horſe for 10/1, it works by condition 
precedent, and you ſhall not take my horſe, except you pay me 101. per Hobart Ch. J. Hab. 41, 
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122 Of a CONDITION. Chap. 6. 


ment in fee, or leaſe for life of actotlive acre, theſe eſtates are 

Teſtament. not conditional. And if one deviſe land to be fold by his ex- pier 7. 127. 
ecutors, and to be diſtributed for his foul ; by this it ſeems mn. 
the eſtate or power of the executors 1s conditional. So if one 
deviſe his land to find a preacher or a chaplain. But otherwiſe 
it ſeems it is of land fo conveyed by deed in a man's life time. 
And if a feoffment be made of land ad erudiendum filium ; ſome . 
have ſaid this eſtate is conditional. 18 

Limitation, The moſt apt and proper words to make a limitation of an es. fuper 

eſtate, are, Quamdiu, dummodo, dum, gquouſque, ſi, and ſuch 28. 23+ 


| 235. Co. 10. 
like. And therefore if A. grant lands to B. to have and to 43 Plow. 
hold to him and his heirs, until B. go to Rome; or until he Sf. 90, Di- 
be promoted to a benefice; or until B. pay to A. or A. pay to 

B. twenty pounds; or ſo long as J. S. ſhall live; or if A. grant 
lands to B. to have and to hold to him, his executors, &c. if 

I. S. and I. D. ſhall live fo long. Or if A. grant lands to B. 
to have and to hold to him for the life of B. ſo that B. pay 

twenty pounds to A. at Eaſter following; theſe are not condi- 
tional, but limited to eſtates. So if A. grant lands to B. to 
have and to hold to him, for ſo long as he ſhall keep himſelf a 
widower, or dum ſola fuit, or durante viduitate, if the grantee 
be a widow, theſe are good limited eſtates, but theſe words do 
not make the eſtates to be conditional (1), 

If the words in the cloſe or concluſion of a condition be pe- 125. 
thus, That the land ſhall return to the feoffor, &c. or that he flow 359. 
ſhall take it again, and turn it to his own profit : or that the 6 
land ſhall revert, or that the feoffor ſhall reczpere the land; 
theſe are either of them good words in a condition to give -F 
re-entry, as good as the word [re-enter] and by theſe words the 

eſtate will be made conditional. 

6. What ſhall be The tenant by the curteſy, the tenant in tail 8 the poſſi- Co. fuper 
mY 3 = bility of iſſue extinct, the tenant in dower, the tenant for life, — C. g. 

eſtate ſhall be ſub- the tenant for years, by ſtatute, or elegit, gardian, &c. do 44 

je& to ſuch a con- hold their eſtates ſubject to a condition in law (2); ſo that if 

N either of them alien his land in fee, or claim a greater eſtate in 

FER a court of record than his own, he doth forfeit his eſtate, and 

P. 126. he in remainder or * reverſion may enter; and if ſuch a tenant do 


waſte, he in reverſion ſhall recover the place waſted (3). The 


LO 


(1) See accordingly Ge. Lit. 42. a. 13 edit. and nite 6, thereto. eit of lands by a teſtator to his 
wife durante viduitate, is not a bar of her dower. Lawrence v. Lawrence Dom. Proc. 16.th May 1717. | 
(2) Which is diſtinguiſhed from a condition in deed, it being that which is implied by law, without 
any expreſs words in the deed. Co. Lit. 232. b. 
(3) Waſte is either voluntary or actual, as by pulling down a houſe ; or it is permiſſive, as by ſuſtering it to 
fall Gr want of neceſſary repairs, 2 In/t. 145. An action of waſte lies againſt tenant by the curteſy, in dower, 
for life, &c. by him that hath the immediate eſtate of inheritance, for waſte, or deſtruction in houſes, gardens, 
woods, trees, or in land, meadows, &c. to the diſheriſon of him in reverſion, or remainder, Co. Lit. 53. a. 
The doctrine of waſte, tho? very material, is but little explained in the Touch/fone. It is not within the 
compaſs of a note to ſupply the deficiency. The editor will therefore content himſelf by referring the reader 
to ſome authors reſpecting waſte, under the four following general heads, in order to facilitate his inquiry into 
any particular point of that doctrine. | 
1ſt, What ſhall be deemed waſte and its different kinds, Co. Lit. 5 3. a. 5 Co. 12. Com. Dig. Waſte (D. 1.) 
2 Roll. Abr. 814. 2 Bl. Com. 281. Bac. Abr. Waſte ( A.) Obſervations upon eſtates for life reſpecting 
waſte, octavo, printed for Uriel, 1777. 

2d. Of what things, and in what manner, waſte may be made. 5 C9. 12. 21. 7 Co. 15. Vin, Abr. Waſte 
(C) and (D.) Bac. Abr. Waſte (C.) 

3d. By whom, and againſt whom, remedy may be had for it, Co. Lit. 285. a. 2 Roll. Ar. $24. 6 Co. 37, b. 
11 Co. 49. Wright's Ten. 44. 2 Inft. 299. Stat. 6 Ann. c. 31. Bac. Abr. Waſte (G.) (H.) 3 Bl. Com. 
223. Com. Dig. Waſte (C. 1.) 1 Fez. 521. 2 Ath. 383, 

4th. At what time, and in what manner, that remedy may be obtained, Co. Lit. 356. a. Br. Abr. Waſte 
pl. 42. F. N. B. 59. 2 Inft. 146. 306. Bac. Abr. Waſte (I.) Vin. Abr. Waſte (M. 3.) (L. a.) In 
what caſes Injun&on granted, Jin. fir. Waſte (R. a.) Eg. Ca. Ar. Waſte, 1 2 545. 2 Att. 183. 


1 tenant 


0 
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6. of « CONDITION. 


tenant in feeſimple doth hold his eſtate ſubject to a condition 
in law; ſo that if he alien his land in mortmain, he doth for- 
feit it, and the Lord may enter upon him. So alſo he that 
doth take land in exchange, doth hold it under a condition in 
law, vig. that if the land he give in exchange for that land be 
recovered from him that hath it, that he ſhall enter upon his 
own land again. Alſo every officer that hath to do in the ad- 


miniſtration of juſtice, all keepers of parks, ſtewards, beadles, 


perk. Sect. 


717. Co. 1. 


113. Plow. 


133. Co. ſu- 


per Litt. 146, 
217. Co. 2. 


71. 


Co. 146. Hil. 
40. Jac. B. R. 
Warner's 


caſe Co. 1. 


112. Alba- 
nies caie, 


Dier 126, 
348. 


Co. 8. 17. 


bailiffs, and ſuch like, hold their offices under a condition in 
law ; ſo that if they do not duly execute it, and do not all that 
thereunto doth appertain, they may forfeit them, and the gran- 
tor may put them out. Jn quo quis delinquit in eo eff de Jure 
puniendus (1). 

To every good condition is required an external form, 7. c. 
words to declare an intent in the party to have the eſtate con- 
ditional, as in the caſes before: and an internal form, 7. e. 
ſuch matter as whereof a condition may be made. 

As to things executed, the condition muſt be made and an- 
nexed to the eſtate at the time of the making of it; but as to 
things executory, it may be made afterwards. And if the 
condition be made in another deed, and not the ſame deed 
wherein the eſtate is made, if it be delivered at the ſame time, it 
is as good as if it were contained in the ſame deed. And 


123 


7. What ſhall be 
laid a good condi- 
tion in deed or li- 
mitation in its ori- 
_ gina] creation; and 


what not, 


1. For the manner, 
frame, and order 
of making it. 


therefore if a man make a feoffment, leaſe, or the like, by one 


deed abſolute, and at the ſame time make another deed of de- 
feaſance or condition, and deliver both together, this is a 
ood condition, and will make the eſtate conditional. But 
if the defeaſance be ſealed and delivered before, or after 
the deed, contra. And therefore if one make an abſolute 
feoffment in fee, and before or after the ſealing or delivery of 
that deed, the feoffor declare himſelf by deed, or the feoffor 
and feoffee agree by deed, that the eſtate made before, or to be 
made after, ſhall be conditional, yet this is not conditional. 


And yet if an annuity be granted abſolutely by one deed, and 


after the grantce grant to the grantor, that if the grantor do 


ſuch a thing, the annuity ſhall ceaſe: in this caſe the annuity 


is conditional (2). 
A condition may be annexed to an eſtate by way of uſe; as 


if a feoffment be made to A. to the uſe of B. and his heirs, on 
condition that B. ſhall pay to the feoffor twenty pounds ſuch a 


day; this is a good condition. So if one covenant to ſtand 
ſeiſed of lands to the uſe of B. and his heirs, on condition that 
if he pay him ten pounds, the uſe ſhall be void, or the like. 
Alſo a condition may be annexed to an eſtate created by will; as 
if one deviſe land to I. S. for his life, provided that he pay ten 
pounds yearly to J. D; this is a good condition. Whereof ſee 
in Teſtament. 


A rent, or any ſuch like thing may be granted on condition, 


24 fd. 3. 29. that * if ſach a thing be or be not done, the rent ſhall ceaſe * P. 127. 


But in caſe of land it is otherwiſe; for that cannot be granted 


for a time, and then revive again, and this condition is good. 


— 


— — 
— — 


(1) In like manner to all Franchiſes there is a condition in law annexed, that they ſhall not be miſuſed, 
Mir. ch. 5. § 4. 2 Infl. 223. Com. Dig. Condition (R.) What ſhall be deemed a breach of a condition 
in law, ſee in Com. Dig. Condition (5). 

(2) Alſo rents, conditions, warranties, and ſuch like, . executery, may be defeated by defeabince 
made either at that time, or at any time after and ſo the law is of ſtatutes, recognizances, and other things 
executory, Co. Lit. 237. 
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* P. 128. 


Mi 


Of « CONDITION. Chap. 6. 


after this manner. Alſo a condition to make an eſtate void for Go, 1.86. 
a part of the time is not good. And therefore if a feoffment 5:3. co. ,. 
be on condition, that upon ſuch a contingent the feoffor ſhall *** . 
enter, and have the land for a time, or the eſtate ſhall be void 
for a part of the time; or make a leaſe for ten years, provided 
that upon ſuch a contingent it ſhall be void for five years; 


_ theſe conditions are not good. And yet if a feoffment be made 
of two acres, provided that upon ſuch a contingent the eſtate 


ſhall be void as to one acre only; this is a good condition (1). 
A condition that a ſtranger, or the heir of the feoffor, ſhall co : 


do an act, is good; as if a feoffment be made to J. S. on condi- Boe & 


tion that J. D. ſhall pay to the feoffor ten pounds at Eaſter next; 4. 


N a 8 : N 159 ico, 
or if a feoffment be made on condition that if the heir of the ©» toper 


Lit. 379. 
feoffor pay twenty ſhillings to the feoffee, that the feoffor and Os. U. 
his heirs ſhall re-enter. But a condition to give a ſtranger a re- 7 © 


21 H. 7.11. 
entry is void ſo far forth. And therefore if an eſtate be made "7" + Co, 


upon condition, that upon ſuch a contingent a ſtranger ſhall 


enter, or the eſtate ſhall ceaſe, and another ſhall have it ; how- 
ſoever this may be ſo drawn, as it may be a good condition to 


give him, his heirs, &c. that doth make the eſtate, an entry, 


yet it cannot be good to give the eſtate, or the entry, to the 
ſtranger. So if a feoffment be made on condition that upon 
ſuch a contingent the feoffor and a ſtranger ſhall enter; this is 
not good to give an entry to the ſtranger, but it 1s good to give 


the feoffor a re-entry. And yet by will a man may deviſe a 


term after this manner. 
If a man enfeoff another, upon condition that he and 116 5 155 


heirs ſhall render to a ſtranger and his heirs a yearly rent of 
twenty ſhillings, &c. and if he fail of payment thereof, that 


the feoffor ſhall re-enter ; albeit this as a reſervation of rent is 
merely void, and the condition that doth call it a rent, 1s mere- 
ly miſtaken, yet the condition is good, and ut res waleat the 


words ſhall be taken contrary to their proper ſenſe. 


If Ienfeoff I. S. of land on condition that if J. D. give to Pork, Net, 
him ten pounds, or go to Rome before ſuch a day, Sc. that 
then the feoffee ſhall pay t to me ten pounds, Se. this is a good 
condition. 

If a feoffment be made to one and his bake, on condition be oper 
that if the feoffee pay to the feoffor ten pounds, he ſhall have 
the fee of the land; this is not a good condition. But if he 


ſay further, and if he fail to pay that, the feoffor ſhall re-enter, 
this is good (2). 


If a gift in tail be made to a man and the heirs of his body, © forr - 
and if he die without heirs of his body, that then the donor 
and his heirs ſhall re-enter ; this is a void condition, for when 
the iſſues fail, the eſtate is at an end. 


* Conditions that are ſo penned, as they are inſenſible and Aud. 
altogether incertain, are void : as if one make a leaſe on condi- 2 
tion that if the rent be behind to reſtrain, and if there be not che 14. Jac 
ſuthcient, the ground to enter into the premiſſes; this condi- 17 — 


41. 
tion is void for inſenſibility, and the eſtate is abſolute. Et fic 


a / milibus. 


— 


(1) Feoffment of two acres upon condition, and that for breach he may re-enter in one, this is a good 


condition, 


4. 


* 


Vin. Abr. Condition (N.) 


(2) The addition of the ſubſequent words being material, as the feoffee had a fee ſimple by the former 
Co. Lit. 207. b. 


A 


cbap. s. On CONDITION. bak 
3 75 A condition to enlarge or encreaſe an eſtate may be good, as Jo enlarge an 
ow. 477. i | . . | | . | eſtate. | 
0g. Lit if a gift be made in tail, or a leaſe be made for life, or years, 
380. "Ry N ä 
Perl. Set. on condition that if ſuch an act be done, or not done, the 
— 0%: leſſee ſhall have the land to him and his heirs, as if one make 
ag So 2 leaſe for life to one, and if the leſſor die without heir of his 
507. Plow. body, then he. doth grant the land to the leſſee and his heirs 


Lit. | . 
S. 507. for ever (1). Or if land be granted to a man for five years, on 


313, condition that if the grantee pay to the grantor within the two 
1 5 _ firſt years ten pounds, then that he ſhall have the fee-fimple, 
in the Lord Otherwiſe that he ſhall have the land but for five years, and 
date, Co. 3. livery of ſeiſin be made according to the deed; this is a good 
73: condition, and by this upon the performance of the condition 
the fee-fimple will paſs. So if one grant land: for five years 
rendring rent, and that if the leflee will hold it over to him 

and his heirs, that he ſhall pay twenty pounds rent; this is a 
good condition, and if he pay the rent, he ſhall have the fee- 
ſimple. So if a man make a leaſe for years, and at the ſame 

time, for the ſurety of the term to the leſſee, makes a feoffment 
to him, upon condition that if he be diſturbed in his term, he 

ſhall have the feeſimple of the land, and deliver both theſe 

deeds at one time, and give livery of ſeifin accordingly ; this js 
a good condition. So if a leaſe for life be made upon condi- 

tion, that if the leſſor or his heirs, pay to B. or his heirs, ten 
pounds at a certain day, that then the leſſor may re-enter, and 
if he do not pay it at that time, and the leſſee pay to the leſſor 

or his heirs ten pounds at a certain day, after the former day, 

that then the leſſee ſhall have the land to him and his heirs for 

ever; this is a good condition. But in all caſes where theſe 

kind of conditions are good to make the increaſed eſtate good, 

there muſt be theſe things in the caſe. 1, There muſt be a 
precedent particular eſtate, as an eſtate in tail, for life, or years, 

for a foundation to erect the ſubſequent eſtate upon, and that 

firſt eſtate alſo muſt be certain and irrevocable, not upon contin- 
gency, or with power of revocation. 2. The privity muſt re- | 

main until the time of the performance of tne condition, for 

if the donee or leſſee do grant away the firſt eſtate, the condi- | 4 
: | | - 1 

tion cannot afterwards be performed, to effect and produce the | 

encreaſing eſtate. 3. The ſubſequent eſtate muſt veſt eo inſtanti, 

when the contingency upon which the condition dependeth, = 

ſhall happen, or never. 4. The firſt and ſecond eftate muſt _ 

take effect by one and the ſame deed, or elſe by two deeds de- 1 
livered at the ſame time, for gue incontinenti fiunt inefje viden- pi 
tur. 5. The condition upon which the increaſe is, muſt * be 
poſiible and lawful, for upon an impoſſible condition it cannot, 
and upon an unlawful condition it ſhall not, increaſe (2). | 18 
N If one make a leaſe for life, provided that if the leſſce die = Ut 

within fixty years, that his executors ſhall have the land for fo 

many of the ſixty years as ſhall be to come at the time of his 
death ; this is no good condition to make the eſtate to increaſe, 
co. 1. 31. but it may be a covenant. And if a leaſe for years be made, on 
condition that if the leſſor ſell the reverſion of the fame land, 


P. 129. 


Covenant. 


— —— 


(1) And ſuch a grant will be good, as well of things which lie in grant, as of things which lie in livery, 
and may be annexed as well to an eſtate tail, which cannot be drowned, as to an eſtate for life or years, 
which may be merged by the acceſs of a great eſtate. Fearne on Cont. Rem. 20g. 

(2) The firſt ſour of theſe requiſites, and the reaſons for them, are mentioned in Ld. Staffird's caſe, 8 Co, 
and in Fearne in Cont. Rem. 20 4. but the 5th doth not appear to be ſpecificd in either of thoſe books, 
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To abridge an e- 
ſtate. | 


2, For the matter 
and ſubſtance of it. 


Prerogative. 


Teſtament. 


Ute, 


Bepugnant condi- 


tions. 


To reſtrain aliena- 


tion,. 


138. 


Prerogative. 


——— — — — 


(1) And the grantee may be alſo reſtrained from alienating for a particular time. 
and 3 Leon. 182. 

(2) Becauſe ſuch alienation is prohibited by law, and regularly, whatever is ; prohibited by law, may be 
prohibited by condition, be it malum probibitum, or malum in ſe, Co. Lit. 223. b. 

(3) And the law is the ſame in a deviſe in fee, upon condition that the deviſce ſhall _not alien; or in any 
conveyance whereby a fee ſimple doth paſs, Co. Lit. 223. a. 


the leaſe ſhall be void; it ſeems this is a good condition. 


Of « CONDITION, Chap. 6. 


the leſſee ſhall have the fee of it; this is no good condition to 
increaſe the eſtate. And a poſſibility cannot increaſe upon a 
poſſibility, as a leaſe for years to a leaſe for life, by one contin- 
gent, and the leaſe for life to a feeſimple, by another. And if a _ . 
leaſe be made to a man and a woman for their lives, on condi- Lit. 218. 
tion that which of them two ſhall firſt marry, that one ſhall 

have the fee, and they intermarry ; in this caſe neither of them 
ſhall have the fee for incertainty. 


If a raan make a leaſe for life, and add this condition, that Co, ſuper 
t. 218. 


Co. 8. 75. 


if the leſſee within one year do not pay twenty ſhillings, that 5.27. 


he ſhall have but a term of two years, and he do not pay the 
205. by this his leaſe for life is gone, and he hath now but a 
leaſe for two years. | 
If a leaſe be made, on condition that if a ſtranger diſlike it, H. 8. 13, 
or be diſcontented with it, that the leaſe ſhall be void; this is 
a good condition. 
If a leaſe be made, on 1e 10 that if a lecker be outlawed, MP. 6 Jo. 
If a feoffment be made, on condition that if the feoffee com- Tin. 3 k. ö. 
mit treaſon, that the feoffor ſhall re- enter; in this caſe the m. 
condition is vain, for if the feoffor enter, his entry is not law- 
ful, for the King is intitled, and his title ſhall be preferred. 


No condition or limitation, be it by a& executed, limitation 8 
„43 Co. Ys 


of a uſe, or by deviſe, or laſt will, that doth contain in it mat- 128. 
ter repugnant, and tending to the utter ſubverſion of the eſtate, 


or matter that is againſt law, or matter that is impoſſible to be 
done, .is good. And therefore in all ſuch caſes if the condition 
be ſubſequent, the eſtate is abſolute, and the condition void: 
And if the condition be to go before the eſtate, the eſtate and 
the condition both are void. 

If a feoffment or other conveyance be made of land, or a Co. ſerer 
grant of rent, &c. in feeſimple, by deed or will, upon . 
tion that the feoffee or grantee ſhall not alien to certain perſons, 
as to J. S. or to IJ. S. and V. S. this is a good condition (1). 

So if one make a feoffment in fee of land, on condition that 

the feoffee ſhall not alien it in mortmain; A0 is a good condi- 

tion (2). So if A. be ſeiſed in fee of black acre, and B. doth 
infeoff A. of white acre in fee, on condition that he ſhall not 

alien black acre; this is a good condition. But if the condi- 

tion be that the feoffee or grantee ſhall not alien the thing 
granted to any perſon whatſoever, or that if he do alien to any 
perſon, that he ſhall pay a fine to the feoffor; theſe conditions 

are void in * the caſe of a common perſon as repugnant to the 

eſtate (3). But in caſe of the King, ſuch conditions are good. 

And in the caſes of a common perſon alſo the alienation is good 

until it be avoided by the feoffor. And in Paſe. 19 Fac. B. R. 5 „ 1 
it was held by Juſt. Dodridge and Chamberlain, that if a feoff- Tworr's 
ment be on condition that if the feoffee alien, he ſhall pay 10/7. * 
.to the feoffor, that this 1s a good condition : but Ch. Juſt. and 

Juſt. Haughton held the contrary, for then this ſhall be a cir- 
cumvention of the law. If a gift had been made to an Abbot, 


Lorge's caſe. 2 Leon 82, 


and 


Chap. 6. Of, a CONDITION. 


Dot. & St. and his ſucceſſors, on condition not to alien, this had been a 


I 27 


No good condition. e | | 
Co. ſuper If one make a feoffment of land to an infant, on condition 
Lit. 224. 


70 H. xr. he ſhall not alien to any perſon; this is a good condition dur- 
43. 10. 30 ing the minority of the infant, but not afterwards, In like 
Perk. Sect. manner as if one make a feoffment to a huſband and wife, on 
Tos condition they ſhall not alien; this condition to ſome intent is 
good, 1. e. to reſtrain alienation by feoffment or deed, and to 
ſome intent repugnant and void, z. e. to reſtrain alienation by 
fine, for that is lawful. So if a gift be made in tail, on con- 
dition that the tenant in tail may alien for the profit of his 
iſſues; this is a good condition. And ſo if land be given in 
tail, upon condition that the tenant in tail or his heirs ſhall 
not alien in fee-ſimple, fee-tail, nor for the term of any others 
life, but for their own lives; this condition is good. But if 
lands be given in tail on condition, that the tenant in tail, or 
his heirs in tail ſhall not ſuffer a common recovery, levy a fine 
with proclamations according to the ſtatutes of 4 H. 7. and 
32 H. 8. to bar the iſſues, or on condition that he ſhall not make 
copyhold eſtates of copyhold land, according to the cuſtom of the 
place, or make leaſes according to the ſtatute of 32 H. 8. ca. 28. 
theſe conditions are held to be repugnant, and for that cauſe void 
(1). And yet ſee, for the laſt of theſe caſes, the opinion in Co. ſuper 
Tit. 223. to be contrary, and that a condition to reſtrain the 
bier. 48. making of ſuch leaſes is good; for this power is not incident 


Co. 6. 4. to the eſtate, but given to him collaterally by the ſtatute, and 
Quilibet poteſt renunciare juri pro ſe introducto. But tota curia 
in Mary Portington's caſe is againſt him (2). If a man make 

3 a gift in tail to A. the remainder to him and his heirs, on 

20, ſuper 


Co, lun Condition that he ſhall not alien; this condition as to the eſtate 
bier 227. tail is good, and void as to the other. And therefore if an 
Co. 6. 43. alienation be, he ſhall defeat it only as to the eſtate tail. And 
if a man make a gift in tail, on condition that the donee or 
his heirs ſhall not alien; this is a good condition to ſome in- 
tents, and void to other, and therefore if he make a feoffment 
in fee, or any other eſtate by which the reverſion is diſcontinu- 
ed tortiouſly, the donor ſhall enter, otherwiſe if he ſuffer a 
common recovery. And a gift in tail, on condition that the 
tenant in tail ſhall not make a leaſe for his own life, is not a 
co. 6. 43. good condition, by Co. 6. 43. againſt Co. ſuper Lit. 223. If one 
ti, 224.” leiſed in fee of land, make a leaſe of it for years, or life, on 
5 condition that the leſſee ſhall not alien the land leaſed, or an 
part thereof, during the term, or on * condition that he ſhall * P. x 31. 
not alien it, or any part of it, during the term without licence 
of the leſſor; theſe are good conditions. So if one be ſeiſed 
in fee of a manor, and he make a leaſe of years of it to I. S. 
on condition that he ſhall not make voluntary eſtates by copy ; 
this is a good condition. But in a feoffment in fee ſuch a con— 
dition is repugnant and void. And if one be poſſeſſed of a 
leaſe for years, or of a houſe, or of any other chattel real or 
perſonal, and he give or ſell all his intereſt therein, upon con- 


— 


(1) See accordingly power to ſuffer a recovery cannot be reſtrained by condition. 1 Burr, 84. It was 
relolved in Senday's caſe, 9 Co. 128. that no condition or limitation, be it by act executed or by limitation 
of any uſe, or by a deviſe in a laſt will, can bar tenant in tail from aliening by a common recovery. See alſo 
Foy v. Hinde, Cro. Jac. 697. : | 

(2) 10 Co. 39. a. | 


dition 


: —_ OTITIS OE Oo pope - GEN ee IS 00 — 
a " eee e n 5 —— * — — 
8 — yt — v7 2 22 r r 
. - = o We fn ES 1 % * 2 * — BY aw, 5 — — * 3 * 1 — 5 = = 
. — , 8 3 I re oe — 2 — _ 2 — pang ron as. E 2 1 es 3 3 — — ” 
N . S — > ks 4 Wnt 8 = 4 e 2 — — —— A . — 4 » "— — 0 23 . 
ern = - 8 3 aac 4 4 4 <<: — r > ASE: EIFS . war pn es Re = — _ : _— 8 , — — 8 — 8 n l 
> 2 8 2:Nf.0 a 0 . r — i» py : : . - < 8 * — — , - 2 4 . & 
EDS S rent . . > wg. — = 2 — _ TE F : « 22 ² CT T5 * = tos a ae na en 

he > 4 — ns — — — — A 4 2 . Ä ˙ p l!½Xñ ] ⏑—¹.— ela 8 — "0 . - 
4 mY — A err 0 7 1 DEE» + e O 


=o Par <a 


1 128 c OOUN Dr ION. Chap. 6. 


dition that the donee or vendee ſhall not alien the ſame; this 
condition is void for repugnancy, and the gift or ſale is abſo- 
lute, 

If one make a ene of land in fee, on condition that 8 
the feoffor ſhall retain the land for twenty years without in- 
terruption ; it ſeems this is a good condition and not repug- 
nant. 

If I grant land t to another for life, if it ſhall leaſe me ſo Dir 54. 
long to ſuffer Rim; it ſeems this condition is repugnant and 
void. | 
If a feoffment be made oF 14 in fee, on WET” "Fe that the Oo. 0. 39. 
feoffee ſhall not enjoy the land, or ſhall not take the profits of 206. Picw, 

the land, or on condition that the heir of the feoffee ſhall not in- 3777-3. 
herit the land, or on condition that the feoffee ſhall not do waſte, % 7: +» 
or on condition that his wife ſhall not be endowed; in all theſe, 73. 
and the like caſes, the condition is void as repugnant to the eſtate. 

If a gift in tail be made, on condition that the donee or his 0.6% 4 
iſſues ſhall not take the profits of the land, or on condition Li 2:4. 
that if the donee die, his eſtate ſhall go unto another, or on 
condition that their wives ſhall not be endowed, or on con- 
dition that they ſhall not do waſte, or on conditicn that war- 
ranty and aſſets, or a collateral warranty, ſhall not bar the iſſues 
in tail; all theſe conditions are repugnant and void. 

If lands be given or granted to two and their heirs, on con- © 2%. 

dition that the ſurvivor ſhall have the whole notwithitanding 
partition, or on condition that the ſurvivor ſhall not have the 
| Whole albeit there be no ſeverance ; theſe conditions are re- 
4H | pugnant and void. 
| e ; If one make a leaſe for life, on condition that the leſſee ſhall by fol. 
not do fealty ; this condition is not good. , 
| | If lands be given to one and the heirs males of his bady, Co ſuper 
provided that if he die without heirs females of his body, that . 
the donor ſhall re-enter; this condition 1s repugnant and 
void. | 
If one have land in olleGon; or reverſion, and he grant a Co, fes 
rent out of it, on condition that the grant ſhall not charge the 4 
perſon of the grantor ; this is a good condition, and not repug- ©": 5. +: 


* s 5 H. 7 7. 
nant. But if a man grant a bare annuity, or grant a rent 7 . 6. 44. 


charge out of another man's land with ſuch a condition, or if pong 5 
one grant a rent charge, on condition that the grantee ſhall not 
diſtrain, nor charge the perſon of the grantor, or if one grant 
a rent out of land, on condition that the land ſhall not be 
charged with it; all theſe conditions are repugnant and void. 

* P. 132. So if two grant a rent charge out of land, provided * that it 
ſhall not extend to one of them; this condition is repugnant 
and void. 

If a man ſeiſed in fee of land make a leaſe for years rendring Perk, Sect. 
rent, and after the leſſee makes a leaſe to the leſſor of other 
land, on condition that he ſhall not diſtrain for his rent in the 
Tea, leaſe made to this 2 this is a good condition, and 
not repugnant. 

If one make a feoffment in fee, or leaſe for life, with war- pert. Sect. 
ranty, on condition that the feoffee or leſſee ſhall not vouch to 5 
Warrant, nor recover in value, or if the leaſe be made without 
impeachment of waſte, on condition that if the leſſee do waſte 

4 the 


Chap. 6. Fo CONDITION. - 129 
the leſſor ſhall re-enter ; theſe are good conditions, and not 
repugnant (1). 5 D 

op All conditions annexed to eſtates, being compulſory to com- Conditions again! 


224. 20%. pel a man to do any thing that is in its nature good or in- law. 
barn reg different, or being reſtrictive to reſtrain or forbid the doing 
of any thing which in its nature is malum in ſe, as to kill a 
man, or the like, or malum prohibitum, being a thing forbid- 
den by any ſtatute, or the like, all ſuch conditions are good, 
and may ſtand with the eſtates. But if the matter of the con- 
dition tend to provoke or further the doing of ſome unlawful 
act, or to reſtrain or forbid a man the doing of his duty; the 
condition for the moſt part is void (2). And therefore if lands 
be given or granted to a man, upon condition that he ſhall 
kill a man, or upon condition that he ſhall burn his neighbours . 
houſe, or upon condition that he ſhall forſwear himſelf, or 
upon condition that he ſhall ſave and keep harmleſs the grantor 
whatſoever he ſhall do, or that if he do not theſe things, the 
grant ſhall be void; this condition is void (3). Or if lands be 
given or granted to an officer, upon condition that he ſhall not 
duly execute his office; this condition is againſt law, and 
Perk, Sect, void: Et fic de ſimilibus. So if a gift be made in tail, upon 
om condition that the donee ſhall diſcontinue, or one give or grant 
land, on condition that the grantee ſhall be a foreſtaller againſt 
rag ns, of the ftatutes; theſe and ſuch like conditions are void. And 
; hereupon it is, that conditions annexed to land, that the pro- 
fits thereof ſhall be employed to ſuperſtitious uſes, are void. 
 Dier343- And hence alſo it is that ſuch conditions as are againſt the li- 
Li. 206, berty of law, as that a man ſhall not marry, or the like, are 
cen, 53 void. And hence alſo ſuch as are againſt the public good. And 
therefore it ſeems if one grant his land to J. S. on condition 
Perk, Set, that he (being a huſbandman) ſhall not ſow his arable land; 
77%: 75 this condition is void (4). And in all theſe caſes if the condi- 
tion be ſubſequent to the eſtate, the condition only is void, 
* Co.6. 41, and the eſtate good and abſolute; if the condition be prece- 
luper Lit. dent, the condition and eſtate both are void, for an eſtate 


207. 219. 


6, can neither commence nor encreaſe upon an unlawful condi- 
ler 2 2. = . 
262. Plow. tion. , | . f ? 


2 vo * All conditions annexed to eſtates, that contain in them e 


Tone Os matter at the time of making of them impoſſible to be done, ble. 
Co. 1,34, are void. And therefore if one give or grant land, on condi- 
07. tion that a man ſhall go to Rome in three days, or on condition 


—— — — 


4 And in caſe of any repugnancy or inconſiſtency, the condition or limitation muſt determine or avoid the 


whole of the eſtate to which it is annexed ; and not determine it in part only, and leave it good for the reſidue. 


See Fearne on Cont. Rem. 3d edit. 178. and further as to repugnant conditions, Vin. Abr. Condition (Z.) Bac. 


Abr, Condition (L.) and Com. Dig. Condition (D. 4.) TT | 

(2) The law diſtinguiſheth between a condition againſt law for the doing any act that is malum in ſe, and a 
condition againſt law that concerns not any thing that is malum in ſe, but is therefore againſt law becaule it is 
repugnant to the eftate, or againſt ſome maxim or rule in law ; when therefore it is ſaid that if the condition of 
the bond be againſt law, that the bond itſelf is void; it muſt be underſtood of a condition againſt law for the 
doing of ſome act that is malum in ſe; and yet therein alſo the law diſtinguiſhes; as if a man be bound upon 
condition that he ſhall kill J. S. the bond is void; but if a man makes a feoffment upon condition that he 
ſhall kill J. S. the eſtate is abſolute and the condition void. Co. Lit. 206. b. See alſo Carpenter v. Beer, 
Comberb. Rep. 246. | 

(3) Condition to do any thing which amounts to maintenance, is void; as to ſave . harmleſs from ſuch 
appeal of robbery as B. hath againſt him; this condition is againſt law. 18 E. 4. 28. Roll. Abr. 417. 


(4) See more amply as to conditions again/? law, and therein, particularly as to bonds of reſignation, what 


condition therein will make them void, and in what caſes equity will grant a perpetual injunction againſt them, 
in Bac. Ar. Condition (K.) Eg. Ca. Abr. Bonds (C.) Com. Dig. Condition (D. 7.) Vin. Abr. Condition 
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1 „„ ON DTI: Chap. 6. 


2 P. 133. that a man ſhall infeoff * a corporation, when there is none 


ſuch; or if one give lands ih tail, on condition that the eſtate 
ſhall ceaſe,' as if the tenant in tail be dead; or if one grant 
lands, on condition that a man ſhall infeoff his wife ; all theſe 
and ſuch like conditions are void. And in theſe caſes alſo if 
the condition be ſubſequent, the copdition is void only, and 
the eſtate is abſolute ; and if the condition be precedent, the 
condition and the eſtate both are void; for an eſtate can neither 
commence nor increaſe upon an impoſſible condition. And if 
the thing to be done by the condition be poſſible at the time of 
the making of the condition, and do afterwards by the a& of 
God become impoſſible ; the condition is become void, and 
the eſtate abſolute (1); as if a feoffment be made, on condition 
that the feoffee ſhall before Eaſter following enfeoff the feoffor, 
and the feoffee die before the day ; or on condition that the 
feoffee ſhall appear in ſuch a court before or at Eaſter, and he 
die before the time; in theſe caſes the condition is gone, and 
the eſtate 1s abſolute (2). 5 5 | . 
Limitation. And the ſame law is for the moſt part of limitations, if they GC 4x, 
| be repugnant, impoſſible, or againſt law, as is before ſhewed 3 
to be of conditions. See more in the next diviſion follow- 
ing. 


3 It is a general rule, that ſuch conditions annexed to eſtates Cs. 8. go. 
8 How a condition 


o * h My L x 
in de-d or a imita. AS go in defeaſance, and tend to the deſtruction of the eſtate, 7%. 27 


219. 27 H. 


tion ſhall be taken being odious to the law, are taken ſtrictly, and ſhall not bes . 
8 And extended beyond their words, unleſs it be in ſome ſpecial caſes 


ought to be per- (3). And therefore if a leaſe be made, on condition that if 


formed. 5 ſuch a thing be not done, the leſſor [without any words of 
ſon zzz k heirs, executors, &c.] ſhall re- enter and avoid it; in this caſe 


regularly the heir, executor, Sc. ſhall not take advantage of 
this condition. So if one make a leaſe for years of a houſe, on 
condition that if the leſſor ſhall be minded to dwell in the 
houſe, and ſhall give notice to the leſſee, that he ſhall depart ; 
in this caſe if the leſſor die, his heir, executor, &c. ſhall not 
have the like advantage and power as the leſſor himſelf, for the 


Not to alien. condition ſhall not be extended to them, And hence it is, that bier 66. 


if a leaſe for years be made, on condition that the leſſee ſhall 
not alien without the licence of the leſſor; in this caſe the re- 
ſtraint ſhall continue only during the lives of the leſſor and 
leſſee and no longer. And yet this rule hath an exception; for Co. fup«e 
if a man mortgage his land to W. upon condition that if the“ 
mortgagor and J. S. pay 20s. ſuch a day to the mortgagee, 
that then he ſhall re-enter, and the mortgagor die before the 
To p money, day; in this caſe J. S. may pay the money and perform the 
9 condition. But otherwiſe it is whiles the mortgagor doth live, 
for in that time J. S. alone without him may not tender it, 
and if he do, this tender is no performance of the condition., 
. 22 it. ſect. 
And in caſe where a condition doth tend to create an eſtate, there 352 Co. ſu- 


it ſhall have the moſt favourable expoſition that may be; and 8388 


a. 


> 


(1) See accordingly the caſe of Thomas v. Howel. 4 Mod. 66. Skin. got. | 

(2) When a condition conſiſts of two parts in the disjunctive, and both are poſſible at the time of making 
the condition, and afterwards one of them becomes impoſſible by the act of God, a performance of the other is 
not compellable, 5 Co. 22. a. 3 Med. 233. See further as to conditions impoſſible, in Vin. Abr. Condition 
(C. a.) Bac. Abr. Condition (M.) Com. Dig. Condition (D.) | ty 
(3) See accordingly 4 Leon. 241. Conditions when they tend to defeat eſtates are flrifi juris, Lit. Rep. 
128. Roll. Rep. 70. Conditions in reſtraint of marriage are odious, and are therefore held te their utmoſt rigour 
and ſtrictneſs, per Ld. Mansfield, 4 Burr, 2055, Long v. Dennis. | 


I therefore 
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therefore in that caſe albeit the words be not ſatisfied, yet * if * P. 1 
the intent be ſatisfied, it ſufficeth (1). And therefore if one To wakean eſtate 
make a feoffment in fee, on condition that the feoffee ſhall 
© make an eſtate back again in tail to the feoffor and his wife be- 

fore ſuch a day, and before that day the feoffor die; in this 

caſe the condition ſhall be performed as near to the intent as 

may be; and therefore if the condition be, that he ſhall make 

the eſtate to them two Habendum to them and the heirs of their 

two bodies engendred, the remainder to the right heirs of the 
feoffor, the eſtate ſhall be made to the wife for life without im- 
peachment of waſte, the remainder to the heirs of the body of 

the huſband begotten on the wife. And if A. enfeoff B. on 
condition that B. ſhall make an eſtate in frankmarriage to C. 
with ſuch a one the daughter of the feoffor; in this caſe albeit 

an eſtate in frankmarriage may not be made, yet an eſtate ſhall 

be made to them for their lives (2). Et ſic de ſimilibus. Con- 

ditio beneficialis, que ſtatum conſtruit, benigne ſecundum verborum 
intentionem eft mterpretanda ; odigſa autem, que ſtatum deſtruit, 

Atricte ſecundum verborum proprietatem eſt accipienda. 

* In all caſes where a time is ſet, for the doing or performance 2. In reſpect of 
208. 219 of the matter contained in the condition, be it to pay money, _ 


Co. 2.79. 


31 Lit. 353. make an eſtate, or the like, it muſt be done at the time agreed 
ro Oo upon, and ſet down in the condition (3). And in cafes where 
3 it is to be done before a time certain, it muſt be done before 


793.789. that time, or elſe the condition is broken. But in all caſes 
bn where no time is ſet for the doing of the thing contained in the 
bier zi. condition, be it to pay money, make an eſtate, or the like, if 
the act to be done, be to be done to the party that doth make 
the eſtate, or be to be done to him and a ſtranger, and be ſuch 
a thing as is for the benefit of him that doth make the eſtate, 
and for his benefit only, there regularly the party that is to 
do the thing ſhall have time to do it during his life, unleſs the 
party, feoffor, &c. that doth make the firſt eſtate, whereunto 
the condition is annexed, doth haſten the doing thereof by re- 
queſt ; for if he requeſt the doing thereof and ſet no time, it 
mult be done within a convenient time after that requeſt; and 
if he requeſt and prefix a time convenient when he doth deſire 
to have it done, it muſt be done at that time; and in theſe caſes 
the condition cannot be broken without a requeſt, ſo long as 
he to whom the eſtate upon condition is made be living. And To pay money. 
therefore in this caſe it is not like to a condition made by a a... 
will; for if one deviſe his land to J. S. ſo as he pay the twenty 
pounds to J. D. the teſtator doth owe him, and no time is ſet 
for the payment thereof; in this caſe he muſt pay it as ſoon as 
it is demanded, or he doth forfeit the land, and the heir may 
enter. But if the thing to be done, be to be done to a ſtrang- 
er, and be for the profit and benefit of a ſtranger only ; as if a 
feoffment be made, on condition that the feoffee ſhall marry the R 
daughter of the feoffor (4), or on condition that the feoffee . 45: 


ns nee a, 


(1) See 5 10 Mod. 420. | 

(2) See further how a condition ſhall be conſtrued, Com. Dig. Chancery (2 0) and by whom nd to 
whom a condition is to be performed, Bac. Abr. Condition (P.) Vin. Abr. Ernten (F. a.) (G. a.) Com. 
Dig. Condition (G.) 

(3) If the condition be to pay money at ſuch a day, it is ſufficient if it be paid before the day, if the party 
accepts it, for that amounts to payment upon the day. Co. Lit. 212. b. 

(4) And he doth not 'when thereunto required, but continues to hold the lands, this is a deforcement 
Which ariſes upon a breach of the condition : See 3 Bl, Com. 173. 


* ſhall 
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A Of « CONDITION: Chap. 6. 
* P. 13 5. * ſhall info. a ſtranger, and no time is ſet for the doing 
To infeoff. hereof; in theſe caſes the feoffee ſhall not have time during 


his life to do it, but he muſt do it in a reaſonable time, and 
| that without any requeſt at all, or elſe he doth break the con- 
= dition (1). And in ſome ſpecial caſes when the act to be 
| done is to be done to the party himſelf, the party ſhall not have 
time to do it during his life; as if one grant land to IJ. S. 
To grant an advow- on condition that he ſhall grant an advowſon to the grantor 
3 for his life; or on condition that he ſhall grant a rent charge 
| | to the grantor during his life, to be paid at Michaelmas and 
| Lady- day; in theſe caſes the grant of the advowſon mult be 
| before the advowſon fall, and the grant of the rent muſt be 
before either of the days of payment come, and that without 
| 7 Sens requeſt, elſe the condition is broken (2). And if the condi- on. 
SR tion be that if I. S. do ſuch an act, that then the feoffee ſhall 


To pay money. pay ten pounds to the feoffor, elle that the feoffor ſhall re- 
enter, and no time is ſet when the feoffee muſt pay this ten 

' pounds ; in this caſe it ſeems the payment muſt be as ſoon as 3 
the ſame act is done, and that without any requeſt at all. L. 20. 
And in caſe where the feoffee, &c. or a ſtranger, be to do an 
act, and he alone is to do it, and it doth nothing concern the 
feoffor, &c. as to go to Rome, or the like, there the feoffee, 
Sc. or ſtranger ſhall have time during his life to do the thing, 

and it cannot be haſtened by requeſt. 
To make ROO” If lands be granted, on condition that the grantee ſhall make Co. fuver 
| | a leaſe for life of other lands to the grantor, the remainder to =” 

I! | a ſtranger ; in this caſe the feoffee ſhall have all the time of 

ll his life to do it, if he be not haſtened by requeſt, But if the 

| | condition be to make a gift in tail to a ſtranger, the remainder 

| | to the feoffor; in this caſe it muſt be done in time convenient 

'v — without requeſt. 

| If the King licence his tenant to infeoff A. and B. 5 as 

ll | they give the land again to the feoffor, and the heirs males of his 

* body, and he make a feoffment accordingly; in this caſe it 
muſt be reconveyed before the death of the feoffor, or elſe the 

condition is broken. 

To iaſeoff If A. infeoff B. of black acre, on condition that if C. infeoff Co, ſuper 

B. of white acre A. ſhall re-enter; in this caſe C. ſhall have 4 Ons 

| _ time to do this during his life, if B. do not haſten it by re- 


= FG . oe 
To get the good If a leſſee grant his eſtate to a ſtranger, on condition that rpg fect, 
| willof J. S. the grantee do get the good will of the leſſor, and no time is 


ſet when he ſhall get his good will; it ſeems in this caſe he 

= - | ſhall have time to get his good will during the term, and that 

| although he deny it at the firſt, yet if he grant it afterwards 

that this is ſufficient. 

| | When a time is ſet in certain for the payment of money, or Lit. Sect. 
'' the doing of any other thing generally, neither agent nor pa- rl 
5 | tient are bound to attend any other time. And if the thing be 

| to be done on a day certain, but no hour of the day is: ſet 


|| * P. 136. down wherein the * fame ſhall be done; in this caſe they muſt 


— *** _ 


hd 


| | (1) See accordingly Bac, Abr. Condition, pl. 26. and pl. 217. 
= 

| (2) If a man grant an advowſon, upon condition that the grantee ſhall regrant the ſame to the grantor 
1 | in tail, in this caſe if the church become void before the regrant, or before any requeſt made by the grantor, 
| he may take advantage of the condition, becauſe the advowſon is not in the ſame plight it was at the time of 


the grant. Co. Lit. 222. b. 


4. 


attend 
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Chap. 6. Of «a CONDITION. 


attend ſuch a diſtance of time before the ſun ſet, as may be | 
convenient to do that work in. And if the condition be to To pay money. 
pay money at a place certain, at any time during life ; in this 
caſe the money may not be tendred at any time in the place, in 
the abſence of him that ſhould receive it ; but he that is to 
pay it muſt give notice to the other party before hand, at what 
time he will tender it, that the other may be ready to receive 
it. Or if at any time the parties happen to meet at the place, 
a payment or tender then at that place is ſufficient (1). And Obligation. 
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the ſame law is for the moſt part in conditions of obliga- 
tions (2). I "Ti "Hs 
Co. fer In caſes where a place is fet down for the doing of the 3. In reſpe& of 
._ ES RES - © Pp e . | | laces. . 
217. 213. thing contained in the condition, there it muſt always be done P 
Lit. Sect. 


44. 445. AT that place, unleſs by ſome agreement made between the par- 
bo. ban ties afterwards another place be appointed; otherwiſe the con- 
dition is not performed, and the parties are not bound to attend 
in any other place (3). But 'in caſes where there is no place 

ſet down for the doing of the thing contained in the condition, 

if the thing to be done be a corporal ſervice, as to pay money, 

or any ſuch like thing, the party that is to do it muſt at his 

peril ſeek out the perſon to whom it is to be done, if he be 

infra regnum Angliæ; but if he be not within the kingdom, 

he is not bound to ſeek him, and yet the condition is not 
broken. And if the thing to be done be either local, f. e. ſuch 

a thing as muſt be done in or at a place certain, as the mak- 

ing of a feoffment of land, payment of rent, or the like; in 

this caſe the thing muſt be done at that very place, and a ten- 

der of doing it in that place is a ſufficient performance of the 
condition : as for example, if a feoffment be made, on con- 7 ” —_— 
dition that the feoffee ſhall pay to the feoffor twenty pounds on 1 


To pay money. 


Eaſter-day at Dale, and the feoffee tender the twenty pounds | = 
the ſame day at Sale; and: albeit the feoffor be at Sale, and he 1 
tender the twenty pounds to his perſon there the ſame day, it 


yet this is no performance of the condition. And if a feoff- 
ment be made in mortgage, on condition for the payment of 
money at a day, and no place is ſet for the payment thereof; 
in this caſe the mortgagor muſt ſeek the mortgagee and tender 
it to his perſon at his peril; and tender of the money upon the 

land mortgaged, is not a iufficient performance of the condi- 0 
tion (4). And if a feoffment be made, on condition that the To infeoff 9 

| feoffee ſhall infeoff the feoffor of white acre in Dale; in this | 1 


"| 


2 


—— þ 


(1) See more fully as to the time of performance, of a condition, Vin. Ar. Condition from (C. b.) to | 1 
(M. b.) Com. Dig. Condition, (G. 3.) Bac. Abr. Condition (P. 3). | : | 19 
(2) See the chapter on obligations. N 4 

(3) Where a certain place is appointed for payment, the one party is not bound to pay nor the other to 1 
accept payment in any other place. 1 Rol. Abr. 4444. | | 4 

(4) The mortgagor in order to perform the condition, and make a ſufficient tender, muſt be attentive 
likewiſe to the time and manner of making his tender: as to the time, if the payment is mentioned to be 1 
made on the day indefinitely, any convenient time before the laſt inſtant of the day is the uttermoſt time ap— 1 
pointed by law, Co. Lit. 202. a. See alſo Com. Dig. Condition (G. 8.) with reſpect to the manner of mak- | "| 
ing a legal and ſufficient tender of the mortgage money, if the condition be (as it uſually is) to pay lawful 10 
money of Great Britain, that is to be underſtood money coined by the King's authority, or foreign coin by procla— 
mation made current within the realm, Co. Lit. 207. a, 5 Cy. 114. b. and though it may be very inconveni- 
2 | ent to a mortgagor to procure the whole ſum in caſh, yet he is to conſider that Bank notes are not ſtrictly a iÞ 
| | legal tender, unleſs offered to be turned into money. Ey. Ca. Abr. Mortgages (D.) pl. 9. Vin. Ar. Tender 110 
(B.) The mortgagor may bring the money in purſes or bags, without ſhewing or telling it; it being incum— 1 
bent on the mortgagee to put it out, and tell it. It alſo behoves the mortgagee to inſpect the goodneſs of it 
the money; for if there is any bad money in the bags, and the mortgagee accepts it, the mortgagor is not bound | 1 
of to change it.— 5 Co. 115. Co. Lit. 208, a,—Sce further in Vin, Abr. Tender (E). 
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Of «CONDITION: 6. 


caſe the feoffment; or the tender of it muſt be in Dale, and 
cannot be elſewhere, and a tender of it there is ſufficient to 
To acknowledge perform the condition. So if the condition be, that the feof- 
. fee ſhall in Eaſter Term next acknowledge ſatisfaction upon a 
judgment in the King's Bench; this muſt be done there, and 
cannot be done elſewhere. So if a feoffment in fee be made 
of white acre, rendring rent to the feoffor and his heirs, on 
| condition that if the rent be not paid, the feoffment to be void, 
* P.137- and * no place is ſet for the payment of it; in this caſe the 
at as feoffee is not bound to tender his rent any where for the ſaving 
of the condition, but upon the land, and a tender there is 
ſufficient. And if a man make a feoffment in fee, without 
any reſervation of rent precedent in the deed, on condition 
that the feoffee and his heirs ſhall render a yearly rent of 
twenty ſhillings a year to the feoffor and his heirs, and if they 
fail, that the feoffor ſhall re-enter; in this caſe alſo it ſeems 
the payment or tender muſt be upon the land. But if the 
condition be, that he ſhall render twenty ſhillings a year to a 
ſtranger, and his heirs; this is no rent, nor in the.nature of a 
rent, and therefore in this caſe the feoffee muſt tender it to 
the perſon of the ſtranger where he can find him at the day, or 
elſe he doth break the condition, and tender upon the ground 
is not ſufficient. But in theſe caſes if the nature of the thing 
to be done be ſuch as will not admit of ſuch a carriage from 
place to place, to ſeek out the perſon of the feoffor, &c. there 
albeit the thing to be done be corporal or tranſient, and not a 
local thing, yet he that is to do it ſhall not be bound to ſeek 
To deliver wood or out the perſon of the other; as. for example, if an eſtate be 
Rs made, on condition that the grantee ſhall. deliver twenty quar- 
ters of wheat, or twenty loads of wood, to the grantor at ſuch a 
time, and no place is ſet for the doing thereof; in this caſe the 
grantee is not bound to carry the ſame about to ſeek the feof- 
for or grantor, as he is bound to carry money; but before 
the day, the grantee is to know of the grantor where he will 
appoint to receive it, and there it muſt be tendred. And the 
Obligations like law is for the moſt part in conditions of obligations. | 
4 Tt 1s beſt therefore in all theſe caſes, and herein he that 1s 
to be the agent is to take care to have certainty of time and 
place ſet down in the condition for the doing of the thing that 
is to be done, and the more certain it is, the better it is for 


him (1). ns . 
4. Ia reſpeft of If a leaſe be made, on condition that the leſſee ſhall pay to per jus. 
ocher matters. the leſſor all ſuch ſums of money as the leffor ſhall lay out in Brdsman. 


To pay money. ſuch a buſineſs; in this caſe, the leſſor muſt firſt tender to the 


leflee a note of the charges, before the leſſee is bound to pay; 
and until this be done, the condition cannot be broken. And 
after a note is given alſo, he ſhall have ſome reaſonable time 
to provide the money. And if he tender him a note of more 
than in truth he doth lay out, the leſſee, if he know it, may 
pay ſo much as is laid out, and he may refuſe to pay any more. 


To make an eſtate, If lands be granted, upon condition that A. ſhall make an Co. 5. 22- 


eſtate of lands at the charges of B. in this caſe A. muſt do the 


firſt act, v2. notify to B. what aſſurance he will make, before 
B. is bound to tender the charges. 


— 


(1) See further as to the performance of a condition at a certain place, in Bac. Abr. Condition (P. 4.) Vin. 
Avr. Condition (U. b.) Com. Dig. Condition (G. 9.) If 


Chap. 


Paſche 17. 
Jac. B. R. 


27 H. 8. 1. 
Plow. 


Colthirſt's 


d.aſe 21, 


Perk, Sect. 


dog. 


Perk, Set, 
742» 


6. 


If a feoffment be made, on condition that the feoffee hall To deliver houſhold 


give ſo much houſhold ſtuff to the feoffor, or ſo much money **#, or pay money. 


for it as it ſhall * be rated at by two indifferent perſons to this * P. 1 38. 
end to be choſen; it ſeems in this caſe, the election of the 
two men mult be by the feoffee: but if the words be by two 
perſons to be indifferently choſen, then the election ſhall be by 
both parties, for in the firſt caſe the word indifferent doth go 
to the praiſing, not to the perſons. 
If a feoffment be made of a ground, on condition that the To cleanſe ditches, 
feoffee ſhall rake the ditches; in this caſe if the feoffee do it 
once, it 1s a ſufficient performance of the condition. And yet To dwell in the 
if a man grant a houſe for life, on condition that the leſſee houſe. 
ſhall dwell and be reſident in the houſe during the ſaid term 
in this caſe it is not ſufficient that he dwell in it once during 
the term, but muſt do ſo all the term, or elſe the condition 18 
broken. 
If an annuity be gran ted of ten wks per annum to a man, 
on condition, or till he be promoted to a benefice by the gran- 
tor, and it is not ſaid of what value the benefice ſhall be; in 
this caſe it ſhall be taken for a benefice of as great value, and To give a 
of as good an eſtate as the annuity is; otherwiſe the grantee 
may refuſe it, and yet his annuity ſhall continue. 
If a fopfinent be made, on condition that the feoffee ſhall 


give all his goods % gue fuerint, or give all his pikes in his 


pond // gue "fuerint ; in this caſe the words ſhall be taken in 


the preſent tenſe, for the goods and pikes that are at the time 


Haward & 
Fulcher's 
caſe, 

Hil. 3. Car. 
B.R, 


Dier 142. 


of the grant. But if a feoffment be on condition that the 
feoffee ſhall give all his goods in London / gue fuerint, that 


did belong to I. S. in this caſe the ene ſhall be taken in 


the preter perfect tenſe. 


If one make a leaſe of the manor of, Date (wherein is a Not to diflurb the 
wood called Dale-wood} excepting all the woods, and under- leffor in taking che 


woods, growing in Dalc-4wood, and all the great trees growing _ 
elſewhere, and this 1s upon condition, that if the leflee ſhall 
diſturb the leſſor to cut and ſell the wood and underwood 
excepted, the leaſe to be void; in this caſe it ſeems the con- 
dition ſhall extend only to the wood and underwood in Dale- 
wood, and not to the trees elſewhere : but if the words of the 
condition be [ſhall diſturb, Sc. to cut, &c. the wood and un- 
derwood on the premiſſes] contra, 


If one grant land rendring rent at the feaſts of S. Mic bac To pay rent, 
and Lady-day or within a month after, on condition that if it 


be behind after the feaſts and days limited by the ſpace of 


12 H. 7, 10, 
Co, ſuper 
Lit. 22 5. 
Perk. ves 
745. 

Dier 337. 
372. 


— 


eight weeks, that the leaſe ſhall be void; in this caſe the 
eight weeks ſhall be accounted from the month which is the 


twenty eight day after the feaſt. 


If che condition be made in the copulative and conſiſt of di- 
vers parts, every part muſt be obſerved, or the condition will 
not be performed (1). But when it is made in the disjunctive, 
if any part of it be obſerved it is a ſufficient performance of the 
condition. And therefore if a feoffment be made, on cond1- 
tion to reinfeoff and pay “ twenty pounds, and the feoffee do * P. 139. 
reinfeoff but not pay the eat pounds; in this caſe the 


(1) But if ſuch „ is impoſſible to be performed, it ſhall be taken in the disjunctive. 
Owen 52. 


becauſe he cannot have an executor in his life time. Roll, Abr. 444. ante 115. 


4 


As where the condition is, that he and his executors ſhall do ſuch a thing 


0f O N DIT ION. ; 135 


g, this is in the disjunctive, 


condition 
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condition is broken. But if the condition be to reinfeoff or 

pay twenty pounds, and the feoffee_ do one of them; it is a 

 -  . . © good performance of the condition (1). And when it is made in 
the copulative and disjunctive both, it ſhall be taken in the dis- 
junctive only; as, if a leaſe for years be made to A. and B. his 

wife, on condition that the ſaid A. and B. or any child between 

them ſhall ſo long live; this ſhall be taken in this ſenſe if the 

huſband, wife, or child ſhall ſo long live; ſo that the leaſe 

ſhall not be determined by the death of the huſband or wife 

alone (2). If there be two proviſoes in two ſeveral indentures 

of | conveyance of ſeveral manors to A. and B. that if the feof- 
for pay or tender twenty ſhillings to A. and B. or the heirs 

of A. that the conveyance ſhall be void, and A. die; in this 


caſe tender to B. is not ſufficient, and it muſt be made to the 


4 


heir of A. and it muſt be twenty ſhillings for every proviſo : 
but otherwiſe it is of a collateral att. © 

If the words of a condition be thus, that upon ſuch a con- 
tingent the party ſhall enter and retain the land until the thing 
be done, Cc. in this caſe, and by theſe words, the eſtate is 
not determined; as it is by theſe words, [that the eſtate ſhall be 
void, or that the grantor ſhall re-enter, or the like]. And 
in theſe words there 1s a difference alſo to be obſerved; for if 
the words be, that upon ſuch a contingent the eſtate ſhall 


ceaſe and be void, and it be a leaſe for years to which the con- 


dition is annexed, the eſtate is - %% facto void without entry, or 
claim, and can never be affirmed afterwards ; but if the words 
of the cloſe of the condition be, that the feoffor, leſſor, &c. 


© „% 


Co. 3. 64. 
ſuper Lit, 
203, 204 
Dier 6. 127, 
11H. 7. 21. 


ſhall re- enter, without any other words, albeit it be in a leaſe 
for years, yet the leaſe is not void until he hath made an 


actual re-entry. But in both caſes if the eſtate to be avoided 
be an eſtate in fee, or for life, it is only voidable by the breach 
of the condition, and muſt be made void by entry, or claim; 
ancd until this be done, the grantor can make no new eſtate of 


the land. But in the firſt caſe before, the party ſhall retain 


the land and take the profits of it in the nature of a pledge, 
until the thing be done agreed upon in the condition, and then 


the other party ſhall have the land again. See more in the 


next queſtions. And in obligation numb. 7, covenant numb. 6. 
9. When and howa The words of a condition may be performed, and not the 


condition or limita- intent; and the intent may be performed, and not the words ; 
tion ſhall be ſaid to 


be performed; or and then for the moſt part a condition is performed when the 


nor. intent and meaning of it is obſerved. And therefore if a feoff- 
1, When the act is 
to be done between : : . 5 
the parties them. make an eſtate to the feoffor and his wife in tail before ſuch a 


ſelves. day, and before the day the huſband die, and then he make 
To make an eſtate. an eſtate as near it as he may, vis. to the wife for life with- 

out impeachment of waſte, and after to the heirs of the body 
®P. 40. of the huſband ; this is a good * performance of the condi- 


ment be made, on condition that the feoffee or his heirs ſhall 


Co. 8. go, 
Lit Ser: . 
352. 

Co. 3. 64. 
282. | 
. 4. Ito 


Co, ſuper 
Lit. 207. 


tion. And if the condition be that the grantee ſhall make a 


feoffment of land; and he make a leaſe of the land firſt, and 


(1) If A. obliges himſelf to pay to B. ten pounds, or ſo much as J. S. ſhall appoint, if F. S. will not appoint 
any ſum to be paid, A. ſhall pay the ten pounds, Lutw. 694. What ſhall be deemed a condition disjunctive, 
how it ſhall be performed, and when the performance ſhall be excuſed, ſee in Cam. Dig. Condition (K.) 


(2) See accordingly the caſe of Baldwin and Cocks, 1 Leon 74. Owen 52. S. C. 


then 


Chap. 6. Of CONDITION. 


then a releaſe to the leſſee and his heirs; this is tantamount 
and a good performance of the condition (1). 


co. ſuper If a feoffment be made, on condition that if the feoffor or ro pay money. 
Lit. 222. 


Peck. St. his heirs pay ten pounds by a day, the feoffment to be void, 

32, 803- and the feoffor before the day doth commit treaſon and is ex- 
ecuted, and fo dieth without heir; and after, before the day, the 
heir is reſtored, and he at the day doth pay the money; in this 
caſe this is a good performance, notwithſtanding there was once 
a diſability. So as if heretofore one had made a feoffment, 
on condition to reinfeoff by a day, and before the day the feof- 
fee had entred into religion, and then had been dearraigned, 
and at the day had made the feoffment; this had been a good 
performance of the condition. | 


©o.5.96.& If a feoffment be made, upon condition that if the feoffee 3, and to whom 
ſuper Lit, 


3 


208.207. ſhall pay to the feoffor ten pounds ſuch a day, that then he money ſhall be paid 


ſhall have the land to him and his heirs, otherwiſe that the Pen à condition. 
feoffor ſhall re-enter ; or if it be made on condition that the 

feoffee ſhall pay ten pounds to the feoffor ſuch a day; and 
before the day the feoffee ſell the land; in this caſe the ſeller, - 

or the buyer either of them may tender the money at the day, 

and this will be a good performance of the condition ; for he 

that hath intereſt in the land on the one fide, or in the con- 

dition as party or privy on the other fide, may tender and per- 

form the condition to ſave the eſtate. | 5 


Lit, Sect, If lands be mortgaged, or (which is all one) if a feoffment 
1H. J. 2. be made of lands on condition that if the mortgagor or feoffor 


Li, 06. pay ten pounds to the feoffee ſuch a day, that then the eſtate 
ſhall be void, and before the day the mortgagor or feoffor die ; 
in this caſe the heir or executor of the feotfor, the ordinary, 
the gardian in chivalry or ſocage of the heir of the feoffor, or 
any other by either of their commandment precedent, or afſent 
ſubſequent, may pay this money at the day, and payment or 
tender of it by either of them at the day is a good performance 
3 of the condition (2). + And ſo alſo it ſeems is the law upon Teſlament. 


O . 
— — 


8 


12 


(1) If a man is bound in an obligation upon condition to infeoff F. S. and he makes a leaſe for years 


and releaſe to him in fee; he has performed the condition, although he has not performed the words, 


Plow. 7. It is well performed, becauſe this in law amounts to a releaſe. Br. Abr. Condition pl. 158. 

(2) Becauſe they repreſent the perſon of their teſtator, c. and have an intereſt in the land; and the feoffee 
has the ſame advantage if the payment be made by the heir, &c. as if it were by the feoffor himſelf, Co. Lit. 209. 
but if the money is not paid at the day, whereby the condition is loft, and the eſtate of the mortagee becomes 
abſolute at /aw, the mortgagor is allowed in gute to redeem, on payment of the money due; and this is called his 
equity of redemption. The doctrine of redemption of eſtates in mortgage is very intereſting, and very extenſive. 
Toe reader will find a full explanation of the nature of it, what perſons are intitled to it, after what length of 
time, and in what manner, in Bac. Abr. tit, Mortgage (E.) Com. Dig. Chancery (4 A. 4.) Vin. Abr. 
Mortgage (Q.) The mortgagor upon non-payment according to the condition, became irrelevant, except 


in a court of equity, until the ſtatute of 7 Geo. 2. c. 20. That act recites, that in ejectments by mortgagecs 


for the recovery of the mortgage lands and in actions on the bonds given by the mortgagors to pay the money, 


ceurts of law have not power to compel mortgagees to accept the principal and intereſt due to them and coſts, or to jtay 
mortgagees from proceeding to judgment in ſuch actions, but morigagors muſt have recourſe io a court of equity, in which 
caſe courts of equity do not relieve till the hearing of the caule : For remedy thereof it is enacted, that in 
action on bond for payment of mortgage money, or in ejectments in any of the courts at Meſiminſter, at ſeſſions 
in J/ales, or in the counties palatine of Cheer, Lanca//er, or Durham, for the recovery of mortgaged lands, 
when there is no ſuit depending in equity for forecloſing thereof, If the. perſon having right to redeem, and 
who ſhall become defendant in ſuch action, ſhall, at any time pending ſuch action, pay ſuch mortgazee, or, 
in caſe of his refuſal, bring into court, all principal and intereit due on the mortgage, and all coſts, the 
monies paid to ſuch mortgagee, or brought into court, ſhall be in full diſcharge of the mortgage, and the 
court may compell ſuch mortgagee to re-convey the mortgage lands, and deliver up all deeds relating to the 
title thereof, And it alſo enacts that in all ſuits in equity for forecloſure, cowrts of equity, upon application 
made by the defendant having a right to redeem, and upon admiting plaintiffs right, may at any time before 


the cauſe be brought to hearing, make ſuch decree therein, as they could have made in caſe ſuch cauſe had 


been regularly brought to hearing. 
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* P. 141. 


To tender money, 


adminiſtrator in this caſe is not a good performance. * 
if the words of the condition be, that if he pay to the feoffee 


Of « CONDITION. 


this is a good performance of the condition. 
caſes, if a ſtranger, of his own head without any ſuch com- 
mandment or agreement, pay the ten pounds ; this will be no 
good performance of the condition. And yet perhaps if the 
party that is to pay it be an ideot; the payment or tender by 
any one in his behalf ſhall be a good performance of the con- 
dition (1). And if a feoffment be made, on condition that 
if the feoffor pay ten pounds to the feoffee, that the eſtate 
ſhall be void, and no time is ſet for the payment of this 
money, and the feoffor die before any payment or tender 
made; in this caſe his heir cannot tender it and {o perform 
or condition. 

* If a feoffment be made, on condition that if the feoffor 


and J. S. pay ten pounds ſuch a day, the feoffment to be void, 


and the feoffor die before the day, and J. S. alone pay it 3 this 
is a good performance of the condition. 

If a feoffment be made, on condition that the feoffor pay t to 
the feoffee or his heirs ten pounds ſuch a day, and before the 
day, the feoffee doth grant the land away to another ; in this caſe 
the money may be paid to the feoffee himſelf, or if he be dead 
to his heirs, and this payment is a good performance of the 
condition(2). And if the words of the condition be [that if 
he pay to the feoffee, his heirs or aſſigns, &c.] in this caſe, 


payment to either. of them, is a good performance of the con- 


dition; ſo as if in this caſe the feoffee make a feoffment over, 


it is in the election of the firſt feoffor to pay the money to the 
firſt or ſecond feoffee, and if the firſt feoffee die, to pay it to 
his heir or the ſecond feoffee. But payment to an executor or 
And yet 


[without the words, heirs, executors, &c.] ten pounds ſuch a 
day, in this caſe the payment may be made to the executor or 
adminiſtrator of the feoffee after his death, and ſuch a pay- 
ment is a ſufficient performance of the condition : and if the 


words of the condition be [that it the feoffor pay to the feof- 


fee, his heirs, executors or adtniitrators, Sc. in this caſe 
payment to either of them, is a good performance of the con- 
dition. But payment to an aſſignee in this caſe is not good (3). 


And if the words be, that if he pay to the feoffee and his 
heirs, Fc. in this caſe payment to his executors, or to his 


aſſigns is not a good performance of the condition. So that in 
all theſe caſes, it ſcems that, as to the perſon to whom pay- 


ment is to be made, the words of the condition are preciſely 


to be purſued. 

If a feoffment be made, on condition that if the feoffor 
{hall tender twelve pence to the feoffee ſuch a day, the feott- 
ment to be void, and afterwards the feofree is diſſeiſed of the 
land, and after the feoffor doth tender the twelve pence to the 


Chap, 6. 
a devide of lung 4% I C. paying to. J. D. twenty pounds; if 


I. S. die, his heir or executor may pay the twenty pounds, and 


But in theſe 


Lit. Sect. 
337. 


Co. ſuper 
Lit. 205. 
Bro, Condi. 
tion rog. 


Cor ſuper 
Lit, 250. f. 
90. Dier 181. 
8 

Co. 6. 69. 
Lit, Sect, 
339. 


Paſ. Jac. 5. 
Sir Richard 
Lee's caſe 


(1) If the heir be an Idiot of what age ſoever, any man may make the tender for him in reſpect of his abſolute 
diſability ; and the law in this caſe is grounded upon charity, and ſo in like caſes. Co. Lit. 206. a. 
Condition (K. a.) pl. 10. 


(2) And in ſuch Ry the money ſhall not be T to the executors. 
(3) If the words of the condition are, to pay the fecfee, his executors, or aſſigns, and the feoffee make his 
ſons his executors, and dies, and adminiftration is committed during their minority, the ſateſt way is to pay the 
money to the executors or on 


5 Co. 96. b. 


e of them, the adminiſtrator being but a bailiff to them. 


3 Leon. 103. 


Vin. Abr. 


feoffee 


0. 5. 


Chap. 


Dier 69. 


41 E. LO 25, 


Plow. 23 · 


3 H. 7. 4. 
21H. 6. 101. 


44 E. 3. 22. 


LOOK CONDITION 


feoffee at the day; this is a good performance of the condi- 
tion, | | 

If a feoffment be made to two men, on condition that they 
ſhall reinfeoff the feoffor, or make a leaſe to him by a day, 
and before the day one of them die, and the ſurvivor doth 
reinfeoff, or make the leaſe; this is a good performance of 
the condition. And ſo alſo it ſeems the law is, if both the 
feoffees be living, for by his own acceptance it ſeems he hath 
diſpenſed with the condition, and ſo cannot enter for the 
breach of it. 


139 


To reinfeoff. 


If a feoffment be made on condition, that the feoffee ſhall 


infeoff the feoffor of the manor of Dale by ſuch a time, and 


before the time appointed the feoffee doth grant a rent charge 


out of the manor to a ſtranger, and then at the time appointed 


makes a * feoffment of the manor according to the condition; 
in this caſe, this is a good performance of the condition. But 


if in this caſe the feoffee before the time appointed grant 


away to a ſtranger twenty acres parcel of the manor, and then 


141. 


doth make a feoffment of the manor according to the con- 


dition; this is no good performance of the condition. And 


if a feoffment be made on condition that the feoffees or 


leſſces, in truſt, of ſuch land ſhall grant an annuity out of it, 


and ſome of them only do grant this annuity; this is no good 


performance of the condition, | 
If there be a feotiment made, upon condition that the 
feoffee ſhall make a leaie of land to the feotfor for life, the re- 


mainder to [.5$S. in fee, ana the feoffee make a leaſe to the 


Perk. Sect, 
807, $08. 
21H, 6. 28. 
Dier 15. 


feoffor for life, and after by another deed doth grant the re- 
verſiön to J. S. this is a good performance of the condition, 


If a feoffment be made, upon condition that the feoffee 


(hall purchaſe lands or tenements to the value of twenty 
ounds per annum, and he purchaſe a rent, common, or an 


To make a leaſe. 


To purchaſe lands, 


ſuch like thing, to that value; this is a good performance of the 


_ chaſe ſo much land together jointly ; this is no good perfor- 


condition. But if in this caſe the icoffee and another pure 


mance of the condition. So if the feoffee alone purchaſe 
lands to the value of twenty pounds per annum, and there is 


a rent ifluing out of it which mult be deducted ; this is no good 


Perk, Sect, 
$12, 


Dier 181. 


Lit, ect. 


performance. And yet in theſe caſes, if the ſtranger joint- 
tenant releaſe to the feoffee all his right in the land, or the 
grantee of the rent releaſe to him the rent before the time of 
the performing of the condition, the condition is well per- 
formed in both caſes. Tantum valet terra quantum vendi po- 
zeſt. And if one make a feoffment in fee, on condition that if 
the feoffee purchaſe land to the value of twenty ſhillings, the 
feoffment ſhall be void, and after the feoffee diſſeiſe another 
man of land to that value; it is ſaid that by this the condi- 
tion is performed; Sed quere. And if he recover ſo much 
land in value in an action; that this is no performance of the 
condition: Sed quere. For this ſeems to me a better perfor- 
mance of the condition than the former. 

If lands be granted, on condition to pay money, and the 
money is tendred according to the condition, but cither no body 
is ready to receive it, or it is refuſed ; this is a good perfor- 
mance of the condition. And after a man hath once refuſed 
the money ſo tendred to him according to the condition, he 
hath no remedy in law to recover it, except it be money lent 


upon 


Payment, 


To pay money. 
tender. 
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upon a mortgage. And if the payment be made part of it re.“ 
with counterfeit coin, and the party accept it and put it up; *. con. 
this is a good payment and conſequently a good performance 


1 . of the condition. And if at the day of payment the parties ge, 
| | | 


Lit. 212 


| Acceptarek. do account together, and he to whom the money is to be paid 1. Bare 
VT 183 > being indebted to the other, that debt by“ agreement is al- N 
lowed, and the reſidue is paid and accepted; this is a good 
performance of the condition. * So if the party that is to re- Lat. 
ceive it, accept and take new ſecurity by bond or ſtatute. for 

the money; this is a good performance of the condition. 4p, 
And ſo in moſt caſes, when by a condition a thing is to be ©: 5 5e. 
itt 5 done one way, and to be done to the party to the condition 
Wl himſelf, and not to a ſtranger, and he doth accept it another 

way; this is a good performance of the condition (1). Volenti 

non fit injuria. But if the thing to be done, be to be done to 

a ſtranger, and one that is no party to the condition, and it be 
done in any other manner, and he accept thereof; this is no 
performance of the condition. And ſo alfo if the time of do- 

ing the thing be paſt, as if one make a feoffment to me, on 
condition that if he pay me ten pounds, ſuch a day, the feoff- Perk. Sect. 
ment ſhall be void, and he doth not pay me at the day, but 
doth die, and after by agreement between his heir and me, he 

doth pay me the ten pounds, and I receive and accept it, and 
thereupon I ſuffer him to enter and hold the land; in this caſe 

the condition is not performed, but I may enter Nn him and 

ouſt him notwithſtanding. 

If the mortgagor pay the money according to the condition, cite 


ä—dꝙñX—ö ä ——— — . —— — 


| and after the mortgagee deliver it to the mortgagor as his own 41 Elio DR. 
| money, the condition is performed, and the mortgage dif- 3 Hog 
| charged notwithſtanding. tholomew, 

If a feoffment be made to I. S. on e that If the 9. 5. 96. 


feoffor pay to the executors or adminiſtrators of J. S. ten 209. 
pounds the feoffment ſhall be void, and J. S. die, and the ten 
pounds are paid to the executors of I. S. according to the con- 
dition, but it is covinouſly done, f. e. there is a private agree- 
ment, that the feoffor ſhall have all, or part of his money 
again; this payment in this caſe, is no good performance of 
the condition: but that payment that ruſt be a performance of 
a condition in this caſe to fetch lands out of the hands of an 
| | heir, muſt be real, full and effectual. 
To get the good If a leaſe be ade; on condition that the leſſee ſhall get the ,, f. 3.7. 
will of J. s. good will of J. S. and the leſſor doth come to J. S. firſt, and 
aſk his good will, and he deny it him, and after when the 
leſſee doth aſk it, he doth grant it him; in this caſe the con- 
dition is performed. So if the condition be, that he ſhall get 
his good will by ſuch a day, and at the firſt being defired he 
denied it, but afterwards and before the day he doth grant it. 
And yet if no day be ſet, and he deſire his good will and J. S. 
denieth it and afterwards, he doth get his good will; it ſeems 
this is no performance of the condition. 
If there be two things in the copulative to be done by the Perk. Sect. 
condition, both muſt be done, otherwiſe the condition will 72%... 
not be performed. 


— 4. — — 


— . ——— —— — A ——— — — —— Ä—— 
„ 2 . N — — 2 7 
7% 367 480; po q 4 - — —— 


—  - 
- 2 


— —„—-¾—¼ — —— eee 
. 22 
: 2 


- > 9 —_ — — . . Do, 
9 - * * 
4 a Ew 


_ —T 


(1) See accordingly Goodale v. IVyet, Cro. Elix. 283. Moor 708, 
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BD If a feoffment be made, on condition that if the feoffor and 


Li:;. 219. 


J. S.“ pay ten pounds at Michaelmas, the feoffment ſhall be * P. 144. 
void, and before the day the feoffor die, and J. S. pay the 2. When che ad is 
money ; this is a good performance of the condition. But if N 
the feoffor 3 contra. money. 
* If a feoffment be made, on condition to make an eſtate 3. When the act is 
to a ſtranger by a day, and before the day he die; in this caſe to be done to a 
if an eſtate be made as near the condition as may be, it is ſuf- —_— ns 
"HET... En. | 1 
Co. ſope + If a feoffment be made to J. S. on condition that he + Tender. 
19H. 6. 67, {hall infeoff JI. D. and his heirs; and J. S. doth tender the 
rag 6. feoffment to J. D. and he doth refuſe to take it; this is no 
2 b. 4. 2. performance of the condition in this caſe. But if it be to be 
199-597: done to the feoffor himſelf, contra. And ſo alſo it is, if the 
condition be to make an eſtate tail, or any leſſer eſtate to a 
ſtranger, and he tender it, and the ſtranger refuſe it; this is no 
good performance of the condition. And if a feoffment be 
made, on condition to reinfeoff the feoffor and his wife in 
tail, the remainder to . in fee, and he tender it to the wife 
only, and not to him in remainder ; this is no good perform- 
ance of the condition (1). a 
And the ſame law for the moſt part is in conditions of obli- 
ations. See more in obligations at numb. g. 5 
Co. ſober If a feoffment be made, on condition that the feoffee ſhall 10. What act alt 
Dit 6. not infeoff J. S. of the land, and the feoffee doth make a r ene er e 
feoffment to J. S. and J. D; this is a breach of the condition. and when a condi- 
And ſo alſo it is if the feoffee make a feoffment to J. D. to the ay # os om 
intent that he ſhall alien to J. S. Sando aliquid prohibetur fiert * 6: 
direfo probibetur & per obliquum. And yet if the feotfee in Nox to alien. 
the caſe before alien to I. D. and after he doth alien to J. S. 
this is no breach of the condition. And if the condition be, 
that the feoffee ſhall not infeoff IJ. S. and he die, and his heir 
enfeoff J. S. this is no breach of the condition. 
Dier 43.6 If a leaſe for years be made, on condition that the leſſee ſhall 
not aſſign, or alien, the term, or the land, during his life, 
without the licence of the leſſor, and the leſſee doth give it 
by his will without licence; this is a breach of the condition 
and forfeiture of the eſtate. But if he make an executor of 
his will only, this is no breach. And if the condition be that 
the leſſee ſhall not alien, and he die, and his executor alien, 
Per 3 Juni. this is no breach of the condition. And if the condition be 
N K. 3 that the leſſee ſhall not alien but to his children, and the leſſee 
by will deviſe it to his executors; it ſeems this is a breach of 
the condition. So if he deviſe that A. his ſon ſhall have his 
term after his wife, and doth make A. his ſon his executor; it 
ſeems this is a breach of the condition. But if he do not 
make A. his executor contra. And in calcs of deviſe, albeit 
the executors da not aſſent, yet the condition is broken, as in 
caſe where a reverſion is granted on condition that the grantee 
ſhall not alien it, and he doth alien it, but no atturnment 1s 
bier 6. to this grant; yet it ſeems this “ is a breach of the condition, æ* P. 145. 
Aud if a leaſe for years be made, on condition that the leſſee 
or his aſſigns ſhall not alien, and the leſſee doth make his wife 
his executrix, and ſhe doth take another huſband, and he 


2 


(1) See more amply by whom, and to whom, a condition is to be performed, in the references in note 2 tv 
page 131. See further aris y. Marks, Str, 129. Vin. Abr. Conditions (K. a.) (L. a.) 
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142 Of GGONDTTIDNOIDON | Chap. 6. 
| doth alien it; it ſeems this 1s a breach of the condition, and 
a forfeiture of the eſtate. But if a leaſe be made on con- 
dition that the leſſee ſhall not alien without the licence of the 
leſſor, and after the leſſor die, and the leflee aſſign, or the 
leflee die, and his executors, or adminiſtrators, aſſign; this. 
is no breach of the condition in either of theſe caſes (1). So 
if a leaſe be made, on condition that the leflee ſhall not alien 
the term during his life, and he makes an executor, but doth _ 
not deviſe it to him ; this is no breach of the condition. And in. 
if a leaſe be made, on condition that the leſſee his executors or 
aſſigns ſhall not alien the term to any perſons without the 
2 licence of the leſſor, but to the wife, or one of the children, of 
the leſſee, and the leſſee die, and his executors alien to one of 
the children of the leſſee, and he alien to a ſtranger without 
licence; this is no breach of the condition (2). And if one xi. 38. El. 
make a leaſe of a houſe and land, on condition that the leſſee Mt »- 
ſhall not parcel out the land or any part of it from the houſe, 
and the leſſee doth grant all his term in the houſe and part of 
the land, and doth keep the reſt, and after doth leaſe that part | 
alſo; this i is a breach of the condition. | 
Not to ſuffer a wo- If a leaſe be made of a houſe, on condition that the leſſee Co. 8. 92. 
wen child in (hall not ſuffer any woman great with child to harbour 
N or lodge in the houſe ſix days after notice given by the 
leflor, and the leſſee do ſuffer any ſuch perſon after no- 
tice given, albeit the leflor conſent to it; yet the condi- 
tion is broken. But if the leſſor do nolens wolens keep ſuch 
a woman there againſt the mind of the leflee ; this is no breach 
8 of the condition. ji | 
Not to do waſte, If a leaſe be made, on condition that if any cnn be done, 22 H. 4. 5. 
| the leflor ſhall re-enter ; in this caſe if the houſe fall by a on ood] 
tempeſt, this is no breach of the condition, for this is not 
waſte; but if it be uncovered by tempeſt, and the tenant hath a 
convenient time to repair it, and doth not, but doth ſuffer the 
timber to periſh for want of covering ; this 3 1s a breach of the | 
condition, and the leſſor may enter and put out the leſſee. + And i PerDicr 
if a leaſe be made, on condition that the leſſee ſhall not do jufbees. 
waſte, and he ſuffer waſte to be made in decay of the houſes, _ 
| Sc. it ſeems the condition is broken. Sed quere (3). 
Not to fell it io If a leaſe be made, on condition that if the lefſee be Die 13. 
os or Gag Sug minded to ſell his eſtate the leſſor ſhall have the firſt offer 
thereof, giving as much as another will give; in this caſe if 
the leſſee doth not give notice when he is minded to fell i it, he 
doth break the condition; but if when he is minded to ſell, 
* P. 146. he doth tell the leſſor of * his purpoſe, and what he is offered 
„ for it, and the leſſor doth either ſay he will not have it, or 
that he will not give ſo much for it, or doth not accept it, „ 
but doth delay, &c. and then the leſſee doth ſell it to ano- Li: 


Lit. 22 1.222. 
ther; this is no breach of the condition, neither is he bound petk. Set. 
to wait upon him in this caſe. on. 80g. 


Lit. Sect. 
To make an eſtate. If a feoffment be made, on condition that the feoffee ſhall 355: 


o. ſu 
make a. feoffment in fee, gift in tail, leaſe for life, or years, Li. 206. 


ä 
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(1) And if the condition be not to alien the land, nor any part thereof, and the lefſee aliens part with the 

leſlor's aſſent, he may afterwards alien the reſidue without his aſſent; the whole condition being gone, for it 
cannot be divided, Roll. Ar. 471. See further Com, Dig. Condition (Q). 

(2) In Dyer. 152. a. Brooke, Brown, and Dyer held that by the grant to one of the ſons, the reſtraint was 


not determined, and that the fon could not grant over to a ſtranger without licence, but Stamford and Catline, 
contra. See N the caſe of Thornhill and Adams v. King and wife, Cre. Elix. 757. 
(3) See ante page 122, and note 3. thereto, 
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* of « CONDITION. 


of the land, to the feoffor, or to a ſtranger by a day ; and 
before the day the feoffee doth diſable himſelf to do it, either 
by making ſome eſtate of the fame thing to ſome other perſon 
in tail, for life, years, in preſent or future, or for one year, 
or by taking a wife whereby ſhe may be intitled to dower, 
or by ſuffering a recovery of the land, or by granting of any 
rent, common, or the like, or by entring into any ſtatute, 
Sc. or by ſuffering any judgment to be had againſt him, or 
by doing any other ſuch like act, whereby he cannot convey 


the land according to the condition in the fame plight, quality, 


and freedom it was in at the time of the conveyance made; in 


either of theſe caſes the condition is zp/o facto broken. And al- 
beit the land be afterwards diſcharged, and the party again 


enabled before the day to perform the condition, yet this will 


not ſalve the breach. And ſo alſo it is of a limitation. But 


143 


when the condition is to be performed on the part of the 


feoffor or grantor, there diſability before the time will not hurt, 


ſo as he be again enabled at the time. And ſo alſo it is when 
the condition is to be performed on the part of the feoffee, 


and there is no certain day ſet for the performance of the thing, 


for in this caſe albeit he be once diſabled, yet if he be after- 


wards again enabled, and do it within the time that the law 
_ doth give him to do it; in this caſe the condition is not brok- 
en. And ſo allo it is, if the feoffee be diſſeiſed, and, during 
the diſſeiſin, he do any ſuch act as before; in this caſe before 


his entry this is no breach of the condition, for till then the 


charge doth not bind the land. And fo likewiſe it is when 


the diſability doth proceed from another cauſe, as where one 
doth make a feoffment, on condition that the feoffee ſhall re- 


infeoff before ſuch a day, and before the day the feoffor diſ- 


ſeiſe the feoffee, and keep him out till the day be paſt ; or one 
doth make a feoffment, on condition the feoffee ſhall marry B. 


before ſuch a day, and before the day the feoffor himſelf doth 


marry her, ſo that the feoffee cannot perform the condition ; | 


in theſe caſes the condition is not broken. 


If one make an eſtate of lands (held in capite) on condition 
that he to whom it is made, ſhall imploy the profits thereof to 
divers charitable uſes, and he die, his heir within age, by 
reaſon whereof the King hath the land during the minority 


of the “ heir, ſo that the profits cannot be en ; this is 


no breach of the condition. 


To employ the pro- 
fits to charitable 
uſes, 


”.P.' 147+ 


If one make a feoffment of land, on condition to reinfeoff To reinfeoff. 


in convenient time, and the feoffee doth not ſo, but doth 


make a leaſe to another; this is a double breach of the con- 


dition. And the ſame law is of a deviſe by will in this 
manner. 

If a foolfment be made, upon condition that the feoffee 
ſhall make ſome eſtate to 1% feoffor, or ſome other, by a day, 
and the feoffee before the day, ſay to him to whom the eſtate is 
to be made, that he will never make the eſtate, and notwithſtand- 
ing he doth make the eſtate before the day according to the 
condition ; in this caſe it is ſaid the condition 1s broken. Sed 


quere of this, for it ſeems if he really deny it before, and actually 


perform it at the day ; that this is a good performance of the 
condition. As if a leaſe be made of a houſe, on condition that 


To make an eſtate. 


the leſſee ſhall not diſturb the leflor in the taking away of his 


goods, 
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144 Of 8 CONDITION. = Chap. 6. 
To ſuffer one to goods out of the houſe, and when the party doth come or ſend 
take his 95 to fetch them, the leſſee doth only forbid them; this in this 
; caſe is no breach of the condition, and it was agreed in this 
caſe that words without ſome deed, as ſhutting. the door 
againſt them, forcible reſiſtance, or laying of hands upon them, 
or the like, are no breach of ſuch a condition. And if a leaſe ; H. 4. 3. 
To ſuffer one to be made, on condition that the leſſor ſhall be four times a 
come into a houſe. year in the houſe demiſed, without being ouſted by the leſſee, 
5 and the leſſee, ſeeing him coming, doth ſhut the door or win- 
dows againſt him ; this hath been thought to be no breach of 


this condition. 
To pay a yearly If a leaſe be made, on condition that the leſſee ſhall pay Die 33. 
rent or ſum, yearly to the leſſor during the term ten pounds; in this caſe if 


he fail of payment once, the condition is broken, and eſtate 
forfeit. So if one make a feoffment in fee of land, on con- 
dition to pay ten pounds yearly to I. S. if he fail once the 

| condition is broken. £ 

Not to moleſt copy- If a leaſe be made of a manor in which are divers CONT Feuer ver. 

holders. holders, on condition that the leſſee ſhall not moleſt, vex, or 37 & 38 El, 
put out any copyholder paying his duties and Vicks in this <5 he 

s calc if the leſſee enter upon, and put out any one copyholder, 

this is a breach of the condition. But if he enter vi & armis 
upon a copyholders tenements, and there beat him only, or the 
like; this is no breach of the condition. 

To pay rent. If there be a condition to pay rent, and the leſſee let part © Crompt. Ju 
| | of the land to other undertenants, or let all the land to ano- OR 
ther for part of the time, and he undertake the rent ſtill, and 
fail of payment; in this caſe the condition is broken, and the 
. eſtate Prfvie But if there be any covin and practice in the 

caſe, between the firſt leflor, and the leflee, the undertenants 
may perhaps have relief in equity (1). 
Not to diſturb. If one make a leaſe for years of land, and then alſo make Co, 8. 90, 
a feoffment in fee of the lands, on ain: that if the leſſee 
* P. 148. be * diſturbed in his term that he ſhall have the fee ſimple, 
| and he is diſturbed by the feoffor or by his means; in this 
caſe the condition is broken, and the leſſee ſhall have the fee 
ſimple. But if the diſturbance be by a ſtranger, and not by 
the feoffor, or by his means, or conſent ; this is no breach of 
the condition. 

Not to be outlawed, If a leaſe be made, on condition that the leſſee ſhall not be per: oft 
outlawed, and he is outlawed without proclamation ; it ſeems Jr. 
this is no breach of the condition, becauſe the outlawry is not 

ood. 

If a condition poſſible at the time of creation, become after 15. See. 
impoſlible in part by the act of God, and the party do not 3 .,. 
perform that which is poſſible, the condition is broken (2). 

If a man make a leaſe for years on condition, and the leſſee co. 8. 9. 
doth not know of it, and after the leflor doth by will give the 
land to the leſſee without condition, and the leſſee doth ſuch 


Equity. 


6 


(1) Covins, frauds, and deceits, for which there is no remedy by the ordinary courſe of law, are e properly 
cognizable in equity; and matters of fraud were one of the chief branches to which the Juriſdiction of chan- 
cery was originally confined. 4 11/2. 84.—Bac. Abr. Fraud (B). Equity will give relief, tho' it is agreed 
that no reliet ſhall be prayed in equity. 1 Mod. 3os.—Sce fully in what caſes relief may be had in equity. 


Com. Dig. Chancery (3 F.) Vin, Abr. Chancery (N.) 2 Ait. 306. 1 Vez. 95. 126. Rr 
(2) See Ante 130. note 2. 


4 an 


N 


Doct, & If a leaſe be made rendering rent, on condition, that if the 


f Co. 4.1 5.8. 
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an act as is a breach of the condition; in this caſe the condition 
is not broken, for the leſſee muſt have notice of the condition ere 
he can break it. af 


To pay rent, 
Stud. 35. pay 


1H. 4 7. rent be not paid within twenty days the leſſor ſhall re-enter, 
by and the rent is not paid; in this caſe the condition is broken, 
but the leſſor cannot enter until he hath made a legal demand, 
and if he die before he do it, his heir ſhall never take advan- 
tage of that breach, but it is diſcharged for ever (1). 
Lit, Sect. When an act is to be done in time convenient, or otherwiſe, 
Pie. zo. and the party do it not by the time appointed by law; the 
condition is broken. os 
27 4. 3. 7. If one grant an annuity pro confilio impenſo & impendendo, Ty, give advice. 


8 H. 6 24. 


Dar. 369, and the grantor require adviſe, and the grantee refuſe or neglect 
Ws to give it; this is a breach of the condition, and a forfeiture of 
the eſtate. And if the deed be, that he ſhall go to ſuch a 
lace to give counſel, and he require him to go thither, and he 
refuſe it, this is a forfeiture of the eſtate. But if he refuſe to 
go with him to another place, or give counſel to his adverſary, 
being not required to give counſel to him, this is no breach of 
Li: Set, the condition nor forfeiture of his annuity. And if one had 


; 83. heretofore deviſed his land to be fold by his executors, and to 


have been diſtributed for his ſoul, and the executors had not 
ſold it in time convenient, or had taken the profits to their 
own uſe; this had been a breach of the condition (2). See 
more in the laſt foregoing diviſion, and in oigation numb. 10. 
covenant numb. 7. The ſame law is for the moiſt part of con- 
ditions of obligations. See ob/igation numb. 10. 5 
des Every particular eſtate hath a condition in law annexed to it: 11. When a condi. 
Li. 233 and therefore if tenant for life in dower, by the courteſy, or £97 '" 12% all ve 
| , + . , laid to be broken; 
| in tail after poſſibility of iſſue extinct, leſſee for years, tenant by or vor, 

ſtatute merchant, elegit, or the like, make any abſolute or con- Forfeiture, 
ditional eſtate of the lands they hold, in fee fimple, fee tail, or 
for life, and give livery of ſeiſin thereupon, or levy a fine Sur 
conuſance de droit, or ſuffer a recovery of the land, * or the 
like; this is a breach of the condition in law and a forfeiture 
of their eſtate (3). Alſo if any ſuch tenant (except tenant in tail 
after poſſibility of iſſue extinct) (4) do waſte in the lands they 
do ſo hold; this is a breach of the condition in law, and a for- 
feiture of their eſtate in ſo much as the waſte is committed (5). 
But if an infant, or feme covert, that hath ſuch an eſtate, 
ſhall make any ſuch eſtate, &c. this is no breach of the con- 


F 140. 


Infant. 
Woman covert. 


* * 


(1) There is a material difference between a remedy by re-entry, and a remedy by res, for the non— 
payment of rent. For where the remedy is by way of re-entry for non-payment, there mult be an afual demand 
made previous to the entry, otherwiſe it is tortzous : becauſe a condition of re-entry is in derogation of the grant; 
and the eſtate at law, being once defeated, is not to be reſtored by any ſubſequent payment; and it is preſumed, 


the tenant is reſident on the land, to pay the rent, and preſerve his eſtate; and therefore unleſs there be a demand 


made, and the tenant appears not to be on the land ready to pay his rent, the law will not allow the leflor the 
benefit of re-entry to defeat the tenant's eſtate without a wilful default in him, which cannot appear without 
a demand hath aftually been made upon the land. See further as to demand of rent, and in what calcs neceſſary, 
Gilb. on rents 73. and Bac. Abr. Condition (O. 2.) 

(2) See further as to what will be deemed a breach of a condition in deed, Bac. Arr. Condition { O.] Vn. 
Abr. (C. c.) Com. Dig. Condition (M.) 

(3) The condition, annexed by law, being that they ſhall not attempt to create a greater eſtate, than they 
are themſelves intitled to. 2 Bl. Com. 153. Co. Lit. 215. 

(4) For although by the poſſibility of iſſue being extinct and gone, he is become in effect, as to the duration 
of his eſtate, only tenant for life, yet, having by the original creation of his eſtate, an eſtate of inheritance, 
the nature of the eſtate is not changed by the poſſibility of iſſue being extinct, but continues to have in it 
inherently an exemption from waſte. 

(5) See ante 122. 
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dition in law. And yet if ſuch a perſon do waſte this is a 
breach of the condition in law. And fo alſo if any ſuch per- 
ſon be an officer, and do any thing which is a cauſe of forfei- 
ture jn another ; this will be a forfeiture in him or her alſo. 

If any keeper of a park, without warrant, kill any deer, fell © per. 
or fut any wood, and convert it to his own uſe, pull down 
the lodge, or any houſe within the park, uſed for hay for the 

deer, or the like; this is a breach of the condition in law. 
So alſo if a keeper ſhall not look to the game, but the deer be 
killed by his default, and damage come to the Lord; by this 
alſo the condition is broken. But the not attending upon ſuch 
an office for two or three days, if the Lord have no ſpecial loſs 
thereby, is not cauſe of forfeiture. = 

Offices that are for the adminiſtration of juſtice, or of clark- 28 
ſhip in any Court of Record, or concerning the King's treaſurec, 
revenue, account, alnage, auditorſhip, &c. have alſo conditions 
in law annexed to them; and therefore if ſuch officers ſhall 
ſell their offices or miſdemean themſelves in their offices, by 

this the condition in law may be broken, and they may forfeit 
them (1). 0 | 
12. Who may enter As no man may create or annex a condition to an eſtate but Lit. See, 


347+ 


for a condition * 4's x : 
55 oe he that doth create the eſtate itſelf, ſo neither can a man give Plow, 375. 
8. 


perſons ſhall take Or reſerve the power, title or benefit of re- entry and avoidance 3/4 
advantage of a con- of an eſtate upon the breach of a condition to any other but Bern. 


© 


ditio limita- 5 N Co. ſuper 
_ ind pov to him, or them, or at leaſt to one of them that doth make the Li. 2 
: 215. 


eſtate, his or their heirs, executors and adminiſtrators, Cc. for nou. & Sta. 
it is a rule of the common law, that none may take advan- 3, See 
tage of a condition but parties and privies in right and repre- #30. 8. 
ſentation, as heirs, executors, &c. of natural perſons, and Plow, 488, 
the ſucceſſors of politique perſons : and that neither privies *' 
nor aſſignees in law, as Lords by eſcheat, nor in deed, as 
grantees of reverſions, nor privies in eſtate, as he to whom a 
remainder is limited, ſhall take benefit of entry or re-entry by 
force of a condition (2). And therefore if a man had made a 
leaſe for a life reſerving rent, on condition that if the rent be 
behind, the leſſor, his heirs and afſigns ſhall re-enter, and after 
had granted the reverſion to a ſtranger ; this grantee ſhould not 
by the common law have had benefit by this condition. But 
if the leſſor had died, his heir, or the gardian in chivalry or 
P, 150. ſocage of ſuch an heir, if he had been an infant * and in ward, 

might have taken advantage by the condition, And if one had 

been poſſeſſed of a leaſe for years, and had granted his term 

upon condition, and had died ; his executors or adminiſtrators 

might have had advantage of this condition. 

And at this day the law is ſtill the fame as touching privies co fp 

in blood; for an heir ſhall take advantage of a condition, , 

though no eſtate deſcend to him from the anceſtor (3). And 

therefore if one be ſeiſed of land of the part of his mother, 

and he make a feoffment in fee of it on condition, and die, 

and the condition is broken; in this caſe the heir of the part 

of the father ſhall enter; but as ſoon as he hath entred, the 


—_— 


(1) See further as to what ſhall be deemed a breach of a condition in law, Com. Dig. Condition (S.) 
(2) An entry by a ſtranger without authority is good, if it be aſſented to afterwards, and will ſupport an 
ejectment, if the aſſent be before the demiſe in the declaration. See the caſe of Fitchet v. Adams, Str. 1128. 
(3) Equity will relieve againſt an entry made by heir at law, for the breach of a condition. Cha. Rep. 85+ 
Underwood v. Swain, | , 
heir 


2 
2. 
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heir of the part of the mother ſhall enter upon him and enjoy 
the land. And if a man be ſeiſed of land in the right of his 
wife, and he make a feoffment in fee of it upon condition, 
and die; the heir of the huſband ſhall enter for the condition 
broken, but the wife ſhall have the land. And fo alſo is the 


law as touching privies in right and repreſentation ; for execu- 


C tors and adminiſtrators ſhall take advantage of a condition now 
as heretofore. And ſo alſo ſhall the ſucceſſors of a Dean and 
Chapter, Biſhop, Arch-deacon, Parſon, Prebend, or any body 
politique or corporate, eccleſiaſtical or temporal ; theſe ſhall 
take advantage of conditions as heretofore they did. So alſo 
the law is the ſame as touching privies in law ; for they ſhall 
no more take adyantage of a condition now than heretofore. 
But as touching grantees of reverſions, and privies in eſtate, 

there is ſome alteration made of the law; for by a new law it is 


ut. z H. provided, that all perſons which ſhall have any grant of the 


3.2.34 King of any reverſion, &c. of any lands, &c. which apper- 
tained to monaſteries, Sc. as alſo all other perſons being 
_ grantees or affignees, Sc. to or by any other perſon or per- 
ſons, and their heirs, executors, ſucceſſors and aſſigns, ſhall 
have like advantage againſt the feoffees, &c. by entry for non- 
payment of rent, or for doing waſte, or for other forfeiture, 
Sc. as the ſaid leſſors or grantors themſelves ought or might 


have had (1). 


| Co. ſuper And for the true underſtanding of the ſenſe of this Ga 


Lit. 214. 
plow. 27. and the ancient common law further touching this point, 


1. Theſe diverfities muſt be obſerved to be __ before the 
ſtatute will take place ſtill. 


e mee that doth %% fafo determine the eſtate without en- 
; for albeit a ſtranger might not take advantage of the firſt, 
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co. 10.46. I. Between a condition that doth require a re-entry, and a 


_ 5 might take advantage of the laſt, by the common law. 


And therefore if a man at this day make a leaſe to another 
quouſque, or until J. S. come from Rome, or if a man make a 
Tl to a woman guamdiu caſta vixerit, or if a man make a 
leaſe to a * widow / tamaiu in pura viduitate viveret, or if a 
man make a leaſe to another for one hundred years if he live 
ſo long, and then the leſſor doth grant the reverſion to a 
ſtranger ; in all theſe, and ſuch like caſes, the grantee of the 
reverſion may take advantage of the limitation; for after the 
eſtate is ended by the limitation he may enter. 

Co.3.64.65, 2. Between a condition annexed to a freehold, and a con- 


Li, dition annexed to a leaſe for years; for if before the ſtatute a 


UH. x % man had made a gift in tail, or leaſe for life, on condition 


that if the donee, or leſſee, did not pay ten pounds by ſuch a 
day, the gift, or leaſe, ſhould be void, or ceaſe; in this caſe 
the grantee of the reverſion could not by the common law 
have taken advantage of the condition ; for it could not be 
void, or ceaſe, but by entry, which could not be transferred to 
another. But if a leaſe for years had been made on ſuch a 
condition ; a grantee. of the reverſion might by the common 
law have taken advantage of this condition, for the eſtate in 


this caſe was by the breach of the condition % facto void, 


bo ů ů 


i. 


(1) See more amply what perſons may by force of this ſtatute of 32 H. 8. c. 34. take W of a 
condition broken, in Co. Lit. 215. Cre. Eliz, 832. 5 Co. 112. b. 2 Leon 33. Vin. Abr. Covenant (K. 4) 


Com. Dig. Condition (O. 2.) 
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without entry. But now the grantee of the reverſion ſhall 
have advantage of the condition in both theſe caſes (1). 
Between a condition in deed, and a condition in law; for Ce. foe 
by the common law. not only the grantee of the reverſion, © 5 
but alſo the Lord by eſcheat, may either of them have ad- 
vantage of a condition in law for any breach in his own time. 
2. Theſe reſolutions and judgements upon the ſtatute muſt Co. r 
be marked. 1. That the ſtatute, is general, and the grantee co. ;. «.. 
of the reyerſion of every common perſon, as well as the King, 
may take advantage of conditions. 2. That the ſtatute doth 
extend to grants made to the ſucceſſor of the King, as well as 
to the King, albeit he only be named in the ſtatute, 3. That 
he that comes to the reverſion by fine, feoffment, grant, limi- 
tation of uſe, common recovery, or bargain and fale, is ſuch 
a grantee as is within the intendment of the ſtatute. 4. That 
whery the ſtatute doth ſpeak of feoffees, &c. it doth not 
extend to gifts in tail ; and therefore if a gift in tail be upon 
condition, and after the donor doth grant the reverſion ; this 
grantee ſhall never have any benefit of this condition. 5. That 
where the ſtatute doth ſpeak of grantees and affignees of the 
reverſion, hereby an aſſignee of part of the ſtate of the 
reverſion may take advantage of the condition; as if leſſes for 
life be, and the reverſion is granted for life, Sc. or if leſſee for 
years be, &c. and the reverſion is granted for years, &c. in theſe 
caſes, the .grantees of the reverſion ſhall have advantage of 
the conditions. | 
; eee for. one hundred years make a leaſe for ten + Davy ant 
| years, rendring rent, with condition of re-entry, and the firſt * 
leſſee doth afterwards grant his term and eſtate to IJ. S. in this 3 
*'P. 1322. Sit. & S. * is ſuch a grantee, and aſſignee of the reverſion, as Jac. B. R. 
| ſhall take advantage of the condition. 6. That as well mediate, 
as immediate, grantees, 1. e. the grantees of grantees in infinitum, co. 5. 112. 
are intended within this ſtatute. 7. That a grantee of part of {3+ _ 
the reverſion cannot take advantage of a condition by this ſta- Lis 214 
tute. And therefore if a leaſe be made of three acres, reſerv- 
ing rent, upon condition, and the reverſion is granted of two 
of the three acres ; in this caſe the rent ſhall be apportioned, 
but the condition is deſtroyed, except it be in the King's caſe. 
Apportionmens And yet a condition may be apportioned by the act of law, or 
buy the wrong of the leſſee (2). As if a leaſe be made of two 
acres (the one of the nature of burrough Engliſh, and the 
other common law) upon condition, and the leſſor having ifſue 
two ſons, dieth, in this caſe, each of them ſhall enter for the 
condition broken. And if the leflee upon condition make a 
feoffment of part of the land; this doth not deſtroy the con- 
on of revoct- dition. There is therefore herein a difference between a con- 

; dition that is compulſory, and a power of revocation that is 
voluntary: for he that hath ſuch a power may by his own act 
extinguiſh it in part, by levying a fine of part of the land or 
otherwiſe, and yet his power may remain for the reſidue as in 
the caſe of a limitation ; but in the caſe of a condition 
he cannot do ſo. 8. Such grantees as ſhall have advantage 
by this ſtatute, muſt be compleat grantees; and therefore ©: 5.73: 
grantees of reverſions by fine, or deed, muſt have atturnment gz. 
ere they can take advantage of the condition. And yet if a 
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(1) See accordingly and further Vin. Abr. Condition (N. d.) pl. 10. 
(2) See accordingly, Dyer 308. 
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reverſion be granted by fine to one that hath no atturnment, 
and he grant it to another that hath an atturnment; in this 
caſe the ſecond grantee ſhall take advantage of the condition, 
albeit the firſt grantee ſhall not (1). And the leſſee muſt have 
notice of the grant of the reverſion, ere he in reverſion can 
take any advantage of a condition. And therefore it is, that if 
the leſſor bargain and ſell the land by deed indented and in- 
rolled (in which cafe there needs no atturament) ; or if the 
leſſor make a feoffment of the land, and ſo ouſt the leſſee, and 
the leſſee re-enter (which is an atturnment in law); the gran- 
tee, or feoffee, in theſe caſes, cannot take advantage of an 
condition, before he hath given notice to the leflee of this 
. of the reverſion. 9. Such as come in merely by act of 
Flasche 7. law, or paramount, as the Lord of a villain, the Lord b 
J Jun eſcheat, the Lord that doth enter for mortmain, or the like, 
| £5, cannot take advantage of a condition within this ſtatute. And 
hence it ſeems it is, that if leſſee for forty years make a leaſe | 
for thirty ſeven years on condition, and after ſurrender his | : 
eſtate to his leſſor; that the ſurrendree ſhall not have advantage 
+0. how of this condition. 10. + Albeit the words of the ſtatute be 
bier 309. general, yet grantees and aſſignees ſhall not take benefit of 
Ee every forfeiture by force of a condition, nor yet of all condi- 
lee. Ce. B. tions, but only of ſuch as are inherent, * i. e. ſuch as are ei- 
ther incident to the reverſion, as for payment of rent, or for 
the benefit of the ſtate, as for reſtraining of waſte, for cauſing 
of reparations, making of fences, ſkowring of ditches, preſerv- 
ing of woods, and the like. And of conditions that are colla- 
teral ſuch grantees ſhall not take benefit: And therefore 'if 
the condition be for payment of a ſum of money in groſs, to 
reſtrain alienation, for the delivery of corn, wood, or the like, 
the grantee of the reverſion of the land ſhall not have advan- 
tage of it by this ſtatute ; for theſe remain as they were be- 
Pee Jute fore the ſtatute, at the common law. 11. Such conditions as 
are on the part of the leſſor, it ſeems are not within this ſta- 
tute; and therefore if one make a leaſe for years, on condition 
that if the leſſor, his heirs or aſſigns, pay ten pounds to the 
leſſee at Lady-day, the leaſe to be void, and the leſſor doth 
grant the reverſion to a ſtranger before the day; it ſeems the 
grantee ſhall not take range of this; but the condition is 
one. 
pon. & St. If one make a leaſe for years rendring rent to him and his 
553+ heirs, on condition that if it be not paid within fourteen days, 
that he and his heirs ſhall re-enter, and the rent is behind, 
and the leſſor doth demand it, and then die; in this caſe the 
heir may enter. But if he die before demand, the heir cannot 
make a demand, and ſo take advantage of that breach of the 
condition, which was in the time of his anceſtor (2). | 9 
5 „ lf a man be poſſeſſed of land for twenty years in the right 
of his wife, and he make a leaſe of it for ten years rendring | „ 
rent, with condition of re-entry for default of payment, and 
after the huſband die; in this caſe, the wife ſhall have the 


rent, but it . ſhe ſhall not take advantage of the condi- i 
tion. 
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(1) 4 the doctrine of atturnment, ſee chapter 13. poſt, —Atturnment is rendered unneceſſary by the | ö 
ſtatutes of 4 Ann. c. 16. 9. and 11 Geo. 2. c. 19. F 11. 


(2) See before in page 14 5. FM 
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If a leaſe be made to I. S. on condition that if ach a Co. 1. 85. 
thing be, or be not done, that the land ſhall remain to J. D. 1 
or that 7. D. ſhall enter; in this caſe I. D. ſhall never take . 


advantage of this condition, either by the common law, or by 

this Statute. 
13. Where entry or Regularly where a man will take advantage of a condition, Ws, N. 
claim is needfull to jf he may enter, he muſt enter, and when he cannot enter, ke. 45 
avoid an eſtate 
on condition; and muſt make a claim; for an eſtate of freehold or inheritance 
2 3 man may will not ceaſe without entry or claim (1). And he that is to 
_ — , advantage by the condition, may wave his advantage if he 


a condition without 
entry, or claim; will. And until ſuch entry or claim made, the party that 


and wherenot. ſhould enter can make no good eſtate of the thing to any other. 


But herein a difference is to be obſerved in the penning of 
a condition, between a leaſe for years, and a leaſe for life, 
or a greater eſtate : for if a leaſe for years be made, 'on condi- 
tion that upon ſach a contingent the eſtate ſhall ceaſe, or the 
leaſe ſhall be void; in this caſe, when the thing doth happen, 
Fs the. leaſe is 7p/o facto void without entry or claim. But other- 
Fi. wiſe it is of a leaſe for life, albeit there be * the ſame words 
in the condition. And if one make a leaſe for years, on con- 
dition that if ſuch a thing be done, the leſſor ſhall re-enter ; 
in this caſe an entry is needful to avoid the eſtate (2). | 
If one make a feoffment in fee, gift in tail, or leaſe for life, 
on condition that upon ſuch a contingent the eſtate ſhall be 
void; in this caſe there muſt be an entry made, after the con- 
dition is broken, to avoid the eſtate. So if one bargain and ſell 
his land by deed indented and intolled, with proviſo that if the 
bargainor pay, &c. then the eſtate ſhall ceaſe and be void, and 
he doth pay the money; in this caſe the eſtate is not reveſted 
in the bargainor, before an actual re-entry is made. And fo 
it is alſo if lands be deviſed to a man and his heirs, on condi- 
tion that if the deviſee do not pay twenty pounds at a day, his 
\ eſtate ſhall ceaſe and be void; in this caſe the eſtate is not void 
until an actual re-entry be made. And fo alſoit is if a reverſion, 
remainder, advowſon, rent, common, or the like, be deviſed 
on ſuch a condition; in theſe caſes there muſt be a claim, 
before the eſtate will be determined. And therefore if a man 
grant ſuch a thing to another and his heirs, on condition that 
if the grantor pay twenty pounds on ſuch a day, the eſtate of 
the grantee ſhall ceaſe or be void, and the grantor doth pay 
the money according to the condition ; in this caſe the eſtate 
is not reveſted in the grantor before a claim made at the 
church in caſe of an advowſon, and in other caſes upon the 
land. But in caſe where a man cannot make an entry or 
claim, there the law will not compel him to it. And there- 
fore if one grant land to another for five years, on condition 
that if he pay to the grantor within the two firſt years forty 
marks, that then he ſhall have the fee, otherwiſe but for term 
of five years, and livery of ſeiſin is made accordingly, and 
the: grantee doth not pay this money; in this caſe after the 
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(1) Entry by a legal owner, is a notorious act of ownerſhip, and equivalent to a eodal inveſtiture by the 


lord, and gives the owner ſeiſin, and makes him compleat owner of the eſtate and capable of conveying it 


from himſelf, either by deſcent or purchaſe. See further, as to the nature and manner of making entry and 


claim, Co. Lit. 15. 254. b. 3 Bl. Com. 175. 4 vol. 147. 


(2) No one can enter for a condition broken as bailiff to another, without the ſpecial command of him to 
whom he is bailiff. Mo. 52. 


two 


Chap. 6. 


14 Ul. 8. 17. 


Co. ſuper 

Lit. 234. 
Perk, Sect. 
84 3, 844. 


Co. ſuper 


Lit, 233. 


Crompt. 


Of CONDITION. 


two years are paſt, the freehold ſhall be in the grantor without 


151 


entry or claim; for as this caſe is, he cannot enter, but he muſt | 


ouſt the leſſee of his term. So if I grant a rent charge out of 
my land upon condition ; when the condition is broken, the 
rent is extinct, and there needs no claim. So if a man make 
a feoffment of land to me in fee, on condition that I ſhall 


pay him twenty pounds ſuch a day, &. and before the day 


I let the land to him for years, rendring rent; and after, the 
condition is broken; in this caſe he may retain the land 
without entry or claim, and the rent is extint. So if one 
covenant to ſtand ſeiſed to the uſe of himſelf for life, or other- 


wiſe, and then after to the uſe of others, with a proviſo of 
revocation, &c. and after, he doth revoke it; in this caſe all 


the eſtates are reveſted in him without entry or claim. 


Co. 4.12% It is generally true, that he that doth enter for a condition 
840, Plow, broken, doth make the eſtate void ab: initio, and that he ſhall 
1806. 482. 


be in of his firſt eſtate in the ſame courſe and manner as it was 
when he * departed with the poſſeſſion, and at the time of the 
making of the condition (1). And hence it is, that if there 
be any charge or incumbrance on the land, as if leſſee of 
land upon condition grant a rent-charge out of the land, 
or enter into a ſtatute, or recogniſance, and the conuſee 
have the land in execution, and this charge is aſter the con- 
dition is made; in this caſe, when the condition is broken, and 
the party doth re-enter, he ſhall by relation avoid the rent, 
ſtatute, and recogniſances, and hold the land freed from them 
all. And if an eſtate be to paſs by way of increaſe, upon 
condition ; or a leaſe 1s to be made upon a condition prece- 


dent; when the condition is performed, the party ſhall hold 


14. When a con- 
dition broken ſhall 
maketheeſtate, &c. 
void, ab initie. And 
when not, And to 
whit intents the 
eſſor, feoffor, &c. 
mall be adjudged 
by his re-entry to 


be in of his firſt 


citate. And to what 


1atents not. 


ob ETA 


his eſtate free from all after charges and clogs. And if a man 


enter for breach of a condition in law, he ſhall avoid all 


charges and acts done after that thing is done, which doth | 


produce the forfeiture ; but he ſhall not avoid any thing done 
before that time; for he muſt take the thing as he finds it : 
as if a houſe, or land, belong to an officer, in reſpe& of his 
office, and he grant a rent out of it for his life, and then he 
doth forfeit it ; in this caſe the rent ſhall continue. And if 


leſſee for life of land grant a rent out of it, and then make a 


feoffment in fee of the land; in this caſe the rent ſhall con- 
tinue, and the leflor cannot avoid. But if lefiee for life of 


land make a feoffment in fee of it, and then grant a rent out 
of the land; in this caſe the leflor ſhall avoid it. And if a 


leflee grant a rent out of his land, and then do waſte, and the 
leſſor recover the land, he cannot avoid this rent, but ſhall 
hold the land charged with it. But if the leflee do waſte firſt, 


and then he grant a rent-charge to a ſtranger out of the land, 


and after the leſſor recover the place waſted ; in this caſe he 
ſhall hold the land diſcharged. And if leſſee for lite make 1 
leaſe for years, and after enter upon the leſſee for years, and 
make a feoffment in fee; this ſhall not avoid the leaſe for 


Ju, 64,65, years. And if a man make a lcaſe for years, rendring rent, 


— — — 


with clauſe of entry for non payment, and the leſſee doth 
make underleaſes of part of this land, and after the rent is 


1 


(1) Regularly it is true, that he that entereth for a condition broken ſhall be ſeiſed of his firſt eſtate ; but 
that faileth in many caſes : {ee the inſtances, in Co. Lit. 202. a, See fur 


Vin. Abr, Condition P. d.) 
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Th Of « CONDITION. Chap. 9. 


_ unpaid, and the leſſor doth enter; in this caſe he ſhall have all 
the land, and avoid all the under leaſes. But if there be any 
covinous practiſe in the caſe, the undertenants may have remedy in co. 10. 4. 

Equity, equity. And if a leaſe be made for life, the remainder in tail, on 
condition; in this caſe if the condition be broken, both the eſtates 2 
be avoided. Et /ic de fimilibus. But this general rule doth fail in vert. $a. 
divers particulars : as if a man be ſeiſed of land in the right of his 34 
wife, and he maketh a feoffment in fee by deed indented, upon 
condition that the feoffee ſhall deviſe the land to the feoffor for 
life, Sc. and the huſband dieth, and then the condition is 
broken; in this caſe the heir of the huſband ſhall enter, and 

yet he ſhall not have the eſtate of the feoffor, for this doth 

preſently after his entry vaniſh away. So if a tenant in ſpecial 

* P. 156. tail hath * iſſue, and his wife dieth, and tenant in tail maketh 
_ a feoffment in fee upon condition, the iſſue dieth, the condi- 
tion is broken, and then the feoffor doth re-enter; in this 

caſe, he ſhall have but an eſtate for life, as tenant in tail after 

poſſibility of iſſue extincdt. So if a leſſee for life, or years, 

make a feoffment in fee on condition, and after doth enter 

for the condition broken; in this caſe he ſhall not be in the 

ſame courſe, for now his eſtate is ſubje& to entry for forfei- 

ture, though he be tenant for life ſtill. So if a diſſeiſor be of 

certain land, and he die ſeiſed thereof, and his heir is in by 

deſcent, and the diſſeiſee enter upon the heir, and infeoff a 

ſtranger upon condition, and the heir of the diſſeiſor doth enter 
upon the feoffee, and the diſſeiſee doth ſue a writ of entry ſur 

_ drſſeiin againſt the heir of the diſſeiſor, and doth recover and 
hath execution, and the feoffee on condition doth re-enter 
and after the condition is broken; in this caſe the feoffor is 
not in in the ſame caſe; for now the diſſeiſor cannot enter upon 

him, as he might before And in ſome caſes the feoffor 

by his re-entry ſhall be in in his former eſtate, but not in 
reſpect of ſome collateral qualities: as if tenant by homage 
anceſtrel, make a feoffment of the land he doth ſo hold, in fee, 
on condition, and entreth for the condition broken; in this 
caſe it ſhall never be held in homage anceſtrel again. And ſo 
if a copyhold eſcheat be, and the Lord make a feoffment in 
fee upon condition, and entreth for the condition broken; in 
this caſe the cuſtom annexed to that land is gone. So if there 
be Lord and tenant by fealty and rent, and the Lord is in 
ſeiſin of the rent, and granteth his ſeigniory to another and 
his heirs, on condition, and the tenant doth atturn and payeth 
his rent to the grantee, and the condition is broken; the Lord 
diſtraineth for his rent, and reſcous is made; in this caſe the 
former ſeifin ſhall not enable him to have an aſſiſe without 
new ſeiſin. If there be Lord and tenant, and the Lord diſ- 

ſeiſe the tenant of the tenancy, and thereof doth enfeoff a 
ſtranger on condition, and after the condition is broken, and 
the Lord enter, and the tenant doth enter upon him ; in this 
caſe the ſeigniory is not revived. 5 | 

If tenant in tail make a feoffment in fee, on condition, and 
dieth, and the iſſue in tail within age doth enter for the con- 
dition broken ; in this caſe he ſhall be in firſt as tenant in fee- 
ſimple, and heir to his father, and then ſhall be preſently re- 


mitted : 


Chap. 6. Of CONDITION. 153 
mitted: but if he be of full age he ſhall not be remitted 
Eo, ſuper i If one make a feoffment of white acre, and black acre, on 
=. condition, &c. and that he ſhall enter into black acre only; 
in this caſe upon breach of the condition, he ſhall enter into 
that part only. ME | 
If the words of a condition be, that if ſuch a thing be not 
done, the feoffor or leſſor ſhall enter into the land, and take 
the profits thereof until the thing be done, or to the like : 
effect; in this caſe * if the feoffor, or leſſor, enter upon the * P. 157. 
breach of the condition, he doth not avoid the eſtate, or get 1 5 
any thing by his entry, but the poſſeſſion only in the nature of 
a pledge, or a diſtreſs, until the thing be done; and if the 
, condition be for the payment of the rent, he ſhall hold the 
land until he be paid the rent. And if the words be [that 
the feoffor, Sc. ſhall enter and take the profits, until thereof he 
be ſatisfied, or until he be ſatisfied or paid the rent] in the firſt 
caſe as ſoon as he is paid, either by the receiving of the profits, 
or payment of the rent behind, or both together; and in the 
laſt caſe as ſoon as he is paid the rent by the feoffee or leſſee, 
the feoffee or leſſee may enter again into the land (2). 
Ee. fuper If a condition be poſſible in its creation, and after become ,.. wy. aud b , 
EW: impoſſible by the act of God, the condition is diſcharged and what nens con- 
7,13 gone for ever, and the eſtate is abſolute (3). As if a feoff- hee be dit 
ment be be made to me, on condition that I ſhall reinfeoff Sidel foe 8 
the feoffor before a day, or on condition that I ſhall appear ſoſpenced jor » 
at Weſtminſter in the King's Bench ſuch a day, or on condition 1 g;, 1 
that I ſhall go to Paris about the affairs of the feoffor before God. 1 
ſuch a day, and before the day appointed it doth happen that — — 
1 die; in all theſe caſes the condition is diſcharged. So if? 
the condition of a feoffment be, that if the feoffor, or his 
heirs, pay ten pounds to the feoffee ſuch a day, and before 
the day the feoffor dieth without heir; in this caſe the con- 
dition is gone. And if the condition become impoſſible in 
part only, then it is diſcharged for ſo much only (4). 
Perk. Sg. If there be Lord and tenant, and the tenant doth enfeoff a 
3:9, ſtranger on condition, and the feoffee die without heir, ſo 
that the tenancy eſcheat ; in this caſe the condition doth con- 
tinue, and the Lord muſt hold it ſubje& to the condition. - 
&. foxer Albeit a condition cannot be divided by the act of the par- 2, By the a& of 1 
5 ties, but it will be deſtroyed, yet it may be divided by the act law. | $ 
of law; and therefore if a leaſe for years be made of two acres = 
of land (the one of the nature of Burrough Engliſh, and the f 
other at the common law) on condition, and the leſſor havin 2 
iſſue two ſons dieth; in this caſe albeit the condition be divided, | 4 
yet it is not gone, but doth continue ſtill, and each of them may _ | 
enter for the condition broken. But if one that hath a condition bi 
knit unto his reverſion, grant part of his reverſion to a ſtranger ; 
the condition is deſtroyed in all, for it cannot be apportioned 


— 
—_ 


(1) Becauſe he might have had his formedon againſt the feoffee, and the entry for the condition is his own 
act. Co. Lit. 202. b. Remitter is an operation of law, upon the meeting of an ancietit right remediabie, # 
and of a latter ſtate, in one perſon, where there is no folly in him, whereby the ancient right is teſtored and ſet 1 of 
up again, and the new defeaſible eſtate cleared and vaniſhed away. Co. Lit. 347. b. For the doctrine of Re- p 
mitter, ſee 3 Bl. Com. 19. 189. and fully in Com. Dig. and Vin. Abr. tit. Remitter. ; 

(2) See further what act deſtroys a condition, Com. Dig. Condition (Q. | i 1 

(3) See accordingly Co. Lit. 206. a.— Roll. Abr. 449. 2 Leon. 155. | | 1 

(4) And if the condition conſiſts of two parts, one of which was impoſſible at the time of making the con- v1 
dition, yet it is a good condition, and the other ought to be performed, Cro. Eliz. 780. 


Rr | by 
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3. By the act of the 
parties. 


ſo taken, the remainder oyer to a ſtranger; in this caſe the fu. t, 


* P. 158. : 


Releaſe, 


and after grant the reverſion of part of this land; hereby the 


8 


gainee in corroboration of the firſt bargain: in this caſe the 


„ CONDITION: Chap. 6E. 
by the act of the parties, as it may by the act of the law 
or the wrong of the leſſee 0 1 

. hay rat. 224 2 e yh 1 118 Co. 2. 50. the 

if one deviſe lands for life, with expreſs words of 4 con- ind 8 


wel's caſe. 


.* „ 44 ts WES 4 k 4 4 „114. 0 . kh 4.8 1 - FT 
dition, and not words of limitation, or words that may be ber 309. 


379. Co. 10. 
41. 5 


gainee ſhall make a feoffment of 858 of l to the bar- 
doth levy a fine to the bar- 


condition is not extinct, but faved by the original agreement. 

And if one make, a feoffment in fee of land upon condition, 

and after, and before the condition broken, he doth make a 

leaſe for years only of the land, or part of it, to the feoffee „ 

or any other; by this the condition is ſuſpended for that yak. s. 
time. And if the feoffor, after a feoffment made of land 263 14 
upon condition, enter upon all or part of the land, and 1. Ce. 
be impleaded, and loſe it; by this the condition is gone for fuper Lit 
ever. And if he enter and hold the poſſeſſion only; by this 
the condition is ſuſpended during his poſſeſſion; and if he hold 

the poſſeſſion ſo long that the feoffee cannot perform the gn. I““ 
condition; the condition is diſcharged for ever. And if one 5. e. 
make a feoffment of land upon condition, and after, and before ©. foper 
the condition broken, the feoffee doth make a feoffment of al! 
or part of the land, to, the feoffor; by this the condition is 


gone for ever. And if the feoffee make a leaſe for life, 'or years 
only, of part of the land ; by this the condition is ſuſpended 

for that time. But if the feoffee make a feoffment in fee, 

leaſe for life, or, years to a ſtranger ; this is no extinguiſhment 

nor ſuſpenſion of the condition. And if the condition be to 
pay money, or do any ſuch collateral thing; if in this caſe the 

teoffee make a leaſe to the feoffor, this doth not ſuſpend the 
condition. | 
If the feoffor, or leſſor, releaſe to the feoffee, or leſſee, all Pak. «4. 
conditions, or all demands in the land, or confirm the eſtate of 145. .. 
the feoffee without condition, &c. by either of theſe means the Fat we. 
condition is deſtroyed and gone for ever. ton, 
If one make a leaſe for life, or years, of land on condition, Fer, Sect 

163. Co. 4. 
119. 


—__— 


ated W — — 


(1) See fully in what caſes the non- performance of a condition ſhall be excuſed by the Act of God, or by 
Act of Law, — Com. Dig. Condition (L. 12.) Bac. Abr. Condition (Q) Jin. Aör. Condition (G. c.) to (K. c. 
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Chap. 6. 


Perk, Seft, 
763. 765. 
764. 


co. 4.119. 5. 
32. 2. 39+ 


714+ Dier 
309. 


Perk Sect. 


706. 


822. 


Co. 3. 64. 
ſuper Lit. 


211. 


Of a CONDITION. 


condition is deftroyed for ever: And if he make a leaſe of 
part of it only ; by this the condition is ſuſpended. 


A condition may be extinct, or ſuſpended, by the inter- 


marriage of the parties to the condition; as if a feoffment 


be made by a woman, on condition to pay ten pounds, or on 
condition to infeoff * her by a day certain, and before the day * P. 159. 


they two do intermarry, and the marriage doth continue until 
after the day; in this caſe the condition is gone. And if the 
condition be to re-enter for not payment of rent; the condition 
ſhall be ſuſpended, and no rent be paid during che coverture. 
If a leaſe be made for years, on condition that the leſſec or 


his aſſigns ſhall not alien without the licence of the leſſor, and 
the leffor licence the leſſee alone to alien, or licence him to 


alien a part of the land, ar licence him to alien all the land 
for a time; or if the leaſe be to three on ſuch a condition, and 
the leſſor licence one of them to alien; in all theſe caſes, the 
condition is gone for ever. 

If one had enfeoffed me, on condition that 1 ſhould pay him 
ten pounds at Eaſter, and before the time he had entred into 
religion, and made me his executor, and had not been dear- 
raigned ; in this caſe the condition had been gone for ever. 
If I be ſeiſed of land in fee, and take a wife, and during 
the marriage enfeoff a ſtranger on condition, and die, and the 
feoffee endow my wife of her third part; in this caſe the con- 
dition is not deſtroyed, and yet the third part is freed from the 
condition, but the reverſion of that third part is not freed from 


the condition. And if ſhe grant her eſtate again to the feoffee, 
the condition is revived. So if there be Lord and tenant, and 


the tenant make a feoffment in fee upon condition, and the 
feoffee is attainted of felony, Sc. ſo that the tenancy doth 
eſcheat ; in this caſe the condition is not gone, but the 3 


is charged with it. 
If a feoffment or leaſe be . rendring rent, on condi- 


tion for non-payment a re-entry, and the feoffor, or leſſor 
after the breach of the condition doth diſtrain, or bring an 
aſſiſe for the rent, or doth accept the rent at another day; 
hereby the condition is not deſtroyed, but it is diſcharged for 


that time; ſo that the feoffor, or leſſor, cannot take any ad- 


vantage of that breach : apd if the a& to be done by the con- 
dition be a collateral act, as not to alien, or the like, and the 
condition is broken, and the feoffor not having notice thereof, 


| doth accept the rent; in this caſe alſo, and by this means, the 


Lit. Sect, 


476, 477. 
Co, ſuper 


Lir, 277. 


C— 


condition is not diſcharged (1). 


153 


If one diſſeiſe the feoffee, or the heir of the diſſeiſor, or any 4. By the af of a 


other that hath lands by a juſt title, and thereof enfeoff a ranger: 


ſtranger en condition, and the land is lawfully recovered from 


him, by him that hath the title; hereby the condition is de- 


ſtroyed for ever. And if a diſſeiſor make a feoffment in fee, 
on condition, and after the diſſeiſee doth enter upon the feoffee 
on condition; this doth extinguiſh the condition, But if 
the diſſeiſee releaſe to the feoffee on condition; this releaſe 
doth not diſcharge the condition. But if a en make a 
leaſe for life, and the leſſee for life make a feoffment in fee on 


(1) See more amply in what caſes conditions mal be Kad * the act of the parties, Bac. Abr. Con- 
dition (Q. 3.) Vin. Abr. Condition (K. d.) Com. Dig. Condition (L. 4). 


condition, 
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condition, and the diſſeiſee releaſe to the feoffee of the tenant 
for life, by this * the condition in law is deſtroyed. And 
if the feoffee upon condition make a feoffment over, without 
condition, and the diſſeiſee releaſe to the ſecond feoffee; b 

this the condition is deſtroyed, be the releaſe before the con- 
dition broken, or after. And if feoffee on condition make a 
leaſe for life, and the feoffor releaſe to the feoffee on condi- 


tion, or leſſee for life, all conditions, or all demands to the 
land; by this the condition i is diſcharged. And if the feoffee 
on condition make' a feoffment to another on condition, and 


after, the firſt feoffor 'doth enter for breach of the condition ; 
| hereby the ſecond feoffment, and the condition alſo, is gone 
for ever. kay 

If a man ſeiſed of land in foe, let it to a ſtranger for years, 
and one that hath no right doth ouſt the leflee, and thereof die 
ſeiſed, and his heir is in by deſcent, and he doth make a feoff- 
ment to a ſtranger upon condition, upon whom the leſſee for 
years doth enter within the term, claiming his term; in this 
_ caſe the leflec ſhall hold the land argon, of the condition. 


And now we paſs to a covenant, being another part of a deed. 


Of « CONDITION. Chap. 6. 
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_ 5 COVENANT: 7 


3 S 
1 


CH A . vi. 
07 a Covenant. 


Terms of Covenant is the agreement or conſent of two or more by 1. Covenant. Ori. ii 
_ deed in writing, ſealed and delivered, whereby either or | 9 
w. 308. i 5 a | 
one of the parties doth promiſe to the other, that ſomething is 
done already, or ſhall be done afterwards (1). And he that 
| makes the covenant is called the covenantor ; and he to whom Spam 
it is made, the covenantee. Wes n 


Temes of And this is either expreſs, or in deed, i. e. when the co- 2. Nu lir. 


he law. tit. : oP 2 
Covenant, venant is expreſſed in the deed: as when A. by deed doth 


bar. Ns. covenant with B. to ſerve him for a year, and B. doth cove- 
her za. nant with A. to pay him ten pounds for his ſervice. Or it is 
257. implied, or in law, i. e. when the deed doth not expreſs it, 
but the law doth make and ſupply it. As, when one doth 
make a leaſe for years by the words [demiſe or grant] without 
any expreſs covenant for quiet enjoying ; in this caſe the law 
doth intend and make ſuch a covenant on the part of the leſſor, 
which is, that the leſſee ſhall quietly hold and enjoy the thing 
de miſed againſt all perſons, at leaſt having title under the leſſor, 
and at leaſt during the leſſor's life, and (as ſome think) during 
the whole term; and hereupon an action of covenant may be 
brought againſt him in the reverſion ; fo that if the heir that is 
in by deſcent, put out the termor of his father, the termor 
may have * this action againſt him (2). A covenant is alſo & P. 161. 
either real, i. e. that whereby a man doth bind himſelf to paſs a 
real thing, as lands or tenements ; as a covenant to levy a fine of 
land, in which caſe the land itſelf is to be recovered; or when it 
doth run in the realty ſo with the land that he that hath the one, 
hath or is ſubje& to the other, and ſo a warranty is called a 
real covenant. Or it is perſonal, z. e. when it doth run in the 
perſonalty, and not with the land, but ſome perſon in parti- 
cular ſhall have benefit by it, or be charged with it: as when 
a man doth covenant to do any perſonal thing, as build or re- 
pair a houſe, ſerve him, or the like (3). And theſe allo are 1 
ſome of them ſaid to be inherent, i. e. ſuch as are converſant I 
about the land; as that the thing demiſed ſhall be quietly en- 
Joyed, ſhall be kept in reparations, ſhall not be aliened ; or if 
it be to be fold, that the leſſor ſhall have the firſt refuſal ; to 
pay rent, not to cut down timber trees, or do waſte, to fence 
the coppices when they be new cut, to make further aſſurance, 
or the like. And ſome of them are ſaid to be collateral, 2. e. 
that are converſant about ſome collateral thing that doth no- 


: | 


(1) A covenant is not a duty, nor cauſe of action, till it be broken; and therefore it is not diſcharged by of 
a releaſe of all actions: and when it is broken, the action is not founded merely upon the ſpecialty, as if it 
were a duty, but ſavours of treſpaſs ; and therefore an accord is a good plea to it; and ends in damages, 
Aleyn 39.— See further as to the nature of a covenant, in Gilb. Law of Covenants, chap. 1. and 2 Bl. Com. 304. of 

(2) Where the covenant is created by law, the covenantee cannot bring an action of covenant, if he be 1 
not ouſted by one, who has a title; but it is otherwiſe in caſe of an expreſs covenant. 2 Brownl. 161. The 7 
diſtinction between implied covenants by operation of law, and expreſs covenants, is, that expreſs covenants are 
taken more ſtrictly. per Ld. Mansfield. 3 Burr. 1639. | | | 

(3) What ſhall be a real, and what a perſonal covenant, fee Vin. Ar. (G. 2.) Bac, Abr. Covenant (E.) 
Cem. Dig. Covenant (A. 2.) Gilb. Law of Covenants 105. 
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1 | Of 4 COVENANT. Chap, 7; 
thing at all, or not ſo immediately, concern the thing 8 
as to pay a ſum of money in groſs, to build a houſe in another 
man's ground, to make a feoffment or leaſe of other land, to 
give other ſecurity to perform the covenants, or to pay the 
rent, or that the leſſor thall diſtrain for the rent in ſome other 
land than that which is demiſed, or the like; theſe are colla- 
teral covenants (1). There is alſo a covenant to ſtand ſeiſed of 
land to uſes, which is. now become a kind of conveyance of 
land; for which read ſ% at large (2). | ) . 
3. The uſe and o- The moſt frequent uſe of a covenant is to bind a man to do ce. 1. 154. 


peration of it. ſomething in futuro, and therefore it is for the moſt part "pul 
executory ; and if the covenantor do not perform it, the co- —_ obs 


venantee may have thereupon for his relief an action, or writ of k. x. B. 145, 
covenant, againſt the covenantor, ſo often as there is any 
A writ er ation of breach of the covenant (3). And this writ of covenant is 
covenant. Quid, therefore defined to be a writ lying where a man is bound by 
a covenant in a deed, and hath broken it. And in this caſe 
commonly the party damnified ſhall recover damages only for 
the breach: and if he have a judgement in an action brought 
for one breach, and after the covenantor doth break the cove- 
nant again; in this caſe he may bring a new action, and ſo for 
Uſe. every breach. But a covenant doth ſometimes alſo make a 
tranſmutation of a property and poſſeſſion of things, as in caſe 
of a covenant to ſtand ſeiſed of land to uſes, for which ſee 


Leaſe. Uſe. And in caſe where one doth covenant that another ſhall 
| have a piece of land for five years; this is a good leaſe for five 
Contract. years, for which ſee /eaſe. And in caſe where one doth co- 


venant with another, that if he pay him ten pounds ſuch a a 
day, he ſhall have all his cattle in Dale, or his leaſe for years 
P. 102. he hath of the manor of * Dale; in this caſe it ſeems if he 

pay the money at the time he ſhall have the property: of the 

goods, and of the leaſe for years, It is faid therefore that in 
ſome caſes upon the writ of covenant the party ſhall recover 
the land itſelf out of which he hath been ejected. 


A covenant may be in the affirmative, or in the negative (4): Plow. 33e, 


4. What ſhall be 
27 H. 8. 16, 


ſaid a good cove- And it may be executed, 7. e. that a thing is done already; or 


nant in adeed, upon 
ich an ation” of CACCULOEYs 1. E. that a thing ſhall be done hereafter; and 


covenant may be theſe are all good. But if it be of a thing preſent, as if I 


had : and whar not. covenant that my horſe is yours; this is void. And theſe aF. N. B. 


I ſpect of the 
ao of making covenants being made by a deed poll are as good and effectual, IN: 


it. as when they are made by a deed indented, ſo as the party E + hp 
have the deed to ſhew ; for otherwiſe a common perſon cannot 
have an action of bean for it doth not lie upon a verbal 


agreement, neither can it be grounded without a writing, ex- » Lit, Bro, 
Sect. 450, 


cept it be by a ſpecial cuſtom, as in London (5). And there of, 4%, 
needs not in this caſe formal and orderly words, as covenant, ce 


caſe, Dier 

promiſe, and the like, to make a covenant on which to ground 5. x50. 
H. 7. 37. 
an action of covenant (6); for a covenant may be had by any 4 K. 4. 5, 


— 
* 


(1) As to collateral covenants, ſee 4 Burr. 2446.—2 Vilſ. 27. 

(2) See accordingly and further as to the different kinds of covenants, 1 Wood 354. 

(3) It is a general rule in equity , that what is covenanted to be done, is conſidered as actually done, 
3 Ath, 534. 
(4) As to affirmative and negative covenants, ſee Vin. Abr. Covenant (D. a.) and 1 Hod 3506. 

(5) Or by the cuſtom of any other place; tho' ſuch cuitom ſhall be taken ſtrictly. 1 Leon 2. 


(6) Any words, which ſhew the parties concurrence to the performance of a future act, being effectual for 


that purpoſe. 1 Tos 324. 1 Ch. Ca. 294.—The word covenant is not neceſſary to make a covenant, 1 Koll. 
Abr. 518.—No particular technical words are requiſite towards making a covenant, 1 Burr. 290. 
I other 
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Chap. 27. Of © COVE NANT, 


other words ; and upon any part of an agreement in writing, in 
what words ſoever it be ſet down, for any thing to be or not 
to be done, the party to or with whom the promiſe or agree- 
ment is made may have this action upon the breach of the 
agreement (1). And therefore if theſe words be inſerted in a 
deed amongſt other covenants [that the leſſee ſhall repair, pro- 
vided always that the leſſor ſhall allow timber; or that the 
leflor ſhall ſkowre ditches, provided always that the leflor do 
carry away the earth ;] theſe are good covenants on both fides. 

And if a leaſe be made of houſes by patent to I. S. for twenty 

one years, and therein is inſerted this clauſe [and that the faid 
I. S. and his aſſigns ſhall repair the houſes when they ſhall be 
decayed;] this is a good covenant. And ſo alſo it is where 


theſe or the like words be inſerted amongſt other covenants 


[and that the leſſee ſhall pay ten ſhillings a year rent, or that 


the leſſee ſhall not alien ;] theſe ſhall be ſaid to be covenants, 
unleſs it be in ſuch caſes where there is ſome other means to 
inforce the doing of the thing. As if in caſe of the rent there 
be a clauſe of diſtreſs, re-entry, or nomine pena. And in all 
caſes regularly where words that do begin the ſentence be con- 
ditional, and have the effect of a condition. and do give ano- 
ther remedy, there they ſhall not be conſtrued to make a 
covenant, as in the caſes of condition before. And yet if 
words of condition and words of covenant be coupled toge- 
ther in the ſame ſentence, [as provided always, and it is co- 
venanted, or the like ;] in ſuch caſes the words may be con- 
ſtrued to make a covenant and a condition both. | 

If a man make a leaſe for life by indenture, and therein are 
inſerted theſe words [it is provided that if the leſſee die within 
ſixty * years, that then his executors and affigns ſhall have 
the land until the ſixty years be ended, to be accounted from 
the date of the indenture ;] this albeit it be not a good leaſe, 
yet it is a good covenant. 

If a man make a leaſe for years, and warrant it to the leſſee, 
his heirs, and aſſigns, during the term; or he that hath right 
to the land confirm the eſtate of the leſſee tor years with 
warranty; in theſe caſes, howbeit this be not a warranty, nor 
in the nature of a warranty, yet it ſhall be conſtrued a good 
covenant in law for the quict enjoying of the thing. 

If the Lord grant to his tenant, that he will not d: ſtrain 
him in ſuch a part of his land for his rent; this ſhall be taken 
to be a good covenant, by this word [orant] (2). 

A covenant to do any thing that for the ſubſtance and mat- 
ter of it is lawful, or not to do any thing that for the matter 
of it is unlawful, is good: as if the grantor covenant that he 
is ſciſed or poſſeſſed of a good eſtate of and in the thing he 
. doth grant, and hath power to grant it. That the grantce 
ſhall quietly enjoy it. That it is and ſhall be free from 1n- 
cumbrances. That he will make further aſſurance if need be. 
That if the grantee be evicted, he ſhall pay no rent. That 


— 


(1) And therefore if by articles of agreement it is ſaid, that it is intended a fine fhall be levied, this amounts 
to a covenant to levy it. 2 Hod. gl. 


formal words of a covenant, but only an agreement that ſuch things ſhall be done by the parties 


Zo alto in an inden ture of apprenticechip, 


Abr. 5 19. Gilb. Covenant 14. 


(2) See more fully by what words an expreſs covenant may be created, 


Air, Covenant (A.) Gilb. chap. 2. 


* P. 163. 
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=_ Of a COVENANT. | Chap. 7. 


the grantee ſhall pay rent. That he ſhall diſcharge all dues, 
and fave and, keep harmleſs the grantor. That he ſhall not a- 
lien the thing granted; or, if he do, that the grantor ſhall 
have the firſt. refuſal thereof. That he ſhall not do waſte. 
That he ſhall have houſeboot, 'and hayboot. That the grantor 
or grantee ſhall repair the old houſing, or build new. That 
he ſhall pay and diſcharge all rents and payments ifſuing out of 
the land. That he ſhall not fell trees; or, if he do, that he 
ſhall pay to the grantor ſo much in money for every tree. That 
if he fell any underwood, he ſhall fence it. That he ſhall 
CEL make an eſtate of land. That he thall be quit of any ſuit, 
| | | ſervice, or payment. That he ſhall give ſufficient ſecurity to 
| I. S. for an hundred pounds he doth owe him; all theſe, and 
the like covenants, are good. And generally where a condi- See Condi. 


tion for the matter of it is good, a covenant comprehending 
Againſtlaw, the ſame matter is good alſo. | But if the matter required to Se pare 


be or not to be done by the covenant, be, for the ſubſtance tau, Numb. 
thereof, unlawful, then is the covenant void, and doth not“ *** 
bind :. and therefore if one covenant to kill or rob a man, or 
the like; this covenant is void. So if one covenant that he 
will maintain another in his ſuits, or that he will not appear 
in inqueſts, or that he will break the peace, or that he will 
Z gs foreſtall corn, or the like; theſe covenants are void. So if 15 . 
| | one be tenant in fee-ſimple of land, and he covenant that he hs Bred: 
| — will not alien it; this covenant is void. So if a man be a B K. lade 
| | . tradeſman, and he covenant that he will not uſe or exerciſe his 5%: 
trade; this reſtraint, if it be abſolute and continual, is void; 
| but if it be / modo only, as that he ſhall not uſe his trade at 
| P. 164. one time, or in one city or town only, * this covenant may be 
1 good. So if a man be by covenant reſtrained to ſow the land 
| which hath been uſed to be ſowed, and this be either abſolute- 
ly, or /ub modo, i. e. that if he ſow it he ſhall pay thus much 
an acre for it; theſe covenants have been held to be void. Sed 
quere how the law is now, for it ſeems the ſtatute of 39 Elix. : 
ch. 2. is diſcontinued (1). If A. owe money to B. and B. i 20 hie. 
owe money to C. and B. doth make a letter of atturney to C. vat . 
to ſue A. at his own charge, and B. doth covenant with C. n. 
that he will not releaſe the debt to A. in this caſe albeit this 
be maintenance in C. to ſue at his own charge, yet this is a 
good covenant, and not againſt law. So alſo if a Dean and its” ang 
Chapter, or the like, covenant to renew a leaſe contrary to the lors ate. 
; meaning of the ſtatute of 18 Elix. ch. 11. it ſeems this is a 
Impoſſible. good covenant, And if the thing to be done by a covenant be 278.27. 
| in the nature of it impoſſible, the covenant is void. Add 
therefore it is, that if a man covenant to go to Rome in three 
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(1) This act was for the maintenance of huſbandry and tillage.” It enacted, that all land converted from 
tillage to paſture ſince the 17 Nov. 1 Eliz. having been uſed for tillage twelve years before the converſion, 
| | ſhould be reſtored to tillage before the 1ſt of May 1599. — The act is not inſerted in Hawkins, Ruff head's or Picker- 
ing's edition of the ſtatutes, being marked to be expired, but it is contained in Ra/le!'s, — The preamble is curious, 
and not unworthy attention. It recites that the ſtrength and flouriſhing eſtate of this kingdom hath been always and is 
greatly upheld and advanced by the maintenance of the plough and tillage, being the occaſion of the increaſe and multiplying 
of people, both for ſervice in the wars, and in times of peace, being alſo a principal means that people are ſet on wort, 
and thereby withdrawn from idleneſs, drunkenneſs, unlawful games, and all other lewd pra#tices, and conditions of life; 
that by the ſame means of tillage and huſbandry, the greater parts of the ſubjects are preſerved from extreme poverty, in a 
competent eſtate of maintenance and means to live, and the wealth of the realm is kept diſperſed, and diſtributed in many 
hands, where it is mare ready to anſwer all neceſſary charges, for the ſervice of the realm; and that huſbandry and til- 
lage is a cauſe that the realm doth more ſtand upon itſelf, without depending upon foreign countries, either for bringing 
in of corn in time of ſcarcity, or for vent and utterance of our own commodities being in over great abundance. 
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days, or the like; the covenant is void. So if a man covenant 
to make a feoffment to his wife; this covenant is void; But if a 
man covenant to make a good eſtate of land to her in fee fim- 
ple, or otherwiſe, or to find her maintenance, or to give her ſo 
much by the year; theſe are good covenants. And general- 
. ly, where the matter being in a condition will make the 
222 condition void becauſe it is againſt law; there it being in a 
7s covenant will make the covenant void (1). e 
ber 1113. If a leſſor covenant with his leſſee, that he ſhall and may 
| have hauſeboot, hayboot, plowbaot, &c. by the aſſignment of 
the bailiff of the leſſor; this is a good covenant : and yet it 
ſeems it doth not reſtrain the power that the leſſee hath by the 
law to take theſe things without aſſignment. But if the leſſee 
do covenant that he will not cut any timber, or fuel, without 
the leave, or without the aſſignment of the leffor ; this is a 
a good covenant and doth reftrain him; for in this and ſuch 
like caſes the rule is, modus & conventio vincunt legem. 


Mich, 36. If an obligee covenant with the obligor, that he will not 
37. El. 


8s, ſue him upon the obligation until Eaſter following; this is a 
Sede. good covenant, but no releaſe, or fuſpenſion of the debt. 
ſus Jefferies, . If there be Lord and tenant of three acres of land, white 
+beri-3ect. acre, and two others, and the Lord grant to the tenant by deed 
ge that he will not diſtrain in white acre for his rent or ſervices ; 
this is a good covenant, but doth not determine the ſeigniory. 
If a man grant a mill within his manor, and covenant for 
him and his heirs, that there ſhall be no other mill ſet up 
within the manor ; it ſeems this is a good covenant. 5 
3 If one make a leaſe wherein are divers covenants to be per- 


Fita. Cove - 
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formed on the part of the leſſee, and after the leſſee doth 
covenant, that ik any of the covenants be broken, that the 
leſſor ſhall enter upon the land demiſed, and hold it until the 
leſſee make him * amends for the damage done by the breach * P. 165. 
of the covenant ; it ſeems this is a good covenant, and that tge 
leſſor may take advantage thereof accordingly. | 
30. If a man, ſeiſed of land in fee, covenant to ſtand ſeiſed of it 
22 f. . 16. to uſes, and no eſtate doth rife by the covenant ; yet this may 
Finchley be good by way of covenant, and give remedy to the cove- 
nantee in an action of covenant. But with this difference. 
If the covenant be future, as where one doth covenant with 
another, that in conſideration of a marriage, his lands ſhall 
deſcend, remain, or revert to his ſon and heir apparent, and 
to the heirs of his body, on the body of his wife; in this 
caſe the covenantee may have a writ of covenant, upon the 
covenant. For if a covenant be preſent, as that a man and 
his heirs ſhall from henceforth ſtand and be ſeiſed to ſuch and 
ſuch uſes, and the uſes will not ariſe by the law in the caſe; 
in this caſe no action of covenant will lie upon this covenant: 
for this action will never lie upon any covenant, but upon 
ſuch a covenant, as is either to do a thing hereafter, or that 
a thing is or hath heretofore been done ; and not when it 1s 
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(1) And therefore if a man on his marriage ſettles lands to himſelf for life, remainder to his intended wife 
for life, remainder to the heirs of his body on his wife to be begotten, remainder to his own right heirs, and 
in the ſame deed covenants not to ſuffer a recovery; that covenant will not reſtrain him; for he may afterwards 
by ſuffering a recovery veſt the land in himſelf in fee and deviſe it by will :. for by the Ld. Chancellor the 
covenant does not bind the land ſo as to defeat the will or recoyery, but the coyenant will bind the aflets of 
the ſettlor. 1 Pr. Vm. 104. Collins v. Plummer. Boy IS | 
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for a ching preſerit, as when A. doth covenant with B. that his 
black horſe ſhall be for ever after the horſe of B. this is no 
ood covenant to give the horſe to B. or to give him an action 
of covenant for kim. but A. may keep him full ehr 
ſtanding (1). 
If one mortgage upon condition to re-enter upon payment Agreed 8. 

of an hundred pounds at a day, and the mortgagee doth cove- 
nant that he will not take the profits of the land until default of | 
payment ; this is a good covenant, and the mortgagee therefore 
may not dle with the pft until the day of payment 
come. 

5. What ball be If one wake : leaſe, for years of land. by the words [demiſe 5 712. 


ſaid a good cove Or grant, ] and there is not contained in the. leaſe any expreſs 3% B. R. 
nant in law, upon 


which an action of 


combe's 


had: and what not. the leſſor, and all that come in under him by title, during the cat. 
| term; and upon this the leſſee, his executors, adminiſtrators, 
or afligns, may have an action of covenant if he be diſturbed 
(2). But where there is an expreſs covenant in the deed for the 
- quiet enjoying of the land, there the law. will -not make this 
Warranty. implied covenant. . Expreſſum facit ceſſare tacitum. And there- 
fore herein this is not like to the caſe, where a man doth make 
a leaſe for life by the words of dedi & concefſi ; or make a leaſe 
for life by other words reſerving rent; (in which caſes the law 
doth create a warranty againſt all men during the life of the 
leſſor); for if in theſe caſes there be an expreſs warranty in the 
deed, yet this, doth not take away nor qualify, the implied 
warranty; but the leſſee may make uſe of which of them he 
will, if he be ouſted or evicted by one that bath in elder 
title (3). ck 4; — 
* P. 166, A covenant in particular (being one part of N is ſubject Plow, 287, 


See in Ex- 


6. How a covenant to the general rules of expoſition of all parts of deeds in general, poition of 


deed or law ſhall Deeds be- 
in ced or law hall gy 1. 0 be always taken moſt ſtrongly againſt the covenantor bie in ce. 


pounded : and how and moſt in advantage of the covenantee (4). 2. To be taken ac- 


it ſhall be perform. cording to the intent of the parties (5). 3. Ur res magis valeat, 
ws Se. 4. When no time is limited for the doing of the thing. it 
ſhall be done in reaſonable time, and the like (6). 


Joint and ſeveral. In caſes where the covenantees have, or are to 3 * Co. 5. 19. 


Dier 338. 
intereſts or eſtates, there, when the covenant is made. to and Bro. Cone. 


with the coyenantees, & cum quolibet eorum, aut altero eorum ; nt 49. 
in this caſe theſe words make the covenant ſeveral: as, if 
one by indenture demiſe black acre to A. and white acre to B. 

and green acre to C. and covenant with them and either of 
them, or covenant with them and every of them, that he 1 18 


(1) In order to create a good covenant to ſtand ſeiſed to udo it is neceſſary that the covenantor ſhould be 
2 at the time of making the covenant; that the covenant ſhould be by deed, and not by parol ; that it 
ſhould contain apt words, and a mantel intent ; and that it ſhould be mie on ſufficient "epaſideration, 
otherwiſe no uſe will ariſe. See fully poſt, in the chapter on Utes. Com. Dig. Covenant (G. ) - 1 Wood 647. 
Vin. Abr. Uſes (B. a.) (Z. a.) 

(2) Accordingly Cre. Fac. 73. Dier 257. a. 2 Leon 104. See further as to action of covenant on the 
word demiſe. Gilb. Covenant 36. Shep. Law of Aſſur. 544. 

(3) See further as to covenants created by implication of law, and in what caſes action of covenant may be 
had thereon, Vin. Abr. Covenant (G.) Com. Dig. Covenant (A. 4.) Garranty (A.) - Bac. Abr. Covenant (B.) 


As if A. covenants with B. that if B. marries his daughter he will pay him 20/1. per Annum, ny 


ſaying for how long, EF it ſnall be for the life of B. and not for one year only, 1 Lev. 102. See further 
Bac. Abr. Covenant ( 

(5) See accordingly 90 T. Raym. 464. 

(6) How a covenant ſhall be expounded with regard to the context, or to ſynonimous, or other words, 


dee Com. Dig. Covenant (D.) Vin. Aer. Covenant (L. 4.) 
3 lawful 


covenant for the quiet enjoying of the land; in this caſe the Re ; 
| covenant may be law doth ſupply a covenant for the quiet enjoying of it againſt BR Wit 


C 
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lawful owner of all theſe acres; in this caſe the covenant is 
ſeveral : but if he demiſe to them the three acres together, 
and covenant in this manner; the covenant is joint and not 
ſeveral. And if A. and B. do covenant jointly, and ſeverally: 
in this caſe the covenant may be joint, or ſeveral, and the 
covenantors may be fued either the one way, or the other, at 
the election of the covenantee (1). 
F.N.B, 195. If one make a leaſe of land to another, and covenant that 
26 l. 8.3. he ſhall quietly enjoy it without the let of any perſon what- 
ſoever, or without the let of any perſon 'whatſoever claiming 
Mich. 7J=«. by or under the leſſor; in both theſe cafes the covenant hall 
ho be taken to extend to ſuch perſons as have title, or claim ſome 
_ caſe, eſtate under the leſſor: for if in the firſt caſe any perſon that 
9 hath no title, and in the ſecond caſe any perſon that ſhall 
claim under another, and hath title, or that ſhall claim under 
the leſſor, claim, or enter, or otherwiſe diſturb the leſſee ; 
 Co.4.809. this is held to be no breach of the covenant. Sed guere of 
per funer the firſt caſe: for herein ſome conceive a difference between a 
« Lent A. coyenant in deed, and a covenant in law: and that howſoever 
z. the covenant in law is extended only to evictions by title, 
yet that the covenant in deed ſhall be extended further. And 
therefore that if A. make a leaſe for years to B. and doth cove- 
nant that B. ſhall quietly enjoy it during the term without 
the interruption of any perſon or perſons ; that if a ſtranger in 
this caſe that hath no right doth interrupt B. that he may have 
an action of covenant: as when ſuch a promiſe is by word, an 
action of the caſe will lie upon it (2). 
Curia Jer- And if the leſſor covenant with his leſſee, that he hath not 
„ any act to prejudice the leaſe, but that the leſſee ſhall 
11 2 49... enjoy it againſt all perſons; in this caſe theſe words [ ageinſt 
All perſons] ſhall refer to the firſt, and be limited and reſtrain- 
ed to any acts done by bins, and no breach ſhall be allowed 
but in ſuch an act (3). 


wel -B The covenant in Jaw upon the words, demiſe” or grant, alſo 


For quiet enjoying. 


Co. 4. Bo, for * the quiet enjoying of the thing demiſed, is general 4 p 167. i 
257 againſt all perſons that have title during the term, and exten= i 
deth to the heir after the death of the leſſor, as againſt Wit 
himſelf only, and ſhall charge the executors or adminiſtrators pf 
for any diſturbance in the life of the covenantor, but not for {8 
any diſturbance afterwards ; he that doth ſue therefore upon 1 1 
this covenant, muſt ſhew that he was moleſted or evicted by 1 
one that had an elder title. i 


co. 5.78 If one doth covenant to enter into bond for the quiet en- 

joying of land, and doth not ſay what bond; in this caſe it 

ſhall be taken to be a bond of ſo much as the land to be en- 
joyed is worth. 

br cee, A warranty in a leaſe for years ſhall be taken for a covenant 


ant 21. ſe 
. is for quiet enjoying. To free EPR in 94 
"oy 8 If one covenant with ahother to acquit him of all charges cumbrances and 1 
5 ie out of the land, and after by parliament the tenth part ages: i 
(1) Words, ouch never ſo joint, ſhall be taken ſeverally, where they have a diſtin ſubject matter to work 1h 
upon; per Holt Ch. J. 3 Ch. Rep. 126. See fully as to joint and ſeveral covenants, 1 Mood 357. Gilbert | | 
Covenant 99. Bac. Abr. Covenant (D.) and the caſe of Enys v. Donnithorne, 2 Burr. 1190. "100 
(2) As to covenants for quiet enjoyment ſee poſt.—alſo Vaugh. 118. Dyer 328, a, Gilb, 187. Vin. Ar. I 
Condition (U. a.) pl. 6. 7. Covenant (Z.) | 18 
(3) For the . of the words in a covenant notwith/flanding any act done by the covenantor, &c. See 1 
Vin. Abr. Covenant (T.) Cro. Jac. 233. Proctor v. Johnſon. | if 
of 1 
4 { 
4 
1 
ili 
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of the value, out of the iffues of all lands, are given to the 
King; in this caſe it ſeems the covenant ſhall not extend to 
this, But if the parliament had given the tenth part exituum 
terre ; the covenant would have extended to this as well as 
| | to rents, Commons, and ſuch like things, wherewith the land 
[| | To is charged. NL TEC Ts, Em TN 
[ To make aſſurances If A. covenant with B. to make ſuch aſſurance, or fuch fur- co. 5 1. 
= ol land. ther aflurance of land as the counſel learned in the law of B. 
ö ſhall adviſe; in this caſe albeit B. be learned in the law him 
ſelf, yet he may not deviſe this aſſurance, but ſome other 
1 5 learned in the law muſt adviſe, otherwiſe A. ig not bound to 
| make if (1), | 1 8 
| And if A. covenant with B. to make ſuch aſſurance of land co.;.rg, 20. 
3 by a day, as B. or his heirs ſhall deviſe ; in this caſe B. or his 8 
heirs mult firſt deviſe the aſſürance, before A. is bound to do Frideeman. 
any thing. And therefore if one ſell land for money, and the 
vendee doth covenant to make back to the vendor and his 
heirs, ſuch aſſurance of the land as the counſel of the vendor 
ſhall deviſe, within one year, provided that if the vendee make 
default in the aſſurance, then if he do not pay twenty pounds 
to the vendor, that then the vendee ſhall ftand ſeiſed to the 
uſe of him and his heirs; and the vendor tender no aſſurance, 
and the twenty pounds is not paid; in this caſe the land is in the 
vendee freed from the covenant. And therefore in theſe and 
ſuch like caſes, where a man is to make ſuch affurance, as A. 
or his heirs, or their counſel ſhall deviſe; A. or his heirs 
muſt take care that in time they have an aſſurance reaſonably 


15 and ready to be ſealed, and to tender it to him that is to 
eal it, for until then there can be no breach of covenant. But 
if A. be bound to make a feoffment, leaſe, or other aſſurance 
of land to B. by a day; in this caſe B. need not to demand it 
or tender the . eh for A. at his peril muſt do it, other- 
wiſe he doth break his covenant. * And yet if in this caſe B. 2 Tn. 20 
A4 q pet the aſſurance drawn, and tender it to A. it ſeems A. is lend s. 
* P. 168. bound to ſeal it, or * otherwiſe he doth break his covenant. © Srike. 
” + And if the caſe be ſo that A. is bound to make ſuch aſſu- co. 5. 20 
rance to B. by a day, at the coſts of B. in this cafe A. muſt * 
do the firſt act, viz. notify to B. what manner of affurance 
he will make, that he may know what money to tender; and 
when the money is tendred, A. muſt ſee that he do make the 
aſſurance accordingly at his peril; and if he fail in either of 
theſe, the covenant is broken. _ 


If A. be bound to make ſuch aſſurance to B. as by the coun- Cs. f. 2 
ſel learned of B. upon requeſt made ſhall be deviſed ; in this 

caſe it is ſufficient if the advice be given to B. and that he do 

make it known to A. and it is not needful it be given to A. 
immediately. And if A. covenant with B. to make ſuch e 35 
aſſurance to B. as LI. S. ſhall deviſe, and J. S. doth deviſe a 
reaſonable deed of bargain and fale, and he tender it to A. to 
ſeal; in this caſe A. is bound to ſeal it preſently, and he ſhall 

not have time to adviſe with his counſel upon the deed ; but if 

he be illiterate and cannot read the deed, he may refuſe and 

delay to ſeal it until he can get ſome body to read it, which he 


at __— 
*. 


— 


(1) As to covenants to make ſuch aſſurance as counſel ſhall adviſe; to make aſſurance generally; and for 
further aſſurance, ſee fully in Vin. Abr. Covenant (W.) (G. a.) 1 Hod 417. Gill. Covenant 209. 226. 
Cro. Fac. 251. 9 f | 


| 


1 


muſt 


| | | REN 

Chap. 7. uh, & CON ENANT, Fl 
Experientia. Muſt do as ſoon as he can. And if one be bound by cove- wt 
nant to make an aſſurance upon requeſt : the covenantee muſt on 
requeſt, and tender an affurance alſo, and he muſt tender ſuch ' {380 

a one allo as is reaſonable, otherwiſe the covenant will not be 9 
broken by the refuſal or neglect to do it: as if one be bound 001 

to make a feoffment to A. upon requeſt ; in this caſe 4. muſt FEA 

get a naked deed of feoffment drawn without warranty or 9 
covenants, and tender it. And if the covenant be to make N 

ſuch a leaſe as the former; | 


in this caſe the ſecond leaſe muſt 
not differ from the former, and if it do, the party is not 
bound to ſeal it. 


Curia =o If one covenant to levy a fine at ns next | aflifes for thir- 


1 
95 
7 16: torn years extunc ; this ſhall be taken from the time of the is 
fine levied, and not from the time of the covenant. iN 
e F One bargain and ſell land to me by deed indented, and Bl 
as before the inrolment of the deed I do covenant with J. S. to 1 
convey all the land whereof I am ſeiſed, and to do this before WF 
ſuch a day, and before the day the deed js inrolled; ; in this 1 
caſe, my covenant ſhall not extend to this land e to me 1 
by this bargain and ſale. * 
Dier 37 T. If A. covenant with B. that in conſideration of a marriage 111M 
between the ſon of A. and ſiſter of B. that he, at the coſts of "1 
his ſon, and by his ſufficient deed, will before Eaſter day aſſure Wh 
land to his ſon, and B. doth covenant that if A. do perform Wh 
this, then he will make him a general releaſe; in this caſe, 1 
albeit A. be ready, if the ſon do not tender the aſſurance, 1 
and the conveyance is not made, B. is not bound to make any 1 
releaſe. — | 1 
Fitz. Cove- If one covenant to keep and leave a . in the ſame, or as To repair the bw 
"+ good plight, as it was at the time of the making of the leaſe ; boufe. 9 
in this caſe the ordinary and natural. decay of it is no breach of 1 
* the covenant; but the covenantor is hereby bound to do & P. 169. 1 
his beſt to keep it in the ſame plight, and therefore to keep it 1 
| covered, &c (1). N Wi 
Bier rg. [f the words of a covenant be [that the leſſee ſhall have For the having of 1 
thorns by the aſſignment of the leſſor, and neceſſary fuel alſo;] Vue boot. Ke. 1 
it ſeems by this, that there muſt be an aſſignment of the fuel as iſ 
well as of the thorns. "ſt 
bier 19, 20. If the leſſor covenant with his leſſee, that he ſhall have 35 Wi 
ficient hedgeboot by aſſignment of the bailiff of the leſſor; (BY 
this caſe and by this, the leſſee is not reſtrained from that 14 
liberty that the law doth give him, and therefore that he may Wl 


take without aſſignment: but if the words be negative, that he 
ſhall not take without aſſignment, or that he ſhall take by 
aſſignment, and not otherwiſe, contra (2). 


Tin. 21 fr. If A. doth covenant with B. that whereas a marriage is in- To convey lands of 1 

Len tended to be ſolemnized between A. and C. the daughter of B. de value of, Ke. 1 
at or before the fourteenth day of Auguſt next, and whereas 1 
the ſaid B. hath paid to the ſaid A. a thouſand pounds for | 
portion, &c. the ſaid A. in conſideration thereof, doth cove- 134 
nant with B. that he, within one year of the day of the mar- ith 
riage, will aſſure lands of the value of four hundred pounds per A 


—— — 


** 


(1) See accordingly and further, in G:4b. Covenants 149. Sce more amply how covenants to repair ſhall be 
expounded, poſt.— Alſo Finch Rep. 86. Lant v. Norris, 1 Burr, 287. 1 Will. Rep. pt. 1. p. 75. 
(2) See accordingly Sherewood v. Nonnes's caſe, 1 Leon. 250. 
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9 Of a COVENANT. Chap. 7. 


Hunt | in this caſe albeit the marriage be not on or before 

that day, yet the covenant muſt be performed (1). 

That thel efſer ſhall If one make a leaſe for years of a manor, and covenant that Per Jutice 

. the leſſee ſhall make eſtates for life or years, and that they —— 
| ſhall be good; in this caſe, it ſeems this covenant ſhall not be 
taken to enable the leſſee to make eſtates for a longer time than 

8 his eſtate will bear. 

That if the leſſee If the leſſee covenant with the leſſor, that if the leſſee be Der 13. 

ſel the I:ſfor ſhall minded to fell his eſtate, the leſſor ſhall have the firſt refuſal; 


have the firſt re- 


"5" Ta in this caſe when the leflee is minded to fel], he need do no 
more but acquaint the leſſor with his purpoſe, and know his 
mind, and if he do not anſwer him preſently, he may ſell it to 
whom he will : and if the covenant be further, that the leſſor 
ſhall give as much as another will, the leſſee muſt tell him 
what another doth offer him, and all him whether he will 
give ſo much, and if he refuſe, or do not PPE it er 
the leſſee may ſell to whom he will. 


To do one ching for If one covenant to ſerve me a year, and I covenant to pay Co. ber 


another, Lit. 204. 


him ten pounds for it; in this caſe albeit he do not ſerve me, vi... l. 
yet I muſt pay him the ten A 4 hl But if I covenant with d le. 
| him to pay him ten pounds if he ſerve me a year, contra, for i in 
this caſe I am not bound to pay him the money unleſs he ſerve 
me a year. So if one covenant to make new pales ſo as he 
may have the old, in this caſe it ſeems he is not bound to 
make the new pales unleſs he may have the old pales. So if 
one covenant to pay Ry for ſervice, counſel, or the like, or 
covenant to marry one's daughter, or make an eftate, and the 
* P. 170. Covenant is penned conditionally, and * fo as one thing is the 
cauſe of another, and it is not ſet down by mutual and reci- 
rocal covenants; in all theſe caſes, if the cauſe, or con- 
dition, be not obſerved, the covenant ſhall not be performed. 
Thatthe leſſee ſhall Tf one make a leaſe for ten years, and covenant that if the Co. 1.144, 
have the ſee. Tefſee pay him ten pounds within the ten years that he ſhall 
have the fee ſimple, and the leſſee ſurrender his eſtate within 
the time; in this caſe, if the leſſee pay the money, the leſſor is 
bound to make the fee fimple to him. But if the words of 
the covenant be, that if he pay him ten pounds within the 
term, he ſhall have the fee, and the leſſee ſurrender his term, 
and then pay the ten pounds; in this caſe the leſſor is not 
bound to make the fee ſimple, for it was not paid within the 
term. 
If one covenant to do a thing to J. S. or his aſſigns, or to 27H. 8, 2, 
I. S. and his afligns by a day, and before the day J. S. die; in 
this caſe. it muſt be done to his aſſigns if he before the day 
name any aſſignee, and if he do not, it muſt be done to his 
executor or adminiſtrator which 1s an aſſignee in law. See 
more in condition numb. 8. obligation, 7. 
7. When a cove If one be ſeiſed of land in fee, or poſſeſſed of a term of pier zo. 
nant Cen or 19% years, and he doth alien it, and ſuppoſing he hath a good eſtate, * 96: 
broken: and when he doth covenant that he is lawfully ſeiſed or poſſeſſed, or 
not: and how, that he hath a good eſtate, or that he is able to make ſuch an 
alienation, &c, and in truth he hath not, but ſome other hath 
an eſtate. in it before; in this caſe the covenant is broken as 


— 


(1 ) As to covenants to convey lands of ſuch a value; or that they are, or ſhall be, of ſuch a value; ſee 
fully in 1 Ld. Raym. 365. Gro, El, 43. 1 Rol. Ar. 429. and the caſe of Langton v. North, 2 Chanc. Rep. 


140. 


ſoon 


en n bd 


Chap. 7. x Of da C 0 VEN A N T; = 


gudge!l ſoon as it is made (1). And if I bargain and ſell land, by That the covenant- | 


ir Perall 


Sos caſe, deed indented, to B. and before the deed is inrolled, I grant Lone of a good 
3. the ſame land to C. and covenant that I am ſeiſed of a good 


eſtate of it in fee, and after the deed is inrolled ; in this caſe 


the covenant 1s broken (2). 


Mich. 8 Ja®. Tf A. let land to B. and covenant that he ſhall quietly enjoy ror quiet enjoy- 
"Bent. without the let of any perſon whatſoever, and A. himſelf, or ing. 


—— any other perſon that hath any title to the land by or under 


ER; him, as if he make a leaſe of it, or grant a rent out of it to 
«ſ, Fit. another, or any other perſon that hath any title to the land, 
26. Bro. Co- albeit it be not by or under A. as if A. were a diſſeiſor, and 
renante 40. the diſſeiſee do enter or diſturb B. in all theſe caſes the cove- 
nant is broken (3). And ſo alſo is the law deemed to be by 
ſome in caſe of covenant in deed for quiet enjoying, where a 
ſtranger or one that hath no title to the land doth enter or 
_ diſturb B. But otherwiſe it is in caſe of covenant in law for 
quiet enjoying ; for in this caſe if a ſtranger that hath no title 
to the land doth enter or diſturb the leſſee, this is no breach 
of the covenant in law. And in all caſes where any perſon 
hath title, the covenant is not broken until ſome entry or 
other actual diſturbance be made by him upon his title. 
ho Jac. Dive If a man make a leaſe of land, and after make a feoffment 
om” of * the fame land, and the feoffee doth diſturb the leſſee; in 
this caſe it hath been ſaid this is a breach of the covenant for 
quiet enjoying. Sed _ oF | . 
Ml. K. If a man purchaſe land to him and his wife and his heirs in 
Butler ver- fee, and then make a leaſe for years of it to J. S. and covenant 
$5.87, for him, his executors and aſſigns, that the leſſee, his executors 
and aſſigns, ſhall quietly hold and enjoy the premiſſes without 
the let of the leſſor, his heirs or aſſigns, or any other perſon by 
or through his or their means, title or procurement, and after 
the leſſor doth die, and his wife doth enter and diſturb; in 
7 this caſe and by this means the covenant is broken (4). And 
ſo it is alſo, if A. purchaſe land of B. to have and to hold to 
A. for life, the remainder to C. the ſon of A. in tail, and 
after A. doth make a leaſe of this land to D. for years, and 
_ doth covenant for the quiet enjoying as in the laſt caſe, and 
then he dieth, and then C. doth ouſt the leſſee; in this caſe 
bier ga. this was held to be no breach of the covenant. So likewiſe if 
För Cor. A. be ſeiſed of white acre in fee, and take to wife B. and then 
nant6. 26. make a leaſe of it to C. with ſuch a covenant as before for the 
quiet enjoying, and then 4. doth die, and after- B. doth re- 
cover dower ; by this the covenant is broken, and yet if the 


mother of A. recover dower and ouſt the leſſee, contra. So 


P. 171. 


—— 


— 


(1) And if two men upon ſale of their wives lands covenant that they and their wives have good right to 
convey; if one of the women is under age, it is a breach, for ſhe hath not the power to convey according to 
the covenant, Naſh v. Aſhton, Sir T. Jones 195. | 

(2) See more fully as to covenant that grantor is ſeiſed in fee, &c, Vin. Aör. Covenant (V.) Parols (D.) 
pl. 4. Cro. Fac. 369. 3 Lev. 46. | 

(3) Leſſor covenanted that leſſee paying the rent and performing the covenants ſhould quietly enjoy, The 
breach aſſigned was a diſturbance by the leſſor, who pleaded that till ſuch a time the plaintiff did quietly 
enjoy, but then he cut down wood, which was contrary to his covenant, and then, and not before, defendant 
entered, and ſo by plaintiffs not performing his covenant, the defendants covenant ceaſes to oblige him ; 
whereunto plaintiff demurred.— The queſtion was whether the defendants covenant was conditional or not ? 

udgment was given for the plaintiff that the covenant was not conditional. Hays v. Bickerflaſfe, 2 Mod. 35. 
See further in page 163. before. | 


(4) For the claims by the means of the baron, and ſhe is therefore within the covenant, Crs, Jac. 657. 
Palm. 339. S. C. 4 | | | | 
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Of a COVENANT. Chap. 7. 


alſo if a tenant in tail doth make a leaſe with ſuch a covenant, 


and his Hue doth diſturb the leflee; this is no breach of the 


covenant. And yet if the leſſor be the cauſe of the gift in 


tail, or procure the diſturbance, this may be a breach of the 


covenant. And ſo alſo it is where a man is ſeiſed of land in 


fee, and he doth make a leaſe with ſuch a covenant, and after- 
wards he doth die, and then his heir 1s in ward by reaſon of a 
tenure, and hereby the leſſee is diſturbed ; it ſeems this 1s no 


breach of this covenant. 


Tf one covenant that the wife he. is about to marry ſhall cu 8. R. 
quietly enjoy all her goods, and that the covenantee ſhall take Paſe, 6. Car, 


it into his poſſeſſion, and the huſband doth only take the goods t. 


and keep chem! in 295 e this is no breach of the co- 


venant. | 5 


If a covenant bs for the quiet enjoying apainſt all perſons Aﬀulget | 
1. 3 


but the King and his ſucceſſors; and the patentee of the king Wood 


ve: ſus 


do diſturb ; this is a breach of this covenant. Ks Sed. 
If two Walke a leaſe, and covenant that the leſſee mall enjoy A 


the land without the let of them or any other, and one of b. 8 


caſe. 


them alone doth diſturb the leſſee; this is a breach of the co- Dier 240. 


venant. 


If a leſſee grant and align” all the land contained in his leaſe 
to A. and doth covenant with him that he hath not done any 


act or thing by which the grant or aſſignment might be im- 


P. 172. 


To free from charg- 


pak but that the aſſignee his executors, &c. may enjoy it 
inſt all perſons, and before this time the wife of the leſſor. 
had recovered and had execution of a third part of this land 
for her dower; in this caſe this, * is no breach of the covenant, 
for the words [but thats: Sc.] do refer to the former, and are 


not abſolute 
If A. grant the l * W. to B. fer life, pF B. align Adjudged 

it to C. for three years, and after to D. and C. doth covenant R row 
with D. that he will not do, or ſuffer to be done, any a& dur- 2 
ing the ſaid three years by which the grant made by A. may 
be forfeit, but that after the three years ended he may enjoy it 
in as ample manner as C. did, or might have done, without 
any act by C. and after the three years ended, C. doth execute a 

roceſs there, and theroby incroach upon the office; this is no 
breach of the covenant. 


If A. grant land to B. and his heirs rendring ten pounds rg 


covenant with C. that from ſuch a day he ſhall enjoy it diſ- fm 


charged of all incumbrances, and before that day a common 
recovery is had againſt C. in which A. is vouched, and this is 
to the uſe of C. and his heirs, ſuppoſing hereby the rent had 
been gone which is not ſo; in this caſe the covenant is broken, 
for this rent is an incumbrance. 

If a leaſe be made of land for years, and the leſſee deviſe it co. 10. 5. 
to his wife durante viduitate, and after to his ſon, and he in 
reverſion doth ſell the fee to the woman during the widowhood, 
and doth covenant that the land is diſcharged of all former 
ſales, rights, titles, charges: in this caſe the covenant is 


broken at the firſt by reaton of the poſſibility of the ſon (1). 


wg W rent, and B. doth ſell the land to C. and his heirs, and doth B. Sen- 


— 


(1) And in action of debt on bond for 8 of the covenants in the leaſe, brought by the admini- 
ſtrator of the widow, againſt the adminiſtrator of the reverſioner the grantor, — Judgment was for the plainuff. 
See this caſe as ſtated by the Ch. J. in 10 Co. 52. and the points reſolved therein. if 


1 


f. 
If 


gEliz.Co.B, 


Dier 1 39» 


Co. LY 21. | 


Dier 338. 
Co, 2» Zo 


nant 3. 


Cuiia B. R. 


Dier 323. 


oo 


Chap. 7 Of © COVENANT. 


I * grant white acre to B. and covenant that B. ſhall 
enjoy it againſt all incumbrances, and C. doth diſturb him in 
the taking of common there, and this is a common which'is 
againſt common right, and which he hath by preſcription: in 
this caſe it ſeems this is a breach of the covenant. But if it 
be of a common, that is of common right, contra (1). 


If A. covenant with B. before Eaſter to make him a good To make eftates 
ſure eſtate of land, diſcharged of all former bargains, leaſes and aſſurances, 


and incumbrances whatſoever, (leaſes or grants for life, or years, 
reſerving the ancient rent, during the term, only excepted) and 
A. after this, and before the eſtate made, doth make a grant of 
all or part of the land reſerving the old rent, it ſeems this is 
no breach of the covenant. _ 

If one make a leaſe to J. S. for years, and covenant with. | 
him that upon the ſurrender of that leaſe he will make him a 
new leaſe, and the leſſor, before IJ. S. can make any ſurrender, 
doth ſell away the reverſion, or make a leaſe to another of the 
land, and fo diſable himſelf, this is zp/o facto a breach of the 
covenant, without any ſurrender made by the leſſee, which in 
this caſe is not needful. For Lex neminem cogit ad vana & in 
utihia peragenda. So if one be ſeiſed of land in fee, and cove- 
nant to make a feoffment of it to J. S. by * a day upon requeſt, 
and the covenantor before the day doth make a feoffment of it 
to another, and then doth die before any requeſt made to him; 
in this caſe the covenant is broken. 455 | 

If A. covenant with B. to make ſuch aſſurance as B. or as 
the counſel learned of B. ſhall deviſe, and B. tender ſuch an 
aſſurance to A. to ſeal, and A. doth refuſe or delay to ſeal it; 
this is a breach of the covenant. _ 

If A. doth covenant with B. C. D. and E. to make them a 
feoffment ſuch a da,, and they come to the land at the time to 
take it, and A. doth not make the feoffment; by this the 
covenant is broken. And fo allo if B. and C. only, or one of 
them, doth come to the land ; for it may be made to any of 
them in the name of the reſt. But if none of them come to 
the land, albeit the feoffor never come, there it ſcems the co- 
venant is not broken. 

If 4. covenant with B. before Eaſter next, to aſſure his 
houſe to him and K. his wife, during the life 1 I. S. and A. 
ſurrender his houſe to the uſe of B. and ſuch perſon as K. 
ſhall name, at the requeſt of B. in this caſe the covenant is 
broken, for this is no performance of it. 

If one covenant to repair, ſuſtain and amend a houſe, and To repair. 
the houſe is burnt by the negligence of the covenantor and not 
repaired again; this is a breach of this covenant (2). And if the 
leſſee covenant for him and his executors to repair at his own 
coſts, (the principal timber, not hurt, nor in decay for lack of 


Tue. Cove reparations or otherwiſe in default of the leflee or his executors 


nent 29. 
. 15. 
F. N. B. 3485 
Co. 1. 98. 
Perk. Sect, 


only except) and he die, and afterwards the houſe is burnt in 
default of the executors; in this caſe the covenant is broken 
and the executors may be charged (3). 


If one covenant to leave a wood in the ſame plight he finds 


40E. 5 ” it, and he cut down trees; in this caſe the covenant is broken 


1 


169 


* P. 173. 


(1) See further as to covenants free from incumbrances, in Vin. Abr. Covenant (A. a.) 1 Hood 415. Gilb. 


* 


Covenant, ch. 


(2) In the = of Compton v. Allen. Sti. 162. Roll, Ch. J. ſaid, © That a leſſee that covenanteth to repair, 
** ought to do it if the houſe be burnt, be it by negligence, or by oder means.” 
Caſe of the Earl of Cheſter field v. Duke of Bolton. Comyns Rep, 627. 


(3) De bonis teſtatoris tantum, See Dyer 324 b. 
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See further on this point, in the 
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150 Of. « COYENANT, - Chap, z, 


preſently, for it is now become impoſſible to be performed 
by his own act: but if in this caſe ſome of the trees be blow- 
ed down with the wind, or the like, by this the covenant is 
not broken, for it is now become impoſſible to be done by the 
act of God, and in this caſe the covenantor is not bound to. 
ſupply it (1). And fo likewiſe of a covenant to repair houſes, 
or if one covenant to ſuſtain houſes, or, ſea banks, or covenant 
to leave them in as good caſe as one doth find them, and the 
houſes be burnt, or thrown down by tempeſt, or the like, or 
the banks be overthrown by a ſudden flood, or the like acci- 
dent ; in this caſe the covenant is not broken by this accident 
only; but if the covenantor doth not repair and make up theſe 
things again in time convenient, the covenant will be broken. 
And if houſes be let to me for years, and I covenant to leave 
them in as good plight as I find them, and I throw down the. 
huouſes, this is no breach of the covenant for I may re-edify 
* P. 174. them, * and therefore no action will lie upon this covenant 
| until the end of the term. 0 
If one covenant to repair a houſe anus a day, and it hap- Bu. s 8 Jac, 
pen the plague is in the houſe before and until the day; and Cs. 
thereby it is not done; in this caſe the covenant is not 
broken, for this will excuſe: but then it muſt be done in 
convenient time afterwards, fot otherwiſe the covenant will 
be broken, 
If a leſſee covenant to do all the reparations of a houſe de- Dir 132. 
miſed, at his own coſts and charges, and he cut trees upon 


ſome of the ground demiſed to amend the houſe ; ; it ſeems this 
is a breach of his covenant (2). 


To pay money, If one covenant to pay money at five ſeveral days, and he ſuper 
8 fail of payuent the firſt day ; by this the covenant is brok- ts 
en (3). 


To leave a ſtack, If one take land ſowed or a ſtock of cattle in leaſe for: years, 40 k. x. 5. 
&c and the leſſee covenant to leave it in as good plight as he doth 
take it; in this caſe he muſt leave it ſowed again, and if an 
of the cattle die, he muſt make up the number, otherwiſe he 
doth break his covenant. 
Not to take toll. If a corporation do covenant not to take toll, and their com- 44 K. 3. 17. 
| mon officer appointed for that purpoſe doth take it; this i is a 
breach of the covenant. 
To build a houſe, If A. covenant with B. to build a houſe by a day, and B. 28, Exg. 8. 
doth forbid him, and thereupon he doth forbear to do it, and — 


rin 


doth it not; in this caſe the covenant is broken, for this WH LES 


Carrell ver- 


not excuſe him: But if he do by any actual impediment hinder du Reate. | 


him, or be the cauſe why the thing is not done, then the not 
doing of it is no breach of the covenant. And therefore if a 
leſſee covenant to cleanſe one of the ditches 1 in the land demiſed, 


2 8 


(1) Many parts of the Touchſtane have been ſelected 1 by ſubſequent writers ; but it is rather ſingular that 


the paſſages in the text ſhould be repeated in 1 Word 397 and in 399. in Gilb. Covenants 150 and in 473, 
tho” this book is not referred to in either of thoſe places, 


(2) As to the extent and conſtruction of covenants to repair, in 1 addition to the references before in page 


165. note 1, ſee Vin, Abr. Covenant (L. 5.) 


(3) An action of covenant lies upon the firſt default, but an action of debt will not lie till the laſt. See 3 Co, 
22. a. In Co. Lit. 292. b. a diſtinction is taken between a debt due by contract or bond, and adebt due by recogni- 
zance, for if a recognizance be to pay money at five ſeveral days, after the firſt day of payment, (and default) 


execution may be taken on the recognizance for the whole ſum, it being in the nature of ſeveral judgments; 


but no action of debt will lie on the bond or contract, before the laſt day be paſt.—S-e further as to covenants 


for payment of money. Stiles 59. 172. A covenant to pay money which 1 is by deed cannot be diſcharged with- 
out deed, See Rogers v. Payne, 1 Will. pt. 2. p. 376. 


2 | and 
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and the leſſor enter upon the land itſelf and keep out the leſſee, To cleanſe a ditch, 
and he doth not cleanſe the ditch by the time; by this the co- „ 
venant is broken: but if in this caſe the leſſor do by force 
keep the leſſee out of the ditch or place itſelf, contra. ä 
Hil. 16 Jac. If A. and B. be jointenants of a ſhop, and A. covenant with To have liberty to 
bd rectus B. that he and his aſſigns ſhall have free ingreſs and egreſs in 3 
"wm and out of the ſhop, and A. doth appoint C. his ſervant to 4 
enter as ſervant to him and to occupy in common with A. and 


this ſervant doth expel the ſervant of B; in this caſe, this is a 
breach of the covenant. 


3 H. 4. 8. If A. covenant with B. that B. ſhall come four times a To come into « 


year into the houſe of A. without being ouſted by A. and A. ate. 
when he doth ſee B. coming, doth ſhut the doors and windows, 
and doth not ſuffer B. to come in; by this the covenant is not 
broken. _ Tell > 35 „ | | 
138,6.16 If A. covenant with B. to marry the daughter of B. make To marry another, 
— a feoffment, or do any other act to C. (who is a ſtranger to the _ a feoffment, 
Bane z. Covenant) and A. doth tender it and offer to do.as much as . ad related; 
doth lie * in his power, but the ſtranger doth refuſe it, and * P. 175. 
thereby it is not done; yet this doth not excuſe, but the co- 
venant is broken. But if the covenant be to do any ſuch a& 
to the covenantee himſelf, and the covenantor tender it and the 
covenantee refuſe it; by this the covenant is performed (1). 
Mic, 7 Jac. See more in the laſt queſtion, and in obligation numb. 7, 8, , 
and in condition numb. q, 10. . 
Any one that is party to the deed to whom the covenant is g. who ſhall or may 
made, may take advantage of the covenant, but not a ſtranger; b-ve advantage of a 
for if A. covenant with B. to do an act to C. who is no party 1 
to the deed, and he doth it not, B. and not C. muſt ſue him writ 


writ of covenant up- 
upon this breach. . | on the breach of it : 


3 If a leaſe be made of land to a huſband and wife for years, 
47 E. 3. 12. and the leflor doth enter upon the land and put them both out, 
or the one of them after the death of the other, in this caſe 
both of them whilſt they both. live, and the ſurvivor, after the 
death of one of them, may have this action of covenant upon 
the covenant in law, So if a wardſhip be granted to a woman 
by deed, and ſhe take a huſband and die; the huſband ſhall 
have advantage of this covenant in law made by the word 
[grant] if he be diſturbed. So if one by the words [demiſe 
or grant] leaſe land to a woman ſole for years, who taketh a 
huſband and dieth; in this caſe if the huſband be diſturbed he 
ſhall take advantage of this covenant in law. 
Dier 338. If a feoffment be made in fee, and the feoffor doth cove- Heir. 
nant to warrant the land, or otherwiſe, to the feoffee and his 
heirs ; in this caſe the heir of the feoffee ſhall take advantage 
of this (2). As if A. covenant with B. and his heirs, to infe- 
off B. and his heirs of land, and B. die before it be done, in 
this cate his heirs ſhall take advantage thereof. And if A. B. 
and C. have lands in coparcenery, and they purchaſe other 
lands in fee, and they covenant each to other his heirs and 
aſſigns, to make ſuch conveyance to the heir of him that ſhall 


——_—— 


— 


»„— 


(1) See more amply what ſhall be deemed a breach or performance of a covenant, Com. Dig. Covenant 
(E) Vin. Ar. Covenant (L. 7.) Gilb. Covenants 184. Bac. Abr. Covenant (H.) — In what caſes, and how, 
4 court of equity will decree a performance of a covenant, ſee Com. Dig. Chancery (2 X.) 
| (2) And where the covenant relates to the inheritance, and is ſuch as runs with the land, though the 


covenant be with the leſſor his executors and adminiſtrators, without naming the heir, yet the heir ſhall have 


an action of covenant for breach. 2 Lev. 92, Lougher v. Williams. 
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»w Chap. 5, 
die firſt, of a third part, as he ſhall deviſe, in this caſe the heir, 


not the executor, ſhall take advantage of the covenant. 
Executors and ad- Executors and adminiſtrators ſhall take advantage of inhe- co. 5. 1. 
miaikatom. rent covenants, albeit they be not named (1). And therefore . 
if A. covenant to do a thing to B. and do not name his exe- 7 
cutors or adminiſtrators, and it be not done, it ſeems the ex- 
ecutors or adminiſtrators of B. may have an action of covenant 
for the not doing of it. As if one covenant with J. S. to 
pay him money at Michaelmas and do not ſay to his execu- 
tors, &c. and he die before the time; in this caſe his executor 
or adminiſtrator ſhall take advantage of this covenant and may 
recover the money. 


A 0 or gran- Grantees of reverſions ſhall "VR the like stage againſt See Con- 


dition. 


"on — fermors (by action only) for any covenant or agreement con- Numb, 12, | 
P. 176. tained * in their leaſe, as the leſſors, their heirs or ſucceſſors 1 EY - 
might. And fo alſo ſhall leſſees againſt grantees of reverſions Wilorae 


(recoveries in value excepted) by the ſtatüte of 32 H. 8. cap. 34. A toe. 


And herein (as in the caſe of a condition before) a difference 

is taken between covenants that are inherent, and covenants 

that are collateral. For the covenants whereof grantees by this 

ſtatute ſhall take advantage are inherent covenants,' z. e. ſuch 
covenants as do concern the thing granted and tend to the ſup- 
portation of it: as where a leſſee for life or years doth cove- 

nant with his heirs to keep the houſes demiſed in good repa- 
rations, or the like, and after the leſſor doth grant away the 
reverſion of all, or part of the houſes to I. S. in this caſe, Mi, * 
J. S. ſhall take advantage for any breach of the covenant 4 
in his time, but not for any breach before the time the re- 
verſion was granted. But if the leſſee doth covenant with his 

leſſor and his heirs to pay him a ſum of money, or make him 

a feoffment or the like, and then the leſſor doth grant the re- 
verſion to J. S. in this caſe I. S. ſhall not take advantage of 

this covenant : and yet the executors or adminiſtrators of the 

leflor ſhall take advantage of this covenant (2). 

Regularly every aſſignee of the land or thing demiſed ſhall ce. 3. »7. 
take advantage of inherent covenants ; as if a covenant be, to 
have eſtovers to burn in the houſe demiſed, or to have timber 
to repair, or if the covenant be that the jeſſor or leſſee ſhall 
repair, or the like. And therefore of theſe aſſignees in deed, 
and in law, aflignees of aſſignees in infinitum ſhall take advan- 
tage, and aſſignees. of executors or adminiſtrators, tenants by 
ſtatute, or elegit, or after a fale upon a fie facras, a huſband 

in the right of his wife; any one of theſe, and any other that 
ſhall come lawfully to a term unto which ſuch a covenant is 
incident, albeit he be not named, yet may he take advantage 
of it (3). 

If beate for years be made to J. S. by the words [demiſe or Co. 4. 8. 
grant] and the leſſee aſſign this over to J. D. in this caſe J. D. RE 
may take advantage of "the covenant in law, and bring an 
action againſt the leſſor if he be diſturbed. 


1 
1 * — * 


— —u— 


(1) Executor, although he is not named, yet ſhall have an action of covenant in al caſes by the common 


law, becauſe he is privy and quodammodo party, becauſe he repreſents the perſon of the teſtator more than the 


heir, Co. Lit. 208. 209. a. fee further in G:/b. Law of Covenants 322. 

(2) The reader will find the operation of the ſtatute of 32 H. 8. c. 24. (which forms a materia] het of the 
doctrine of covenants) and to what perſons it extends, clearly explained, and well ſupported by authorities, 
in Bac. Abr. Covenant (E.6.) and in Vin. Abr. Covenant (K. 3.) | 

WEL See Moor 242. Godb, 270. Prec. in Chan. 39. 


If 


— „ 


Se 
of 9 


Chap. 7. 


Co. 3. 63. 
F. N. B. 145 


Of.a COVENANT, 

If a leaſe, for years be made of land, and the leſſor doth 
covenant with the leſſee and his aſſigns to do, or not to do, 
ſomething; in this caſe an aſſignee by word, or an aſſignee by 
deed, may take advantage of this covenant (1). 7 


Co. ſuper If two coparceners make partition of land, and the one of 
Lit. 385. — : 7 174 94 hee 4 wk 4 : WP as Eo » = 1 N -. z 
Ce.5.23-18. them doth coyenant with the other to acquit her and her heirs 


; Gs © 5 1 11 15 IL. ; | #57 © a & : | ? 
of a ſuit that iſſued out of the land, and the covenantee doth 


- * 


alien her part to a ſtranger; in this caſe the alience ſhall have 


the ſame advantage for acquital of the land, as the coyenantee 
had. So if A. be ſeiſed of the manor of B. whereof a chapel 


is parcel, and. a prior with the conſent of his convent had co- 


venanted with 4. and his heirs * Lords of the manor to cele- 


brate divine ſervice in the chapel, and after A. had ſold the 
manor ; in this caſe the vendee or aſſignee of the manor, ſhould 
Have had the ſame advantage of the covenant the vendor had. 
But if the Lord had ſold Fo chapel, the aſſignee of the chap- 
el ſhould not. have taken advantage of the covenant. And 
if. a covenant be to ſay divine ſervice, in the chapel of a ſtran- 
ger; in this caſe the aſſignee of the manor in which the chap- 
el is, ſhall not take advantage of the covenant (2). _ 
Regularly all thoſe that do ſeal and deliver the deed, and 
are named and bound by the expreſs words of the covenant, 
whether the covenant be collateral or inherent, are bound by 
the covenant contained in the deed; and therefore if heirs, 
executors, adminiſtrators or aſſigns be named in the covenant, 
for the moſt part they are bound by the covenant. And in all 


Co. 5. 16, 
17, 18. 


caſes of inherent covenants alſo, where a man doth covenant 
257 himſelf only, and doth not name his executors and admi- 
niſtrators or either of them; they are bound and may be charg- 
ed by the covenant notwithſtanding. And in ſome caſes the 
law is ſo alſo for collateral covenants. And in moſt caſes of 
inherent covenants that tend to the ſupport of the thing 


Fi 


9. Who ſhall be 

bound and charged 

by a covenaut : and 

againſt whom a 

writ of covenant 
doth lie: and where, 
Or not. 


Executors Admini- 
ſtrators. 


granted; (in reſpect of which it is preſume "the Wir of 


the leſſee for the land) ſuch as have the land, albeit they be 
neither executors nor adminiſtrators or either of them but 
aſſignees, &c. ſhall be charged by the covenant though they 
be not named, for theſe covenants are ſaid to run with the 
4% g mee SOT "ns. for. Wy "I 


Co. ſuper | If a feoffment, or leaſe be made to two, or to a man and 
bir 13. His wife, and there are divers covenants in the deed to be per- 
Bro. Cor formed on the part of the feoffees, or leſſees, and one of them 


Der, 80. doth not ſeal, or the wife doth, or doth not ſeal during the 


coverture, and he, or ſhe that doth not ſeal doth notwithſtand- 
ing accept of the eſtate and occupy the lands conveyed or de- 
miſed ; in theſe caſes, as touching | 
for payment of rent, and the acceſſaries thereof, as clauſes of 
diſtreſs, of re-entry, of nomine penæ, reparations and the like, 
they are bound by theſe covenants as much as if they do ſeal 
the deed. So if a leaſe be made to A. for years, or life, the 
remainder to J. S. in fee, and there is a rent reſerved, or there 
be divers covenants on the part of the grantees, and J. S. doth 


all inherent covenants, as 


— 


(1) See further in what caſes an aſſignee ſhall take advantage of a covenant, Cro. Eliz. 373. Cro. Car. 137. 


Br. Ar. C 


(E. F.) -ovenant, pl. 45. Com. Dig. Covenant (B. 3.) Vin. Abr. Covenant (K.) Bac. Abr. Covenant 
* | 


(2) See more fully who ſhall take advantage of a covenant and who not. Cam. Dig. Covenant (B.) 
1 Wood 377. Vin. Abr. Covenant (H.) Gilb. Law of Covenants 294, 319, 323. Bac, Abr. Covenant (E.) 
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* P. 178. | 


Heir, ; 


Executors adminis 


ſtrators, 


himſelf to repair the houſes demiſed, omitting other words; 


the leſſee of all quit rents during the term; in theſe caſes it 


Of COVENANT. Chap. 7. 


never ſeal the deed or counterpart; yet if in this caſe he ac- 

cept the eſtate after the death of 4. he muſt pay the rent and 
perform all the covenants that are inherent. So alſo if there be — 99597] 
covenants in the BY s Patent to be performed on the part of 8. re 
the patentee. * there be this clauſe in the patent [and land's cafe 
that J. S. (the AG ſhall repair the houſe when it is de- 

cayed ;] in this caſe the patentee is bound by this covenant, 

and all ſuch like covenants. But guere of collateral covenants 

in the firſt caſes, for therein it ſeems the feoffee or leſſee is 
not bound. And yet it is ſaid, that if an indenture * be made Lic. azz. 
between A. of the one part, and B. and C. of the other Dare,” 
and therein there is a leaſe made by A. to B. and C. on cer- 

tain conditions, and B. and C. are bound to A. by the inden- 

ture in twenty pounds to perform the conditions, and B. only 

_ doth ſeal the deed and not C; yet in this caſe if C. accept of 

the eſtate he is bound by the covenants, and one of them 
cannot be ſued without the other whiles they are both liv- 

ing. Nui ſentit commodum fentire debet et onus. Et tranſit 

terra cum onere. _ 

If a man covenant for him and his heirs to do any thing Co. 5. 7. 
whatſoever ; hereby his heirs are bound (1). But otherwiſe wn. 
except the heirs be bound by the deed by expreſs name, an die 257 
heir ſhall ſcarcely be bound or charged in any caſe by a deed, Fiz. Cowe- 
And therefore it is that if the lefſee for years be ouſted by any  ** 
other but the heir himſelf, no action of covenant will lie againſt 
the heir, unleſs there be an expreſs covenant wherein and 
whereby the leſſor and his heirs are bound. But if he be ouſted 
by the heir himſelf it ſeems an action of covenant will lie 
againſt him. And yet if he be ouſted by an elder title from 
the leſſor, contra, for in this caſe the heir ſhall not be 
charged. 

If a man do covenant for himſelf only to pay money, build 8 = 
a houſe, for quiet enjoying, or the like, and he doth not ſay Þ: Ow 
in the covenant [his executors, adminiſtrators, Sc.] yet e 
hereby his executors and adminiſtrators are bound and ſhall 


be charged (2). And yet if a leſſee for years covenant for 


it ſeems in this caſe he is bound to repair only during his life, 
and the executors or adminiſtrators are not bound (3). So if 
a leflor covenant for himſelf only to diſcharge the leſſee of all 
uit rents out of the land; it ſeems this covenant is onl 
perſonal, and ſhall bind the covenantor only during his life. But 
if in theſe caſes theſe words [during the term] be added in the 
covenant, as if a leſſee covenant for himſelf to repair the houſes 
during the term, or the leſſor covenant for himſelf to diſcharge 


ſeems the executors and adminiſtrators alſo will be charged after 
his death (4). 

If a leſſee be ouſted by one that hath title ; it ſeems an pier 257. 
action of covenant will lie for this ouſter againſt the executor 


— — 


(1) But _ heir is only chargeable ſo far as he has aſſets by deſcent from his anceſtor ſufficient to anſwer the 
charge, 1 Pr. Vm. 777. Finch, Rep. 86. 


(2) But upon 
Scarles. 


(3) See the caſe of Tilney v. Norris, 1 Ld. Raym. 553. 
(4 4 See accordingly Gil. Covenants 331. 


— IAA 


a covenant implied, an action of covenant will not lie againſt an executor, Moor 74. Stan v. 


— 
UW 


Chap. 7. Of © COVENANT. 1 


or adminiſtrator upon the covenant in law, if he were put 
out in the life time of the leſſor and not otherwiſe, for if there 
be tenant for life the remainder in fee to another, and the 
tenant for life by the words [demiſe or grant] doth make a 
leaſe for years and dye, and after, he in the remainder doth 
enter and put out the leſſee for years; in this caſe he cannot 
upon this covenant in law charge the executors or adminiſtra- 
tors of the leſſor. But upon an expreſs covenant for quiet 
1 enjoying he may (1). N : 
es, 5. 16. In ſome caſes an aſſignee ſhall be charged though he be not Aſſignees or grans 
* named, and in ſome caſes ſhall not be charged though he be dees. 
named, and in ſome caſes he ſhall be charged when he is P. 179. 
named; as when the covenant doth extend to a thing in eſe, 
parcel of the demiſe, there the thing to be done is appurtenant 
and guodammodo annexed to the thing, and ſhall bind the 
aſſignee though he be not expreſly named, as a covenant to 
repair, &c. But if the covenant be annexed to a thing not in 
_ efſe before, but de novo to be erected on the thing, as to ſet up 
a new houſe, or the like; in this cafe, it will not bind the 
aſſignees unleſs they be named in the covenant. And if the 
covenant be to do a thing merely collateral ; in that cafe it will 
not bind the aſſignees albeit they be named expreſly (2). Al- 
ſo when a contract is perſonal only, and a man doth bind 
himſelf and his aſſigns; his aſſigns ſhall not be bound hereby: 
as if one demiſe ſheep, or other ſtock of cattle, or any other 
zerſonal goods, for any time, and the leſſee doth covenant for 
ki and his afligns, at the end of the term to deliver them in 
as good plight as they were at the time of the demiſe, or ſuch F 
a price for them, and the leſſee aſſign them; in this caſe, this 
covenant will not bind the aſſignee: but the executors and ad- 
miniſtrators of the firſt leſſee are bound hereby. 80 if one Eaton. 
demiſe a houſe and land, with a ſtock or ſum of money, for years, 
rendring rent, and the leſſee doth covenant for him and his 
aſſignees to deliver the money at the end of the term; in this 
caſe an aſſignee ſhall not be bound by this covenant, as the ex- 
cegcutors and adminiſtrators of the leſſee ſhall. 
co. 5.19, If a leſſee covenant to repair the houſes demiſed, or to diſ- 
3 >.” charge the leſſor de omnibus oneribus circa terram, or the like; 
in theſe caſes, and ſuch like, albeit aſſignees be not named in 
the covenant, yet aſſignees, and aſſignees of affignees, in in- 
finitum, and all others that ſhall come to the land by the act 
of law, or by the act of the parties, ſhall be bound and 
charged by this covenant. _ in - 
co. 5 1 If a leflee covenant for him and his aſſigns to build a new 
houſe upon the land demiſed, within ſeven years, and the 


ES * 


— —ů 


(1) In what caſes the heir, or executors, ſhall be bound by expreſs covenant of the teſtator without naming 
them, and when an action will lie againſt them, —See Vin. Abr. Covenant (D.) Gib. Covenants 327, 
Com. Dig. Covenant (C.) Bac. Abr, Covenant (E.) 


(2) Mere collateral covenants that run with the land, that is, which extend to ſomething in ee, parcel of 


the demiſe, and affect the eſtate, lie between all thoſe who are privy in tenure or contract, though not named, 
like debt for rent at common law. And the reaſon is, becauſe uſually the rent is more or leſs accordingly, 
et qui ſentit commodum ſentire debet et onus. So a collateral covenant to be done upon the land, as to build 4 
novo, ſhall bind the aſſignee by expreſs words; becauſe he is to have the benefit of it.—Treatiſe of Fquity 49. Sce 
more amply on this ſubje& the points reſolved in Spencer's caſe 5 Co, 16,—Alſo Mo. 399., Cre. Alis 457. 
Roll. Abr. Covenant (L.) ; 
leſſee 


Of & COVENAN T. Chap. 7, 


leſſee aſſign it over: in this caſe, the aſſignee is chargeable 6 
But if a man covenant for him and his aſſigns to make a feoff- 
ment, obligation, or the like, in this caſe the aſſignee ſhall 
not be charged albeit he be named. And if the leſſee cove- 
nant for himſelf, or for himſelf, his executors and adminiſtra- 
tors, only to build a new houſe upon the land demiſed, and the 
leſſee aſſign over the land; in this caſe the nee is not bound 
by this covenant. | 
If a leaſe be made rendring rent, and if it be in arrear that Thin's caſe. 
the leſſee his executors and aſſigns ſhall forfeit three ſhillings ien, Fi. 
and four pence nomine pæn e, and the leffee aſſign the term; in 368 C.B, 
this caſe it ſeems the aſſignee ſhall be charged with the RODE. 


DANG. 
= 180. * And in all the caſes before, 1 a covenant is broken, an Bro. Cove. 
_ action of covenant may be brought (2). But herein note, that 


howſoever in divers of the caſes before, aſſignees are chargeable 
upon a covenant, yet the leſſee himſelf is not hereby diſcharg- 
Election. ed, but the leſſor or grantee of the reverſion hath election to 
charge which of them he will. And therefore if a leſſee 
covenant for him and his aſſigns to repair, and the leſſee aſſign; 
in this caſe the leſſor may have his action of covenant. againſt 
either of them. And if a leſſee covenant for him, his executors, Hil. 16 fac. 
adminiſtrators, and aſſigns, to repair the houſes demiſed, and he 3 
in reverſion doth grant away his reverſion, and the leflee Align Cumberland, 
his eſtate ; in this caſe, albeit the grantee of the reverſion have 
accepted the rent of the aſſignee of the term, yet he may till 
have an action of covenant againſt the executor of the leſſee 
upon this covenant (3). 80 if a patentee covenant for him 
and his aſſigns to repair, and he aſſign; the King may have 
his action againſt either of them (4). 
If A. and B. do covenant for themſelves jointly, without co. 5. 23. 
more words; the covenant is joint, and one of them cannot be 
charged without the other. But if they covenant for them- 
ſelves ſeverally, the covenant is ſeveral, and they may be ſued 
apart. And if they covenant jointly and ſeverally; then the 
covenant is joint and ſeveral, and they may be ſued either way 
at the election of the covenantee. 
lo. When a core. Where the deed itſelf wherein the covenants are contained, Dier 20, 
nant ſhall be ſaid or the eſtate, on which the covenants as acceſſary to the princi- e 
to be gone and di pal do depend, is gone and determined, there regularly the 
charged; and when 
not; and how, Covenants are gone alſo. And therefore bo a leaſe for life or 
l years be ſurrendred, whereby the eſtate is gone, or a deed be- 
ll . come void by raſure or the like, and there be covenants con- 
tained i in the deed ; by theſe means the covenants are gone alſo. 


(1) If the aſſignment is made within the ſeven years, but not otherwiſe.Leſſee covenanted for him and 
his aſſigns to rebuild and finiſh a houſe within ſuch a time, and after the time expired, the leſſee aſſigned over 
the premiſſes, the houſe not being built and finiſhed according to the covenant, The covenant ſhall not bind 
the aſſignee, becauſe it was broke before the aſſignment: liter if broke after, as if the leſſee had aſſigned 
before the term expired. per Holt Ch. J. 1 Salk. 199.—S. P. 3 Burr. 1271. 

(2) If a covenant is to make an eſtate in land, a ſuit in equity is moſt proper, becauſe a court of equity can 
give the thing itſelf, which is a higher and more adequate remedy than damages only, which is all the law 
gives. per Ld, Hardwicke, 3 Att. 87. in the caſe of Furnival v. Crew. See that caſe ; and further when remedy 
may be had in equity upon a covenant. Com. Dig. Chancery (2 X. 6.) 

(3) But although he may bring ſuch action againſt leſſee after acceptance of rent from aſſignee, yet he may 
* not demand the rent of the leſſee after ſuch acceptance per Jerman Juſt. Sty. 300. IWhitway v. . — SCC 
1 the ſame diſtinction in 1 Sid. 402. 

4 (4) See more amply what covenants bind an aſſignee, and in what caſes covenant lies int him. Jin. 


Abr, Covenant (L.) (M.) Gilb. Covenant 333. Bac. Abr. Covenant (E. 3.) 
3 | But 
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But this ſurrender doth not diſcharge the breach of covenant 
40 F. 3. J. hich was before the ſurrender. For if a Parſon leaſe his 


5 Bro. Surren 


der 47- Co. plebe for years, and after reſign, whereby the leaſe for years 
rn fx. doth become void; in this caſe the covenants of the leaſe, 


. Nadia. as to the time before the reſignation, ſhall be ſaid to be in force 


ſtill (1). 
8 White a covenant is become impoſſible to be done by the 
Plow.2856. act of God, as where one doth covenant to ſerve another ſeven 
years, and he die before the ſeven years be expired ; by this 
the covenant is diſcharged (2). 3 
co. 4.80, Where there is an expreſs covenant in a deed for quiet en- 
joying, the implied covenant is gone. Exprefun facit 5.6 
tacitum. 
155.46. By a releaſe of all covenants from the covenantee the cove- Releaſe, 
nant is diſcharged, ſo as the releaſe be by deed, for a covenant 
by deed * cannot be diſcharged by words. And therefore if * Pp. 1817. 
A. by deed covenant with B. to build a houſe by a day, and 
B. doth wiſh him to let it alone ; this is no diſcharge of the 
cavenant (3). 
Paſc. 6 Car. If the leſſor accept the rent of the leſſee, or his aſſignee, 
bee after a covenant broken; this doth not diſcharge the breach of 
cler dene, the covenant, but the leſſor may ſue for it notwithſtanding. 
And ſo we come to a warranty, being a ſpecial kind of co- 
venant, and therefore next in order to be b to. 


WT . —_ 


(1) So likewiſe if a P after making a late, becomes nt cro. Elix. 78. 245. 

2) See accordingly Gilb. on covenants 472. 

3) See fully in what caſes and in what manner covenants ſhall be ſaid to be ſuſpended, defeated, diſcharg- 
el, or void, in Bac. Abr. Covenant (G.) Gilb. | ad 1 Wood 397. 429: Com. Dig. Covenant (F.) Chancery 2 
X. 3 ) * Abr. Covenant (O). 


2 2 CHAP. VIII 


—— ——— wo EVE I — — « 


+ - . ages . 7 * 
2 * — — wn 
AAA ͤ e 
T oe ie ISS 
3 - 
_——_ 


* 


— — — 
2 — — 


— — — 


Dr e 2 
: 0 3 g 
ECC P 
——— des e LID 
W — 1 


r 0 * * = LARS 
r . 


ä 2 y 5 
— 7 — 32 — 
— 


- — — — — 2 — — 


— 
— —— — * — 
> f * - 1 1 
„ OT IR TOP 4 ——  — — — ——— r 


— 


—— — — 


* 8 . 
— anroc fs. lic) Ee Ee ti 
* 


— 


3 f 
— — — — 


1 
bu 
* 
[ 
148 
+4 
T3 
: 


— x 


— m A CESS — rad WAGs Ye 


: 


i. 
Il 
{ 

$ 


— EIS 
—— 
ern 1 


. DTT 


— IE - 


PLIES 


EP 


o or ” — — —ä—ää — n 1 - 5 — 
——T———F—————PP———————————————————————————ß—.—— 
d. * > 1 pe — * 2 © ah 65440 Rab NY r 8 SS — 
* 2 - * > m 


178 Of + WARRANTY: Chap. 8. 


Gn .4p1 vt, 


Of a W arranty. 


4. Wartabiy, Warranty is a covenant real, indirect to lands or tene- Finchley 491 
Quid. ments, whereby a man and his heirs are bound to war- Tu. 365. 


rant the fame (1). Or it is where a man is bound to warrant 
the land or hereditament that another hath. And he that doth 


Warraßtor. make this warranty is called the warrantor; and he to whom . 
Warrantee, | 


15 made, the warrantee. 


„ Sid There are two kind of warranties. 1. A warranty i in ied, Co. 1. 2. 


or an expreſs warranty; which is when the ſame is expreſſed (2); 3 
7. e. when a fine, or feoffment by deed, is levied, or made in 
fee, or a leaſe for life is made by deed, comprehending war- 
ranty, or which hath an expreſs clauſe of warranty contained 
in it; as when a conuſor, feoffor, or leflor doth covenant to 
Warrant the land to the conuſee, feoffee, or leſſee; which is in 
theſe words: Ego I. S. & heredes mei warrantizabimus & in 
Perpetuum defendemus W. S. & hereaibus ſuis tenementa predicta 
contra omnes homines in perpetuum ( 3). And by the ſtatute of 
Bigamis, Dedi is made an expreſs warranty during the life of 
feoffor. 2. A warranty in law, or an implied warranty; which 
is, When it is not expreſſed by the party, but facite made and 
implied by the law; whereof ſee divers examples infra. The os. ſuper 
warranty in deed alſo is either lineal, which is thus deſcribed : 37. . 
A covenant real, annexed to the land by him which either was 
owner, or might have inherited the land, and from whom his 
heir lineal or collateral might by poſſibility have claimed the 
land, as heir from him that made the warranty. Or elſe it is 
collateral, which is thus deſcribed : A warranty made by him 
that had no right or poſlibility of right to the land, and is col- 
| lateral to the title of the land. Alſo there is a warranty which 
* P. 182. doth commence by diſſeiſin or wrong; of all which * ſee di- 
vers examples afterwards. And note that all theſe things here are 
to be applied to warranties of lands, and concerning freeholds 
and inheritances ; for there is a warranty of goods and chattles 
in contracts, of which we treat not here (4). 


(1) And either upon voucher, or by judgment in a writ of warrantia chartæ, to yield ether lands and tene- 
ments to the value of thoſe that {hall be evicted by a former title, or elſe may be uſed by way of rebutter. Co. 
Lit. 305. 5 

£4 7 i3y the feodal conſtitution, if the vaſſal's title to enjoy the fee was diſputed, he might 8 or call 

he der donor to warrant or inſure his gift; which if he failed to do, and the vaſſal was evicted, the lord 
vras bound to give him another feud of equal value in recompence. And ſo by our ancient law, if before 
the ſtatute of gra emptores a man enfeoffed another in fee, by the feodal verb ded, to hold to himſelf and his 
h-irs by certain ſervices ; the lat annexed a warranty to this grant, which bound the feoffor and his heirs, to 
whom the ſervices (which were the conſideration and equivalent for the gift) were originally ſtipulated to be 
rendered. But in a feoffment in fee by the verb dedi, fince the ſtatute of guia emptores, the feoffor only is 
bound to the implied warranty, and not his heirs ; becauſe it is a mere perſonal contract on the part of the 
feoffor, the tenure fand of courſe the ancient ſervices) reſulting back to the ſuperior lord of the fee. 
and in other forms. of alienation, gradually introduced fince that ſtatute, no warranty whatſoever is 
implicd : they bearing no ſort of analogy to the original feodal donation, And therefore in ſuch caſes it became 
neceſtary to add an expreſs clauſe of warranty to bind the grantor and his heirs, which is a kind of covenant 


"real and can only be created by the verb warrantz9, or warrant, Co. Lit. 384. 2 Bl. Com. 309: See allo 


Fitz, Nut. Brev. 134. Sullivan's Le, 119. 
(3) See Ld. Cs oblervations on the words of the warranty, Co. Lit. 383. b. 
(4) See further as to the ſeveral kinds of warranties, Bac. Abr, Warranty (A.) Com. Dig. Garranty (H.) 
$.- e 120. 1 ad 335 


The 


„ eie 


Chap. 3. Of 6 WARRANTY. 179 


he. The fruit and effect of the warranty in deed is, that it doth 3 The fruit and 
Lit 265- always conclude and bar the warrantor himſelf of the land fo eck of it, and 


280 "mM | 1 s * | what uſe ma be 
3 warranted for ever; ſo that all his preſent and future rights, made of it. 
0. 4. 121. 


10. 9 that he hath or may have therein, are hereby extint, And 
therefore if the father be diſſeiſed, and the ſon in his life-time 
releaſe all his right to the land to the diſſeiſor, and make a 
warranty of the land in the deed, and then the father dieth, 
and the right of the land deſcendeth to the fon; in this caſe, 
albeit the releaſe doth not bar the ſon, yet the warranty doth 
bar him. And for the moſt part alſo it doth conclude and bar 
the heirs of him that made the warranty, to whom the ſame 
warranty doth deſcend, to demand the ſame land againſt the 
warranty; for if it be a lineal warranty, it is a bar of an eſtate 
in fee ſimple without any aflets, z. e. without any other land 
deſcended to him in fee ſimple from the ſame anceſtor that 
made the warranty: And with aſſets it is a bar of an eſtate in 
tail. And if it be a collateral warranty, it is, with or without 
aſſets, a bar of an eſtate in fee fimple or fee tail, and all poſſi- 
bility of right thereunto; and yet ſo as it doth not pats any 
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entry upon a condition broken; this will not bar his entry, 
Sc. neither will it bar any right that ſhall commence after 
the warranty made. And the warranty that doth commence 


Wl. 

eſtate or right, but only bind the right, ſo long as the war- 1 

ranty is in force; for if the warranty be avoided the right may 1 

be revived. But neither the lineal nor collateral warranty can 13 

Ce 71 : enlarge an eſtate. And therefore if a leſſor by deed relcaſe to 4 
his leſſee for life, and warrant the land to him and his heirs; 1 
this doth not make his eſtate greater, neither will it bar titles 1 

of entry, or action, in caſes of mortmain, conſent to a raviſhor, 1 
mortgage, or dower. And therefore if an anceſtor of the Lord 1 

hath title to enter upon an alienation in mortmain, and he releaſe, #1 

or make a feoffment with warranty; this warranty will neither 8 

bar him nor his heir. So if a collateral anceſtor will make a if 
warranty, which doth after deſcend upon one that hath title of 319 


by diſſeiſin doth not bind or bar any eſtate with or without + 
aſſets. 3 ae 

897 And in caſes where the lineal or collateral warranty is a bar, 

it, 2 5 


co. 1, 98, there if the party be impleaded by him or his heirs that made 
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G. £4 the warranty, the party impleaded that is tenant of the land, Vn 
Fs. | A . . 1 | - > Th 
Li, 1. may plead and ſhew forth this warranty againſt him, and de- 1 
mand judgement, whether he contrary to his own warranty ſhall | 0 

be ſuffered or received to demand the thing warranted ; and ni 

this in pleading is called a rebutter (1). And if he be implead- R-burter, h 14 

ed or ſued by another for * the land, then he to whom the 75 _ = 
warranty is made, or his heirs, may vouch, :. e. call in the * 3. 1 


warrantor or his heirs to warrant the land. And this is an in- e. 
terpleader, in the nature of an action brought by the warrantor 


againſt the warrantee, wherein he that doth vouch, (called the Venchor. 1 | 

vouchor) is demandant, and he that is vouched (called the gase. 1 

vouchee) is made tenant or defendant to the action, and the os 

vouchor is as it were out of the ſuit. And this ſecond tenant, Tenant by the war- i 

the vouchee, is called the tenant by the warranty. And here- %. El 

upon ſhall iſſue forth to the ſheriff a writ to ſummon the * 

vouchee to appear, called a Summons ad warrontizandum. And . 

— : bl 

3M 

(1) For the derivation and explanation of rebutter, ſee Co. Lit, 303. b. 36s. a, Com. Dig. Garranty (K. 3.) "vl 

Pleader (K.) Vin. Abr. Voucher (A. c. 3.) 8 1 
| 


: 

1 

1 
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119 

1 

184 
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1 Of a WARRANTY. Chap. 8. 


Summons ad war- if the vouchee appear he muſt plead to the voucher, and if he 
os ſhew cauſe why he ſhould not warrant, that muſt be tried ; 
wits and this ſhewing of canſe is called a counterplea to the 
voucher : but if he plead in avoidance of the warranty, it is 
Counterplea to the called a counterplea to the warranty. And if he cannot gain- 


8 ſay the warranty, the ſtranger ſhall recover the land demanded 
Counter plea to the againſt the vouchor, and he ſhall recover as much other land 
warranty. againſt the vouchee of the lands he hath or had at the time of 
Rid. the voucher. And this recovery of other land is called a re- 
Recovery in value. COvery in value. And if the vouchee hath at the time of the 
Quia. voucher and recovery no lands deſcended to him to anſwer the 


warranty, but hath afterwards land happening to him by de- 
ſcent from that anceſtor, then he may have a reſummons and 
recover the land that doth after happen. But if the ſheriff 
return upon the ſummons, that the vouchee is ſummoned, and 
he doth make default, then he ſhall have a Magnum cape ad 
valentiam; when if he make default again, the judgment ſhall 
be given againſt the vouchor, and he ſhall recover over in value 
againſt the vouchee; and if the vouchee appear, and then 
make default, the vouchor ſhall have a parvum cape ad valen- 
_ tiam ; and then if he make default, judgement ſhall be given as 
before. But if the ſheriff return upon the ſummons, he hath 
nothing whereby he may be ſummoned, then may the vouchor 
have a writ called Sequatur ſub ſuo periculs; whereupon ſhall 
Sequatur fab ſus je- go an Alias and Pluries; and if the like return be made, the de- 
riculo, Quid, mandant ſhall have judgement againſt the firſt tenant, but he 
cannot recover in value againſt the vouchee. And if the caſe 
be ſo, that the vouchee had a warranty from ſome other for 
Dearaignment 4 the land, he may dearaigne, i. e. maintain the warranty over, 
Garrany. Quid, and ſhall recover in value over alſo againſt his vouchor in the 
ſame manner as before. | | 5 
Or the warrantee to whom the warranty is made, or his 8. . 3e 
. heirs, may at any time before they be impleaded for the land, Lit. 102. 
Warrantia charte. if they will, bring a warrantia charte upon the warranty in 
Wea. | the deed againſt the warrantor or his heirs ; and hereby all the 
land, the heir of the warrantor hath by deſcent from the 
anceſtor that made the warranty, at the time of this writ 
* P. 184. brought, ſhall * be bound and charged with the warranty, into 
whoſe hands ſoever it go afterwards ; ſo that if the land war- 
ranted be after recovered from the warrantee, he ſhall recover 
ſo much land over again of the other land of the heiryof the 
warrantor, or of the warrantor himſelf if he be living. And 
albeit the warrantee or his heirs do recover in this writ, yet 
he may after upon occaſion vouch the warrantor or his heirs 
notwithſtanding. And herein obſerve it is good policy, if a 
man ſuſpect any thing, to bring this writ of warrantza chartæ 
betimes ; becauſe it binds all the land of the warrantor from 
the time of the writ brought, and not any of his other lands 
he had before that time that are now aliened (1). 
5 The words Dedi & conceſi, or Dedi only, in a feoffment Co. pe. 
Clauſes in a deed do make a warranty, when an eſtate of frank-tenement or 1 "oy 
will, m-ke a var- inheritance doth paſs by the deed. But the word conceſi 
ang or not only, or demiſi & conceſi, do not make ſuch a warranty. 


— 1 


— — 


— 


(1) Upon what warranty this writ lies, by whom it may be had, and when, and how it was to be 
brought, ſee Vin. Abr. tit. Wairantia Chartæ. Bro, Abr. ſame title. Fitz. Nat. Brev, I 34, with the notes 
to the laſt edition; and Com, Dig. Pleader (3 N). 


I And 


, 
840 


tes 


Chap. 8. Of A WARRANTY. 
And by force of the ſtatute of Bigamis chap. 6, Dedi is made 


Lit, Sect. 


Dier 42. 
Co, ſuper 
Lit, 383. 


| Co. ſuper 
Lit, 366, 


339. 


Co ſuper 
Lit. 372. 
38 5. Lit. 
dert. 738. 


745. 706. 


tance or freehold; and that not only of corporal things which W, may be 


incorporal things which lie in grant, as advowſons, rents, not: and how. 


made by and upon releaſes and confirmations, made to the te- 


or tranſmutation of the 
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an expreſs warranty during the life of the feoffor. 
The word, Warrantizo, or warrant, is the only apt and 


33 
G. 5. 17. effectual word to make an expreſs warranty, or a warrant! 


in deed, and therefore this word only is uſed in fines. And 
the words Defends, or Acqureto, albeit they be commonly uſed 
in deeds, yet of themſelves without the other will not make a 
warranty (1). ; 

If a man by deed doth grant to warrant land to I. S. and 
his heirs, and the warrantor doth not bind his heirs to the 
warranty; or doth not warrant to J. S. and his heirs, but to 
J. S. only; or doth warrant to I. S. and his aſſigns, and not 


to I. S. and his heirs; or doth bind himſelf and his heirs 
to warrant the land, but doth not ſay how long, nor againſt 
whom; thefe are good warranties, but how they ſhall be 


taken, fee afterwards (2). 55 - | 
A warranty in deed may be annexed to eſtates of inheri- 5. To what things 


. AS | ? annexed and exien- 
paſs by liver”, as houſes, lands, and the like, but alſo of qe; . and to what 


commons, eſtovers, and the like, which iſſue out of lands 
or tenements; and that not only to inheritances in %, but 
alſo to ſuch as are newly created, as a man (ſome ſay) may 
grant a rent, Sc. de novo out of land for life, in tail, or in 
fee, with warranty. So a warranty in law may extend to a 
rent newly created; and therefore if ſuch a rent be granted 
in exchange for an acre of land, this exchange and warranty 


thereunto annexed is good. But a warranty may not be an- 


nexed to an eſtate or leaſe for years, albeit it be a leaſe of one 
thouſand years, nor to any other chattel; and therefore in all 
actions the which leſſee for years may have as treſpaſs, &c. a 
warranty cannot be pleaded in bar (3). EE 
* A warranty may be made upon any kind of conveyance, * P. 185. 
as upon fines, feoffments, gifts, Sc. alſo a warranty may be 


nant of the land, albeit he that makes the releaſe or confirma- 
tion hath no right to the land, &c. And yet ſome ſay, that 
by a releaſe or confirmation, where there is no eſtate created, | in 

poſſeſſion, a warranty cannot be made | 1 
to the aſſignee. But if A. be ſeiſed of land in fee, and B. e 4 
doth releaſe to him, or doth confirm his eſtate in fee, with 


| | 

Th 

warranty to him, his heirs, and aſſigns; in this cafe all men | | q 
agree this warranty to be good; and fo alſo it ſeems it is in il 
the caſe laſt before, and that both the party himſelf, and the A 


aſſignee may vouch (4). 


(1) See Mad. Form. Angl. 77. in p. 
of that book, under the word Warranty. 

(2) See accordingly 1 J/o2d 335: | 
Garranty (A.) Bac. Abr. Warranty (C.) —Warranties (ſays the learned author of the Commentaries in ö 
2 vol. 304.) have, in modern practice, been totally ſuperſeded by covenants; becauſe, if the covenantor "| 
covenants for himſelf and his heirs, it is then a covenant real, and deſcends upon the heirs, who are bound | U 
to perform it, provided they have aſſets by deſcent, but not otherwiſe ; if he covenants allo for his executors, 
and admini/trators, his perſonal aſſets, as well as his real, are likewiſe pledged for the performance of the 
covenant, which makes ſuch a covenant a better ſecurity than any warranty. 

(3) But a purchaſer of goods and chattels may have a ſatisfaction from the vendor if he ſells them as his own 
and the title proves deficient, tho' there is no expreſs warranty for that purpoſe, Cro. Fac. 4.74. 1 Rull. Abr. go. 
See fully as to warranty of goods and chattels in Bac. Abr. tit. Actions on the cafe (E.) and Stiles Prac. Reg, 059. 
(4) See further as to what things, and in what manner, warranties may be annexed, in Pac. Abr, 


1 
Varranty (B.) Vin. Abr. Voucher (B. 6.) Com Dig. Garranty (E). \ 
? 
| 


—— — 


43. and for the forms of warranties, the references in the index of 1 


# 
. 
{| 
: and further what words, or clauſes make a Warranty, Com. Dig. js . 
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182 Of a WARRANTY. Chap. 8, 
6 What ſhall bea A warranty in law may be good in its creation, albeit it 44" pi 
good warranty '" be made without deed ; for if a man by his laſt will and teſta- 386. 
wall bar and bind. ment deviſe lands to another man for life, or in tail, rendring 

rent; to this eſtate there is a warranty in law annexed (1). 

The words Dedi & conceſſi, or Dedi only in a feoffinent, Go. foper 
make a good warranty in law. But the word Conceſfi only F.. b. 134. 
in fine or feoffment, doth not make a warranty in law. And co. 4. 80. 
albeit there be an expreſs warranty in the deed, yet this doth 
not take away the implied warranty of the law. And this 
warranty in law by Dedi & Conceſſi, or by Dea: only, is a 

general warranty during the life of the feoffor. | 
Partition, Ex- Every ng and exchange implieth in it, and hath an- Co. foper 
change, nexed to it, a ſpecial warranty in law (2): how it ſhall bar 414 Nw 
and be extended, ſee in Exchange. 

Every tenure by homage anceſtrel, i. e. where a tenant and co. 4. 80, 
his anceſtors have held land of a Lord and his anceſtors, time 
out of mind by homage, hath a warranty in law annexed to it, 
by which the Lord is bound to warrant it to the tenant and 
his heirs. 

If one make a gif in tail, or lk for life of and; by deed, Co. fuper 
or without deed, reſerving a rent, or of a rent-ſervice by TOY” 
deed ; in theſe caſes, there is annexed an implied warranty 
againſt the donor or leſſor, his heirs and aſſigns. 

When dower is aſſigned to a woman, there is a warranty ror 
in law included, which is, that the tenant in dower being . 
impleaded, ſhall vouch and recover in value a third part of 

the two parts whereof ſhe is dowable. 

And this warranty in law is of the nature of a lineal war- . 
ranty, and ſhall bind as a lineal warranty only, for it doth EY 
never bar any collateral title. And hence it is, that this war- 
ranty and aſſets in ſome caſes is a good bar; as, if tenant in 
tail exchange for other lands which are deſcended to the iſſue, 
and he hath accepted of them, or if not, that other lands are 

| deſcended to him. But if tenant in tail of lands, make a pift 

P. 186. in tail, or leaſe for life, rendring rent, and * die; in this caſe 

this is no bar. And yet if other aſſets in fee ſimple deſcend, 
this warranty in law and aſſets is a good bar 


7. What ſhall be To every good warranty in deed, that muſt bar and bind, Co. fuper 


Lit, 367. 
faid a good var theſe things are requiſite. 1. That the perſon that doth war- 


ranty in deed 
A and how it Tant, be a perſon able: for if an infant make a feoffment in 


ſhall bar and bind. fee of land, and thereby doth bind him and his heirs to war- 


EY rant the land; in this caſe, albeit the feoffment be only void- 
able, yet the warranty 1s void. 2. That the warranty be Lit. Sea. 
mids by deed in writing : for if a man make a feoffment by ik. 36 
word, and by word bind him and his heirs to warrant the 
land; this is not a good warranty. So if a man give lands 
to another by his laſt will, and thereby bind him and his heirs | 
to warrant it; this warranty, albeit the will be in writing, is Co. 10. 96. 


void (4). 3. That there be ſome eſtate to which the warranty tie. 384. 


(1) Warranties in Tg are ſo called, becauſe in judgment of law they amount to a warranty without the 
verb Warrantizo, Co. Lit. 384. a 


(2) See accordingly, 2 Roll. Abr. 739. 
(3) See more amply in what caſes the /aw will create a warranty, Vin. Abr. Voucher (A. 2.) Bac, Abr. 


Tho (E.) 


(4) Becauſe a will in writing is no deed, and therefore an expre/s warranty cannot be created by will ; but 


a warranty in law may be created by will, and may bind the heir, though it never bound the anceſtor. 
Co. Lit. 386. a. 


18 


oe WARRANTY. 


is annexed, that may ſupport it: for if one covenant to war- 
rant land to another and make him no eſtate, or make him 
an eſtate that is not good, and covenant to warrant the thing 
Co pe granted; in theſe caſes the warranty is void. 4. That the 
:64.8.9. eſtate to which the warranty is annexed, be ſuch an eſtate as is 
able to ſupport it; and therefore that it be a leaſe for life at 28 
the leaſt: for if one make a leaſe for years of land, and bind 1 
himſelf and his heirs to warrant the land; this is no good | "168 
warranty, neither will it have the effect of a warranty: but | 43, 
this may amount to a covenant, on which an action of cove- by 
co. oper nant may be brought. 5. That the warranty deſcend upon him 4M 
Li. l. 161. that is heir of the whole blood by the common law to him that Is 
Set. 735 made the warranty, and not upon another: for if tenant in tail _ 
in borough Engliſh (where by cuſtom the -youngeſt ſon is to | 
inherit) diſcontinue the tail, and have iſſue two ſons, and the 
_ uncle releaſe to the diſcontinuee with warranty, and dieth ; this 
is no good warranty to bind the younger ſon (1). So if in 
this caſe, tenant in tail diſcontinue the tail with warranty, &c: 
having two ſons, and die ſeiſed of other lands in the ſame 
borough in fee ſimple, to the value of the lands in tail; the 
Lit, fo, 161. YOUNger ſon is not barred by this warranty. So if one give 
his land to the eldeſt ſon, and the heirs males of his body, the 
remainder to the ſecond fon, &c. and the eldeſt fon doth 
alien with warranty, having iſſue a daughter, and die; this is 
Lit. Sect. NO good warranty to bar the ſecond ſon. So if tenant in tail 
„ have iſſue two daughters by divers venters and die, and they 
enter, and a ſtranger doth diſſeiſe them, and one of them doth 
releaſe all her right, and bind her and her heirs to warrant it; 
in this caſe the warranty is not good to bar the ſiſter : but if 
Co. ſoper they had been by one venter, contra. So if two brothers be 
Ii. n. by demy venters, and the eldeſt doth releaſe with warranty to 
7. the diſſeiſor of the uncle, and dieth without iſſue, and the 
younger dieth; this is no good warranty to bar the younger 
brother, for a warranty muſt * evermore deſcend upon him that & p. 187. 
Lit Sect. is heir at the common law to him that made it. 6. That he 
745. 74% that is heir do continue to be ſo, and that neither the deſcent 
of the title, nor the warranty, be interrupted : for if one bind 
him and his heirs to warranty, and after is attainted of treaſon 
or felony, and die; this warranty doth not bind his heirs: 
So if tenant in tail be diſſeiſed, and after releaſe to the diſſeiſor 
with warranty, and after the tenant in tail is attainted of fe- 
lony, and hath ifſue and die; this warranty will not bind the 
Co. 10. 96. iſſue. 7. That the eſtate of freehold that is to be barred be 
17, put to a right before, or at the time of the warranty made; 
+H-7. and that he to whom the warranty doth deſcend, have then but 
a right to the land: for a warranty will not bar any eſtate of 
freehold or inheritance in % in poſſeſſion, reverſion, or re- 
mainder, that is not diſplaced, and put to a right, before, or 
at the time of the warranty made; though after, at the time 
of the deſcent of the warranty, the eſtate of freehold or inhe- 
ritance be diſplaced and deveſted. And therefore if there be 
father and ſon, and the ſon hath a rent-ſervice, ſuit to a mill, 
rent-charge, rent-ſeck, common of paſture, or other profit ap- 
prender out of land of the father, and the fatner maketh a 


4 3 


* PY 4 * - — — 
th. Mo 


(1) Becauſe a warranty cannot go according to the nature of the tenements by the cuſtom, Sc. but only 
according to the form of the common law. Lit. ſect. 735. | 
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Of a WARRANTY. Chap. 8 


feoffment in fee with warranty, and dieth, this ſhall not bar 


the ſon of the rent, common, Sc. And albeit the ſon after 


the feoffment with warranty, and before the death of the 


father, had been diſſeiſed, and ſo, being out of poſſeſſion, 


the warranty had deſcended upon him, yet this warran 


ſhould not bind him. So if my collateral anceſtor releaſe to 


my tenant for life, with warranty, and die, and this warranty 


deſcend upon me; this ſhall not bind my reverſion, or re- 


mainder. But if in the caſe before, the ſon be diſſeiſed of the 


rent, &c. and affirm himſelf to be diſſeiſed by the bringing of 


of a rent, or the like) and after the father doth releaſe with 
warranty and die; in this caſe the collateral warranty ſhall bind 


and bar the ſon of his rent, Sc. And if in the laſt caſe, m 


tenant for life be diſſeiſed, and my anceſtor . doth releaſe to the 


an aſſiſe, (for otherwiſe he ſhall not be ſaid to be out of poſſeffion 


diſſeiſor with warranty, and die; this is a good warranty to 


bar and bind me. 8. That the warranty doth take effect in 
life time of the anceſtor, and that he be bound by it : for 
the heir ſhall never be bound by an expreſs warranty ; but 
where the anceſtor was bound by the ſame warranty, and there- 
fore a warranty made by will, is void. 9. That the heir claim 


In the ſame right that the anceſtor doth': for if one be a ſuc- 


ceſſor only in caſe of a corporation, he ſhall not be bound 
by the warranty of a natural anceſtor (1). 10, That the heir 
that is to be barred by the warranty, be of full age at the 
time of the fall of the warranty : for if my anceſtor make a 
feoffment, or a releaſe with warranty, and at this time I am 
within age, * and after he die, and the warranty deſcend upon 


Lit, Sect, 
734» 


Co, ſuper 
Lit, 370. 


Lit. Sect. 
726. Co. 1. 
67. 140. 
ſuper Lit. 
380. 


me within age; this warranty ſhall not bind me: but if 1 


become of age after the warranty of my anceſtor, and before 
his death; in this caſe the warranty may bar me. And 
in the firſt caſe it will bar me alſo, while it is in force; but 


I may by my entry avoid it. And the ſame law is of a woman 


covert. And yet if the entry of an infant, or a woman covert, 
be not lawful, when the warranty doth deſcend ; z in this caſe the 


warranty mall bind them as well as any other; for ſuch warranty 


cannot be avoided. but by entry and avoiding the eſtate. And 
where the huſband is within age at the time of the deſcent of 
a warranty to his wife, and the entry of the wife is taken away, 
there the warranty ſhall bind the wife. 

If lands be given to 4. for life, and after to the next heir 


male of A. and the heirs male of the body of that heir male, 


and A. having iſſue B. makes a feoffment of the land with 
warranty to I. S. this is a good warranty and a bar to the iſſue ; 
for a man may be barred of his right by a warranty which he 
could never avoid: as, where leſſee for life is diſſeiſed, and a 
collateral anceſtor of the leſſor doth releaſe to the difleifor with 
warranty and die, and this doth deſcend upon the 1 by 
this he is barred. 

A warranty made for life, or in tail, is good, and ſhall bind 
for ſo long only ; as if tenant in tail of land let it for life, the 
remainder to another in fee, and a collateral anceſtor doth con- 
firm the eſtate of the tenant for life, and die, and the tenant 
in tail hath iſſue; this is a der to the iſſue during the life of 


Co. 1. 66. 
44 Ed. 3. 30. 
44 Aſſ.pl.35 


Lit. Se, 


738. 
Co, ſuper 


Lit. 387. 


(1) The warranty of the predeceſſor doth not bind the ſucceſſor, 2 Int. 155. 


1 


j 


Chap. 


Co. 10. 96. | 


Co, L, $2, 
ſuper Lit, 
373» 


Co. 5. 79. 


Nr. 


the tenant for life. And in this caſe upon a voucker the re- 


covery in value ſhall be put for life only. 

If one make a gift in tail, and grant to warrant the land 
given according to the gift; this warranty is good no longer 
chan the eſtate doth laſt. And no warranty that a donor can 
make, in this caſe, can bar him of the land, if the donee die 


without iſſue, and the eſtate determine. 
And where a warranty doth bar, it is entire, and doth extend 


to all the land, and to all perſons, upon whom it doth de- 
ſcend, and is a bar of all the right that every one of them hath 
in the land; ſo that if they have all right jointly or ſeverally, 
or one only hath all the right and the reſt none, he that 
hath the right is barred. And therefore if lands be given to 


A. and the heirs of his body, and for want of ſuch iſſue to E. 
his ſiſter and the heirs of her body, and A. doth make a 


feoffment with warranty, and die without iſſue, having two 


ſiſters E. and S. this is a bar to E. for the whole, albeit the 
warranty deſcend on her and another. 


If there be tenant for life, the remainder to his ſon and heir 


apparent in tail, and the father doth make a feoffment in fee with 


Co. 1. 66. 


* warranty and dieth; in this caſe this is a good warranty, 
and will bar the ſon, albeit it be made of purpoſe to bar him. 


But if by agreement and covin between him and A. and B. 
he make a leaſe to A. who makes a feoffment in fee to B. to 
whom the father doth releaſe with warranty, thinking by a 


collateral warranty to bar his ſon; this is no bar, for this 
warranty began by diſſeiſin: and if in the firſt caſe the ſon doth 
enter in the life time of the father upon the land, he doth avoid 
the warranty. 


If the father be tenant for life, the 1 the next 


* P. 189. 


ker male of the father, and to the heirs males of the body of 


ſuch next heir male, and the father makes a feoffment to I. 8. 
with warranty and dieth ; it ſeems this warranty is a good bar 
to the heir; and in this caſe the heir cannot enter in "the life 


time of his father, for he cannot be heir male unto his fa- 


Co. ſuper 
Lit, 366. 
365. Co. 1. 
67. Stat. 
Glouc. ch, 
6. Lit. Sec, 


724, 725. 


Stat. 11H. 7. 
chap. 20. 
Lit. Sect. 
727. Co. 
luper Lit. 
305. 


Co. CO 53, 


ther until his father's death. 


If tenant for life make a feoffment with warranty, or be 
diſſeiſed, and releaſe with warranty, and he in reverſion, 
being heir to the tenant for life, doth not enter, but ſuffer 
the leſſee for life to die, and thereby the warranty to fall and 
deſcend upon him; in this caſe, this warranty generally is a 


bar without any aſſets. But if he that doth fo alien, Sc. be 


tenant by the curteſy, this is no bar to the heir, without 
aſſets in fee-ſimple from the tenant by the curteſy, and then 
it is a bar for ſo much. And if the heir, for want of this 
aſſets at the time, doth recover the land from his mother, and 
after aſſets doth deſcend from the father ; in this caſe the 


tenant ſhall recover the ſame land of the mother again. And 


if ſhe that doth ſo alien, &c. be. tenant for life of the in- 
heritance or purchaſe of her deceaſed huſband, or given unto 
her by any of the anceſtors of her huſband, or by any other 
perſon ſeiſed to the uſe of her huſband, or of any of his 
anceſtors; in this caſe, her alienation, releaſe, or confirma- 
tion with warranty, ſhall not bind the heir whether he have 
aſſets or not. But if a man convey lands to the uſe of him- 
ſelf, B. his wife, and the heirs of his body, and they have 
iſſue C. and the father dieth, and C. diſſeiſeth his mother, or 
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Fane, 


8. What ſhall be 
ſaid a lineal war- 


ranty : 


Of a W A R RA N * v. Chip. 8. 


getteth a feoffment from a diſfeifor, and then ſuffereth a re. 
covery with a ſingle voucher, and after the mother doth releaſe 
to the recoverer with warranty; in this caſe the warranty is a 
bar to the iſſue, and not void by the ſtatute of 11 H. 7. 

If the huſband that is ſeiſed of lands in the right of his wife Co. ſuper 
levy a fine, or maketh a feoffment in fee with warranty, and 38d. 


381. Stat. 


the wife dieth, and then the huſband dieth; this warranty C<<6. 
ſhall not bind the heir of the wife without aſſets of other land 332. 
in fee-fimple from the father, albeit he be not tenant by the 
curteſy, but it is before her death that he doth make the 
eſtate and the warranty. But a fine levied by the Huſband and 
wite, in this caſe, is à good bar to the heir. 

* If tenant in tail that is in of another eſtate, 7. e. OOTY 8.5 
by diſſeiſin, or by the feoffment of a diſſeiſor, doth ſuffer a wr Ai 55 
common recovery, and a collateral anceftor of the tenant in tail 2. 30. 
doth releaſe with warranty to the recoveror, and after the re- 
coveror doth make a feoffment to uſes executed by the ſtatute 
of 27 H. 8. and after the collateral anceſtor dieth; in this caſe 
albeit the eſtate of the land be 'transferred in the poſt before 
the deſcent of the warranty, yet it ſhall bind. 90 if he to 
whom the warranty is made fuffer a common recovery, and 
after the anceſtor dieth. But if tenant in dower enfeoff a 
villain with warranty, and the Lord of the villain enter into 
the land before the deſcent of the warranty, and after the wo- 
man dieth ; this warranty ſhall not bind the right of the heir. 
So if a collateral warranty be made to a baſtard and his heirs, 
and living the anceſtor, the baſtard dieth without iſſue, and 
the Lord by eſcheat doth enter, and after the anceſtor dieth; 
this warranty ſhall not bind. 

A collateral warranty may deſcend upon an iſſue in tail be- Lir. Sect. 
fore the right deſcend, and yet be good, with this difference, 3 Ty 
that the right be in 77 in ſome of the anceſtors of the heir at“. 
the time of the deſcent of the warranty; as if tenant in tail diſ- 
continue the tail in fee, and the diſcontinuee is diſſeiſed, and 
the brother of the tenant in tail releaſeth all his right, &c. to 
the diſſeiſor with warranty, and dieth without iſfue, and the 
tenant in tail hath iſſue and dieth; in this caſe, the iſſue is 
barred. But otherwiſe it is where the right is not in ef in the 
heir, or any of his anceſtors, at the time of the fall of the war- 
ranty ; as if Lord and tenant be, and the tenant make a feoff- 
ment in fee with warranty, and after the feoffee doth purchaſe 
the ſeigniory, and after the tenant doth ceaſe ; in this caſe the 
Lord ſhall have a ceflavit ; for a warranty doth never bar any 
right, that doth commence after the warranty (1). 

If the caſe be fo that if no ſuch warranty had been made by Lit. Ser. 
'the father or other anceſtor, the right of the lands or tene- ty 


ſuch a warranty ments ſo warranted, had or might have deſcended or come 


ſhall bar, 


—— —— — — 


from the ſame anceſtor, and that from and by him that made 
the ſame warranty, ſuch a bel is a lineal warranty (2). 


(1) See accordingly i in 1 Wd 335 to 338, and further what mall be ſaid a good warranty in deed, and 


who ſhall be bound by it, in Com, Dig. Garranty (B.) Vin. Abr. Voucher (B. 2.) Bac. Abr. Warranty 


(D.) 


(2) Lineal warranty was Shed the heir derived, or might by poſſibility haye derived, his title to the land 
warranted either from or thro' the anceſtor who mide the warranty; as, where a father, or an elder fon in 


the life of the father, releaſed to the difleifor of eicher themſelves or the grandfather with warranty, this was 


lineal to the younger ſon, 


2 Bl. Com. 301,—Warranty lineal is where a man ſeized in fee, or in tail, makes 


a feoffment to another, and binds him and his heirs to warranty, and hath iſſue a ſon, and dieth, and the 
warranty deſcends to the ſon. Curſon's Law of Eſtates Tail, 269. | 


As 


7 


Co. ſuper © f 
Lit. 374. 


Lit. Sect. 


797. 


co. 1. 66.67. 


Co. 8. 52. 
New terms 
of the law 


tit. War 
ranty, 


Lit. Sect, 


719. 


Lit. Sect, 


714. 


Co. ſuper 
Lit. 375. 


Lit. Seet. 


718, 


ä — 


And if there be grand- father, father and ſon, and the 


bee a dieth; 


Warrant 


of a WARRANTY. 
As if a man be ſeiſed! in fee of land, and make a feoffnent of 


it to another, and bind him and his heirs to warrant the land, 


and hath iſſue and die, and the warranty doth deſcend upon 
the iſſue; this is a lineal warranty, for that, if none ſuch had 
been, the tight of the land had deſcended to him as heir 
to his father, and he muſt have made his deſcent by him. 
rand- 
22958 be diſſeiſed, and the father releaſe to the diffeifor being 

n poſſeſſion with warranty, Cc. and dieth, and after the 
this is a lineal warranty to the ſon, and al- 
beit in this caſe the warranty deſcend * before the right, yet 
it is a good bar. And if there be two brothers, and the 


and the warranty doth deſcend to the younger ſon; this is a 
lineal Warranty to him. And if lands be given to A. for 


287 


*.F. i901. 


father is diſſeiſed, and the eldeſt brother doth releaſe with 
Warranty, and die without iſſue, and after the father dieth, 


life, the remàinder to his right heirs, and he deth make a 


feoffment with warranty and die; this is but a lineal warranty. 


And if two parcenours be, and the eldeſt enter into all the 
land to her own uſe, and then doth make a feoffment with 


warranty and dieth without iſſue; this as to her own part is 


a lineal warranty, but as to her liſter's part is a collateral war- 


ranty. And in every cafe where one doth demand an eſtate 
tail, if any anceſtor of the iſſue in tail, whether he had poſ- 
ſeſſion of the land or not, hath made a warranty, and if the 


iſſue, that were to bring a writ of formedon, may or might 


have, by poſſibility of ſome matter that might have been done, 
conveyed to himſelf a title by force of the gift by him that 
made the warranty ; this is a lineal warranty. As if a man 
be ſeiſed of land of an eſtate tail to him and the heirs of his 
body begotten, and make a feoffment of it, and bind him and 
his heirs to warrant it, and hath ifſue and dieth; this war- 


ranty deſcending upon the iſſue is a lineal warranty (1). And 


if lands be 1 0 to one and the heirs males of his body, and 


for. Want of ftich iſſue to the heirs females of his body, and 
the donee doth make a. feoffment with warranty, and hath 
iſſue a ſon and a daughter and dieth ; this warranty is lincal 
to the ſon, and if the ſon die without iſſue male, it is a lineal 
warranty from the father to the daughter. But if the brother 
in his life time releaſe to the diſcontinuee, &c. with war- 
ranty, Sc. and after dieth without iſſue; this is a collateral 
warranty to, the daughter. If lands be given to the huſband 
and” ile, and the heirs of their two bodies engendred, and 
they have iſſue, and the huſband diſcontinue and fs. and after 
the wife doth releaſe with warranty and die; this is a lineal 
And if lands. be given to a man and a woman un- 
married, and the heirs of their two bodies, and they inter- 


marry, and are diſſeiſed, and the huſband doth releaſe with 


warranty, and dieth, hy after the wife dieth; this is a lineal 


warranty to the iſſue for all the land. And if tenant in tail have 


iſſue three ſons and diſcontinue, and the middle brother doth re- 
leaſe with warranty, and die without iſſue, and after the father 
dieth, and after the elder brother dieth 5 iſſue, ſo that the 
warranty doth deſcend to the younger brother; this is a lineal 


(1) Leh warragty is that which is made by tenant in tail, co/lateral that. which is made by a ſtanger to the 


-lntail.—ſee further in Sull. ſect. 165. 


warranty 
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warranty to him. And if a father give land to his eldeſt ſon 
and the heirs males of his body, &c. the remainder to the ſe- 
cond ſon, Cc. if the eldeſt ſon alien in fee with warranty, 
Ce. and hath iſſue female, and dieth without iſſue male; this 
* P. 192. is a lineal warranty * to the ſecond ſon. And in all theſe caſes Lir. Scct. 
of a lineal warranty, if the right of the eſtate to be barred be the ha & 8. 
right of an eſtate in fee-ſimple, it is a bar without any aſſets; 6.3. f. 
for the rule is, that as to him that demandeth fee-ſimple bß 
any of his anceſtors, he ſhall be barred and bound by a lineal 
2 | warranty that doth deſcend upon him, unleſs he be reſtrained 
by ſome ſtatute. But it, doth not bind the right of an eſtate 
in fee-tail without aſſets, for in that caſe the rule is, that as to 
him that demandeth fee-tail by writ of formedon in' the de- 
ſcender, he ſhall not be barred by a lineal warranty, unleſs he 
hath aſſets by deſcent in fee-ſimple of other land from the 
ſame anceſtor that made the warranty; and then it is a bar 
for ſo much only as doth deſcend to him no more. And yet Co. er 
if the iffue in tail do alien the aſſets deſcended and die; in 7 
this caſe the iſſue of that iſſue, is not barred by this warranty 
and aſſets. But if the iſſue, to whom the warranty doth de- 
ſcend, bring his writ of formedon, and is barred by judge- 
ment by reaſon of the warranty and aſſets ; in this caſe albeit 
he alien the aſſets afterwards, yet the eſtate tail is barred for 
; ever (1). 5 
9. What ſball be ad If a for life do alien in fee with warranty, or be dif- ce. ,. 
a collateral warran- ſeiſed and releaſe to the diſſeiſor with warranty and die, and Liu * 
ty : and how ſucha. | OE | . "IL 725. 
warranty ſha!l b.r. the warranty deſcend on him in reverſion or remainder ; this is“ 
a collateral warranty (2). So if the leſſee for life be diſſeiſed, 
and a collateral anceſtor of him in reverſion, releaſe with war- 
ranty and die, and the warranty deſcend on him in reverſion ; 
this is a collateral warranty, for that is collateral which is col- 
lateral to the title of the land. And if a man ſeiſed of lands in Li. Sece. 
fee have iſſue two ſons, and the father dieth, and the younger * . 15a. 
ſon doth enter, and doth alien the land with warranty, and 
die without iſſue; this is now a collateral warranty that is de- 
ſcended on the elder brother. And if a ſon be diſſeiſed of his 21k. 7. 1. 
own land, and bring an aſſiſe, and after the father doth releaſe 
to the diſſeiſor with warranty and dieth; this warranty that 
doth deſcend to the ſon is a collateral warranty. And if a Li. Set. 
father diſſeiſe his ſon of the land he hath of his own purchaſe, '* 
without any intent to alien afterwards and to bar his ſon, 
and afterwards he doth make a feoffment with warranty and die 
before the entry of his ſon, ſo that the warranty doth deſcend; 
this is a collateral warranty. If there be father and two ſons, ,. 


707. 


= "RT 
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(1) See further what may be deemed a lineal warranty, and how it ſhall bind, in Bac. Abr. Warranty (F.) 
Com. Dig. Garranty (H.) Vin. Abr, Voucher (W. b.) to (A. .) | 

(2) Collateral warranty was where the heirs title to the land neither was, nor could have been, derived 
from the warranting anceſtor ; as where a younger brother releaſed to his father's diſſeiſor with warranty, 
this was collateral to his elder brother, 2 Bl. Com. 302. —No reaſon can be given for a collateral warranty. 
per cur. 4 Mod. 211,—but Helt Ch. J. ſaid that the true reaſon of collateral warranty was the ſecurity of 
purchaſers, and for their encouragement; as alſo for the eſtabliſhing and ſettling the eſtates of ſuch as were 
in by title, or deſcent caſt; and this was the only ſecurity ſuch perſons could have at common law. And 
becauſe the eſtates of ſuch perſons, as are in by title, are much favoured in law, theſe covenants that were for 
ſtrengthening of them were favoured likewiſe. And in thoſe days there was no need of a lineal warranty ; 
but however the force of that is taken away by the ſtatute of Donis; and common recovery is not upon the ſup- 
poſition of recompence in value, and never was within the ſtatute ; but always as much out of it as if it were ſo 
mentiohed by expreſs words. And this he ſaid was my Ld. Hale's opinion. 12 Mod. 5 12.— See further as to 
the reaſon and doctrine of collateral warranty in Lull. Sect. 121, 164. 2 Inft. 335. Wright's Ten. 168. 
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8. 189 ; 
and the father is diſſeiſed, and the younger ſon doth releaſe with 1 
warranty to the diſſeiſor, and die without iſſue, and then the 1 
father dieth ; in this caſe, the warranty now deſcended is a col- iſ 
lateral warranty. If a leaſe be made for life to the father, the 4k 
remainder to his next heir, and the father is diſſeiſed, and 144 
doth releaſe with warranty and dieth; this is a collatera!l 1 
warranty to the heir. And if the huſband diſcontinue * the * P. 193. ws 
right of his wife, and anceſtor collateral to the wife to "2M 
whom ſhe is heir doth releaſe with warranty and die, and 9 
after the huſband dieth; this is a collateral warranty and a bar 1 
to her. And in every caſe where a man doth demand an 1 
eſtate tail by a writ of formedon, if any anceſtor of the iſſue Wn 
in tail, which hath, or hath not poſſeſſion, maketh a warranty, 1 
and the iſſue that is demandant cannot by any poſſibility that 1 
may be done, convey to him a title by force of the gift, from 1 
and by him that made the warranty; this is a collateral "a 
warranty : as if tenant in tail diſcontinue the tail and die, wn 
having iſſue, and the uncle of the ifſue doth releaſe with war- 1b 
ranty to the diſcontinuee, and die without iſſue, ſo that the bl 
warranty doth deſcend on the iſſue in tail; this is a collateral 9 
warranty. So if ſuch a diſcontinuee make a feoffment in fee, or iy 
be diſſeiſed, and the uncle releaſe with warranty to the diſſeiſor, i 
or feoffee, and die without iſſue, and the warranty doth deſcend 1 
on the iſſue; this is a collateral warranty. If a tenant in tail Wo 
have three ſons, and diſcontinue the tail in fee, and the mid- 4 
dle brother doth releaſe to the diſcontinuee with warranty, and 1 
after the tenant in tail dieth; this is a collateral warranty to 8 
the elder brother. If one have iſſue three ſons, and giveth 1 
land to the eldeſt, and the heirs of his body, and for want of 1 
ſuch iſſue to the middle, and the heirs of his body, the re- 1 
mainder to the third, and the heirs of his body, and. the eldeſt Th 
doth diſcontinue the tail in fee with warranty, and die with- #4 
out iſſue; this is collateral to the middle ſon. In the ſame 8 
manner it is in caſe where the middle ſon hath the ſame land 149 
by force of the ſame remainder, becauſe his elder brother made 1 
no diſcontinuance, but died without iſſue of his body, and i | 
after the middle brother doth make a diſcontinuance with 1 
warranty, Sc. and dieth without iſſue; this is a collateral 1 
warranty to the youngeſt ſon. And in this caſe if any of 1 
the ſons be diſſeiſed, and the father that made the gift, 1 
&c. releaſeth to the diſſeiſor all his right with warranty; 1 
this is a collateral warranty to that ſon upon whom the war- 14 
ranty doth deſcend. If lands be given to A. and the heirs th 
of his body, and for want of ſuch ifſue to E. his ſiſter, and ble 
the heirs of her body, and A. doth make a feoffment with ih 
warranty, and die without iſſue, having two fiſters, E. and 4H 
S; this is a collateral warranty to E. If lands be given 11 
to a man and the heirs of his body begotten, who taketh a bt 
wife and hath iſſue a ſon by her, and the huſband doth diſ- 1 
continue the tail in fee and dieth, and after the wife doth 1 
releaſe to the diſcontinuee with warranty and dieth, and the 11 
warranty doth deſcend to the ſon; this is collateral to him. 1 
If tenant in tail diſcontinue the tail in fee, and the diſcon- 14 
tinuce is diſſeiſed, and the brother of the tenant in tail doth 5 
releaſe to the diſſeiſor with warranty in fee, and dieth without 
* iſſue, and the tenant in tail hath iſſue and dieth ; this is * P. 194. 
collateral as to the iſſue. If tenant in tail have iſſue two | 
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PEE a Ts Of WAR R AN 1 Chap. 8. 


daughters, and die, and the elder enter into all to her own uſe, 
and thereof make a feoffment in fee with warranty, and die 
without iſſue, this warranty as to the other fiſters part is col- 
lateral, but not as to her own. If the husband and wife, te- Co. re, 

nafits in ſpecial tail, have iſſue a daughter, and the wife die, 373: 

and the huſband by a ſecond wife have iſſue another daughter, 

and diſcontinueth in fee and dieth, and a collateral anceſtor of 

the daughtets releaſe to the diſcontinuee with warranty and 

dieth, and the warranty deſcend upon both the daughters, this 

is a collateral warranty to them. If lands be given to one and 
the heirs males of his body, and for want of ſuch iſſue to the 

heirs females of his body, and the father die, and the brother 

releaſe with warranty, and die without iffue ; this is collateral 
to the daughter. If tenant in tail make a leaſe for life, the Li. sec. 
_ remainder to another in fee, and a collateral anceſtor doth con- cot 
firm the eſtate of tenant for life with warranty and die, and 
after the tenant in tail die, having iſſue; this is a good bind- Lit. Sect. 

ing collateral warranty during the eſtate for life. And in all be. 


: Co, ſuper 
theſe and ſuch like caſes of 4 collateral warranty, whether the c. 374 . 
right be the right of an eſtate tail, or the right of an eſtate in S. « 
fee ſimple' that is to be barred, it is a bar without any aſſets; Ce. ie 
for in this caſe the rule is, that a collateral warranty is a bar 35 h. 

tb him that demandeth fee ſimple, and alſo to him that de- 7. char. a0. 
mandeth fee tail, without any other deſcent of lands in fee 
ſimple ; ſo that the heir on whom the fame warranty is de- 
ſcended, can never have the land ſo warranted, whilſt the war- 

ranty doth continue in force, but is bound thereby, except it 
be in ſome ſpecial caſes reſtrained by Act of Parliament; as 
where the huſband alone during his wife's life, or after her 
death, being tenant by the curteſy, make a feoffment by fine, 
or deed, of his wife's land, which ſhe hath by deſcent or pur- 

_ chaſe, with warranty; this will not bar her heir without aſſets 

of other lands in fee- ſimple deſcended from the fame anceſtor 

that made the warranty. Or where a wife after her huſband's 

death, ſhall alone, or with her ſucceding hutband alien, re- 

leaſe, confirm, or diſcontinue with warranty, the land ſhe 

holdeth in dower, or in tail, of the gift of her former huſ- 

band, or any of his anceſtors; this warranty is voidable, and 

4% What man ke Will not bind with aſſets (1). . ; 5 

ſaid a warranty that If the ſon purchaſe land, &c. and after let it to his father, Lit. Sect. 


doth begin by dif- or any other anceſtor for years, or at will, and he by his deed 9 


ſeiſin: and what 


8 1 Finch $2, 
eee doth infeoff a ſtranger, and that with warranty, and after dieth, 


Co. ſuper 


work. whereby the warranty doth deſcend upon the heir; this war- ki. 367: 


— 


(1) Such warranty by is the ſtatute 11 H. 7. c. 20. made abſolutely vid. and by the ſtat, 4 Hun. c. 16. § 21. 
It is enacted “ That all warranties which ſhall be made after the firſt day of Trinity Term 1705, by any 
6 tenant for life, of any lands, tenements, or hereditaments, the ſame deſcending or coming to any perſon 

in reverſion or remainder, ſhall be void and of no effect; and likewiſe all collateral warranties which ſhall be 
made after the ſaid Trinity Term, of any lands, tenements, or hereditaments,. by any anceſtor who has 
no eſtate of inheritance in poſſeſſion in the ſame, ſhall be void againſt his heir“. It is a common miſtake, 
that all collateral warranties are taken away by the fatute 4 & 5 Ann. c. 16. whereas that ſtatute only makes void all 
warranties by tenant for life, and all collateral warranties made by any acceſtor, not having an eſtate of inheri- 
tance in poſſiſſin : So that if A. be tenant in tail, remainder to B. his next brother (which is a very common 
cale, ariſing almoſt on every marriage ſettlement) and A. being in poſſeſſion makes a feoffment, or levies a fine 
with warranty from him and his heirs, and die without iſſue, this is a collateral warranty, (for B.'s title is by 
way of remainder, to which his elder brother is collateral) which ſhall bar B. not withſtanding the ſtatute, tho' 
no aſſets deſcend. et fic de ſimilibus. Robinſon on Gavelk. 125. As to the operation of the ſtatute of Ann. 
ee Haro. Abr. Co. Lit. 7th edit, 468, 4706. and further as to collateral warranty, and in what caſes it ſhall bar, 
in Cem. Dig. Garranty (H. 2.) (H. 5.) Bac. Abr. Warranty (H.) Vin. Abr, Voucher (U. b. 8 

2 | | 


ranty 


9 %F Le bs 


Chap. 


Co. 5. 80. 
ſuper Lit. 
366, 367. 


3, Of a WARRANTY. 


ranty doth commence by diſſeiſin. So if tenant by elegit, ſta- 
tute merchant, guardian in chivalry, or ſocage, or becauſe 


191 


of * nurture, make a feoffment with warranty, and this war- & P. 1 95. 


ranty doth deſcend on his heir; this warranty doth commence 


by diſſeiſin. So if one that hath no right at all enter into my 
land, and make a feoffment to another with warranty. So if 


one coparcener enter into the whole land, and make a feoff- 
ment in fee with warranty; this warranty as to the one 
moiety doth begin by diſſeiſin. So if father and ſon purchaſe 


lands to them jointly, Sc. and the father alien the whole to 
another with warranty, &c. and after the father dieth ; this 
warranty as to the one moiety doth begin by diſſeiſin. But 


if the purchaſe be to them two and the heirs of the ſon it is 
otherwiſe, for if the ſon enter in the life time of the father, 


the warranty is avowed for all, but if he do not enter, then as 


to the father's moiety it is a collateral warranty. And if the 


purchaſe be to the father and ſon, and the heirs of the father, 


and the father alien with warranty, Cc. in this caſe the war- 


ranty is good for the whole. 
If the father be tenant for life, the remainder to his ſon and 
heir in fee, and the father by covin and conſent, of purpoſe 


to bar the heir by a collateral warranty, maketh a leaſe for 


years, to the end that the leſſee ſnould make a feoffment in fee, 


that the father may releaſe to the feoffee with warranty, and all 


this is done accordingly, and the father dieth, and the warrant 
doth deſcend to the ſon; in this caſe, the warranty ſhall be ſaid 


to begin by diſſeiſin. But if the father in this caſe make a 
feoffment in fee with warranty and die; this is a good warranty 
to bind the ſon, albeit it is done of purpoſe to bar him, 80 
if one brother make a giſt in tail to another, and the uncle doth 


diſſeiſe the donee, and infeoffeth another with warranty, the 
uncle dieth, and the warranty deſcendeth on' the donor, and 
then the donee dieth without iſſue; this warranty doth begin 
by diſſeiſin. So if the father and fon and a third perſon be 


jointenants in fee, and the father maketh a feoffment in fee of 
the whole, with warranty, and dieth, and then the fon dieth; in 
this caſe, as to the part of the third perſon and to the part of fon, 
the warranty ſhall be faid to begin by diſſeiſin. But releaſes at 
this day by a tenant for life, to a diſſeiſor, or any other, without 


covin, albeit it be to the intent to bar him in reverſion, ſhall bar 


him; for intent, without covin and diſſeiſin, ſhall not avoid a 


warranty: and examples of warranties that do begin by diſſeiſin, 
have theſe qualities: 1. That for the molt part the diſſeiſin is done 
immediately to the heir that is bound by the warranty (1). 
2. The warranty and diſſeiſin are mul and ſeinel. And yet if 
a man diſſeiſe another with intent to make a feoffment with 
warranty, albeit the feoffment be made twenty years aiter the 
diſſeiſin, yet it ſhall be ſaid to be a warranty that doth begin 
by diſſeiſin. But in all theſe cafes of warranties that do begin 


by diſſeiſin, this is the rule, that “ they are altogether void * P. 196. 


(1) And yet if the father be tenant for life, the remainder to the ſon in fee; the father, by covin and 
conſent, makes a leaſe for years, to the end that the leſſee ſhall make a feoffment in fee, to whom the father 
ſhall releaſe with warranty ; and all is executed accordingly ; the father dies; this warranty ſhall not bind, 

| albeit the diſſeiſin was not done immediately to the fon; for the feoffment of the leſſee is a diſſeiſin to the 


father, who is particeps Criminis. Co. Lit. 366. b,—See accordingly and further in Vin. Abr. Voucher (B. 4.) 
pl. 7. in margin where caſes are collected to ſupport this point of doctrine, 


and 
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and without force as to all others but to the parties them- 
ſelves that do make them; and therefore they do not bar or 
bind any others at all of their right that have any. And the 
ſame law is of a warranty that doth begin by abatement or 
intruſion; that is, when an abatement or intruſion is made of 
purpoſe to make a feoffment in fee with warranty. And ſo 
alſo it is where the tenant dieth without heir, and an anceſtor 
of the Lord doth enter before the entry of the Lord, and 
make a feoffment in fee with warranty; in this caſe this ſhall 
not bind the Lord, becauſe it doth begin by wrong (1). 
11. How a warranty All warranties in general are favourably taken in law, be- 
ſhall be taken. . cauſe they are part of men's aſſurances. Every warranty in law 
is taken for, and hath the effect of, a lineal warranty. 
The warranty that is made by Dedi & Conceſſi, or Dedi only co. 4. 81. 
in a feoffment, is, and ſhall be taken for, a general warranty * 7 
_ againſt all 8 to the feoffee and his heirs, during the life 
of the feoffor only, albeit there be no ſervice reſerved by the 
deed nor heir named: but it ſhall not extend to the aſſignee 
of the feoffee. And if there be any ſervice reſerved on the 
deed, then it ſhall extend againſt the heir alſo. | 
The warranty in law that is made upon a gift in tail, or Co. 4-8: 
leaſe for life, rendring rent, is a ſpecial warranty againſt the j* 
donor and leſſor, and his heirs and aſſigns; ſo that the donee 
or leſſee may vouch the grantor after the grant of the rever- 
fion, or the grantee of the reverſion after the atturnment of the 
tenant, at his election. E ; ORE: | 
The warranty in law that is made upon an exchange, is cs. 4. :2r. 
ſpecial in divers reſpects; for it extendeth reciprocally to, and Ml.. 
againſt, the heirs of both parties; and it doth extend only to the 
ſame land that is given in exchange, and none other; and no 
uſe can be made of it but by voucher, for no warrantia.charte 
doth lie upon it. So alſo the warranty, that is made in dower, 
is taken to extend only to the other two parts of the land, 
Ihe warranty in law, that is made upon the tenure of ho- Co. deer 
mage anceſtrel, extendeth reciprocally to the heirs, and againſt Lit. 384. 
the heirs, of both parties. To | 
If a feoffment be made of land to three jointly, and the Co. 5. 59. 
feoffors do warrant the land to the feoffees, and every of them; 
this warranty ſhall be joint and not ſeveral. But if the eſtate 
be ſeveral, as if one grant white acre to A. and black acre to 
B. and grant to warrant the land to them, and either of them; 
in this caſe the warranty ſhall be ſeveral,  _ G 
If a man of full age, and an infant join in a feoffment with es, for 
warranty; this ſhall be taken for a good warranty as to the “. 
whole for him that is of full age and void for the infant, and 
not void in part and good in part. a | 
N If a man make a feoffment in fee, and bind his heirs but co. nager 
* P. 197. not himſelf * to warranty; in this caſe and by this, his heirs 3s. 
ſhall not be bound, and it ſeems alſo that it will not bind the 
warrantor himſelf. But if a man bind himſelf to warrant, and os ,., 
not his heirs, by the feoffment ; in this caſe the feoffor himſelf U 47. 
is bound to the warranty, but not his heirs; for it is a maxim 42 Kew. 


108. Co. 6. 


of law, that the heir ſhall never be bound to any expreſs 6). 
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(1) See more amply what ſhall be deemed warranty which commences by diſſeiſin, abatement, or intruſion, 
and their operation, in Bac. Ar. Warranty (K.) Com. Dig. Garranty (I. c.). 


warranty, 


Chap. 8. 07 „ WARRANTY. | | 193 


warranty, but where the anceſtor was bound by the ſame war- 
ranty. If one make a feoffment to B. and his heirs, and there- 
by doth grant to warrant the land, and doth not fay to B. and 
his heirs; yet this warranty ſhall be taken to extend to them. 
But if the feoffor doth grant to warrant the land to B, and ot 
not ſay to his heirs, this ſhall not extend to his heirs. An 
if in this caſe the warranty be to B. and his affigns, it ſhall 
not extend to his heirs, neither ſhall the aſſignees take advan- 
tage of it after the death of B. And if the warranty be to B. 
and his heirs, and not to his aſſigns alſo; this ſhall not extend 
to his aſſigns. If one make a feoffment to A. habendum to him 
and his heirs, and bind himſelf and his heirs to warrant the 
land in forma prædictd; in this caſe the warranty ſhall extend 
s to the feoffee and his heirs (1). 
co. 3, 7. If one grant to warrant land to under and his heirs, and 
' doth not ſay againſt what perſons, this ſhall be taken for a ge- 
neral warranty againſt all men. | 
If one make an eſtate and grant to warrant the land, but 
doth not ſay how long, this ſhall be taken for as long as the 
_ eſtate to which the warranty is knit doth laſt. 
If a warranty be made againſt any ſpecial perſons, it hall 
extend to them and no further; and it ſhall extend in all caſes 
for and to all titles and entries upon title; and it ſhall not in 
any ſuch caſes extend to tortious and unlawful entries. 
co. fupr If a man be ſeiſed of a rent-feck, iſſuing out of the manor 
Lit. 366. of Dale, and he take a wife, and the husband doth releaſe to 
the terre-tenant, and warranteth fenementa prœdicta and dieth ; 
this warranty ſhall extend to the rent, as well as to the land ; 
and therefore if the wife ſue for her thirds of the rent, the 
©. der terre-tenant may vouch the heir. And regularly the warranty 
13.3% doth extend to all things iſſuing out of the land, vs. to war- 
rant it in the ſame manner and plight as it was in the hands of 
the feoffor, and he ſhall vouch as of lands diſcharged. And 
therefore if grantee of a rent, grant it to the tenant of the land 
on condition, and the tenant doth make a feoffment of the 
land with warranty; in this caſe the warranty ſhall not extend 
to the rent, albeit the feoffment be made of the land diſcharg- 
ed of the rent. And if a woman have a rent-charge in fee, and 
ſhe doth intermarry with the tenant of the land, and a ſtranger 
doth releaſe to the tenant of the land with warranty; this 
warranty ſhall not extend to bar any action to be brought 
after the death of the wife for the rent. But if in this caſe 2 
the * tenant make a feoffment in fee with warranty and dieth, * P. 198. 


Dier 328. 


* — 


(1) In the caſe of Milliamſon v. Codringten in 1 Veſ. 511. Sir V. C. made a voluntary ſettlement of a 
plantation in America, with a clauſe, whereby he obliged himſelf, his heirs, executirs, and adminiſtrators, to war- 
rant and for ever defend the plantation, Negroes, cattle, ſtock, c — The word warrant, when properly applied, has 
to be ſure a particular ſenſe; but has in general a further ſenſe : therefore it is not neceſſary to underſtand 
warranty in a deed or covenant barely as a warranty of the title to the realty: But it ſhall be taken jecundu;z 
Jubjeftam materiam. Here are chattles to be warranted in this deed ; {ome of which are certainly perſonal things 
as Cattle, horſes, &c. though negrocs in ſome inſtances are conſidered as annexed to the plantation, IT hen 
there are words binding his executors, and adminiſtrators ; which muſt be rejected, if to be conſtrued as a mere 
real warranty of the land. This clauſe therefore is inconfient with that narrow conſtruction : nor is it penned 
as a real warranty; which is, I do for my ſelf and my heirs warrant ſuch land ;*” here the words are, I do 
oblige,” Sc. which amounts to the ſame as, „I covenant,” Oe. for many other 5 in a deed will amount 
to a covenant beſides the word covenant; as „] oblige, agree.“ This then is barely a covenant for himſelf, 
his heirs, executors, and adminiſtrators, to warrant ; which word muſt be conſtrued in a larger ſenſe (HAT 
warranty in a ftrict legal ſenſe, as large as defend. That conſtruction a court of law or equity muſt put on it, 


per Ld; Hlardwicke, 1 Ve ef, 516. 
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= Of a WARRANTY. Chap. 9. 


the feoffee i in a cui in vita brought by the wife ſhall vouch as 

of lands diſcharged at the time of the warranty made. So if 
tenant in tail of a rent-charge purchaſe the land and make a 
feoffment with warranty, and the iſſue bring a formedon of the 
rent, the tenant ſhall not vouch, &ec. (1) 

12. Who may take All thoſe that are parties to the warranty, i. e. ſuch as are Co, ape 
PORN ee named in the deed regularly, ſhall take advantage of the war- "3 
ranty; and how and cas 

- againſt whom itmay ranty: as if one doth warrant land to another, his heirs, and 
1 aſſigns; in this caſe bath the heirs and the aſſigns may take ad- 

4 85 vantage of it, and they both may vouch or rebut, or have a 

.  warrantia chartæ, ſo as they come in in privity of eſtate ; for 
otherwiſe the heirs or aſſigns cannot vouch, or have a warrantia 
chartæ; and yet they may rebut, notwithſtanding, i in divers caſes. 
But thoſe that are not named, for the mott part, ſhall not take 
advantage of the warranty : and therefore if land be warranted 
to I. S. and not to him and his heirs, or to him and his afligns, 
or to him, his heirs and afligns ; in theſe caſes neither the 3 
nor the aſſignee may vouch or have a warrantia charte ; and 
yet in ſome caſes where it 1s 1 the aſſignee or tenant of the 
land may rebut. 

The warranty annexed to an \ exchange, a partition, by Dedi, Ga furer 
and by homage anceſtrel, doth always go in privity ; and there- pe 
fore an aſſignee in theſe caſes can take no advantage of it. And 
yet in the caſes of exchange and Dedi, an aſſignee may rebut. 

But the aſſignee of a leſſee for life may take advantage of the 
warranty in law annexed to his eſtate. 

If one grant to warrant land to another, his heirs and afligns; i in co. 5. 17. 
this *caſe the heirs, or aſſigns, heir of the aſſignee, or aſſignee 301. 35 385 
of the heirs of the feoffee, or aſſignees of aſſignees in infinitum, 
ſhall take advantage of the warranty. And therefore if one 
infeoff I. S. to have and to hold to him, his heirs and aſſigns, 
and warrant the land to him, his heirs and aſſigns, and A. 
doth infeoff B. and his heirs, and B. dieth; in this caſe the 
heir of B. ſhall vouch as aſſignee to A. And if one infeoff ”. 
and B. Habendum to them and their heirs, and warrant the 
land to them, their heirs and aſſigns, and A. die, and B. doth 
ſurvive and die, and. his heir infeoff C. in this caſe C. ſhall 
take advantage of this warranty as aſſignee. If one infeoff A. 
with warranty to him, his heirs and aſſigns, and A. doth in- 
feoff B. and B. doth reinfeoff A. In this caſe neither 4. nor 
his afligns ſhall ever take any advantage of this warranty. And 
yet if B. infeoff the heir of A. he may take advantage of the 
warranty. 

If one make a feoffment by dred with warranty to the feof- 
fee, his heirs and affigns, and the feoffee doth make a feoff- 

4 ment over to another by word without deed; in this caſe the 
P. 199. ſecond feoffee ſhall * have all the advantage of this warranty, 
for an aſſignee by word ſhall have the ſame advantage that an 

aſſignee by deed ſhall have. 

If a feoffment be made with warranty to a man and his heirs 
and aſſigns, and he make a gift in tail, the remainder in fee, 
and the donee make a feoffment in fee ; this feoffee ſhall not 


— 


ws, Ki... 


(1) See further as to the operation of warranties, what rights and titles are barred by them, and how they 
ſhall be 99 and taken, in Vin. Abr. Voucher (B. 7.) Bac. Abr. Warranty (P.) Com. Dig. Garranty 


(F.) 
"2 | vouck 


Chap. 8. Of A WARRANTY. 


vouch as aflignee, but he muſt vouch his donor upon the war- 
ranty in law ; and yet he may rebut. 


If lands be given to two brethren in fee ſimple, with war- 


ranty to the eldeſt and his heirs, and the eldeſt dies without 
iſſue; in this caſe, albeit the other brother be his heir, yet he 
ſhall have no advantage at all by the warranty, becauſe he 
comes in above the warranty. But generally all that claim 
under the warranty ſhall take advantage thereof by way of re- 
butter, albeit they can take no other advantage by it. 1 

If one make a feoffment to two their heirs and aſſigns, and 
one of them doth make a feoffment in fee, this feoffee in this 
aaaſe ſhall not take advantage as aſſignee. 5 

Co, ſuper An aſſignee of part of the land ſhall take advantage of a war- 
s. ranty, as if a man make a feoffment of two acres with war- 
ranty to him, his heirs and aſſigns, and the feoffee doth make 


+ 
Wo. 


a feoffment of one acre of it to another; in this caſe the ſecond 


feoffee ſhall take advantage of the warranty as aſſignee. And 


therefore herein there is a difference between the whole eſtate 


in part, and part of the eſtate in the whole or in any part: for 
if a man have a warranty to him, his heirs and aſſigns, and he 
make a leaſe for life, or gift in tail; in theſe caſes the leſſee 
or donee ſhall not take advantage of the warranty as aſſigns : 
but they may vouch the leſſor, or donor, upon the warranty in 
* law. But if a leaſe for life be made, the remainder in fee; ſuch 
a lefſee may vouch as aſſignee upon the firſt warranty. If the 
father have a feoffment made to him and his heirs with war- 
ranty, and he make a feoffment to his ſon and heir with war- 
ranty ; in this caſe the ſon may take advantage of the firſt 
Co. ſuper Warranty after his father's death. If a man infeoff a woman 
Mt. 39% with warranty, and they intermarry and are impleaded, and 
upon the default of the huſband the wife is received ; in this 
caſe ſhe may vouch her huſband. FE? fic e converſo. If a wo- 
man infeoff a man with warranty, and they intermarry and are 
impleaded: the huſband in this caſe ſhall vouch himſelf and the 

wife. | Pn 
26 Hl. s. 3. He that comes into the land merely by act of law in the 


5.29 fl. Poſt, as the Lord by eſcheat, or the like, ſhall never take ad- 
* 6, Vantage of a warranty: and therefore if tenant in dower infeoff 


6 a villain with warranty, and the Lord of the villain enter; or 
a feoffment be to a baſtard with warranty, and he die without 
iſſue, and the Lord enter by eſcheat ; in theſe caſes the Lord 
ſhall never take advantage of theſe warranties. But otherwiſe 
it is where a * man comes to the land by limitation of uſe, or 
a common recovery, which is by the act of the party: for if 
| tenant in tail, being in of another eſtate, z. e. by diſſeiſin, or 
feoffment of a diſſeiſor, ſuffer a common recovery, and a colla- 
teral anceſtor of the tenant in tail doth releaſe with warranty to 
the recoveror, and after the recoveror doth make a feoffment 
to uſes which are executed by the ſtatute of 27 H. 8. and after 
the collateral anceſtor dieth, in this caſe the terre-tenants may 
take advantage of the warranty by way of rebutter, albeit the 
eſtate be transferred in the poſt. So if he to whom the war- 
ranty is made, ſuffer a common recovery, and after the anceſtor 
dieth; the recoveror may take advantage of this warranty by 
way of rebutter : for any man that hath the poſſeſſion of land, 


of it, or how he is aſſignee, may rebut the demandant, and fo 
| bar 


* P. 200. 


albeit he have no deed to ſhew how he came by the poſſeſſion 
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bar him, and defend his own poſſeſſion: and therefore the te- 
nant by the curteſy, donee in tail that is in of another eſtate, 

an aflignee by force of a warranty made to a man and his heirs, 

or feoffee of a donee 1 in tail, may rebut and bar the demandant 

by the warranty. 

If one infeoff another of an acre of ground with warranty, Gs. fer 
and hath iſſue two ſons, and dieth ſeiſed of another acre. of . 
land of the nature of borough Engliſh; in this caſe, albeit the 7. 
warranty deſcend upon the eldeſt ſon only, yet both the ſons 
may be vouched. And ſo alſo it is of heirs in gavelkind; the 
eldeſt ſhall be vouched as heir to the warranty, and the reſt in 
reſpect of the inheritance (1). And in like ſort the heir at the 
common law, and the heir of the part of the mother ſhall be 
vouched, or the heir at the common law may be vouched 
alone, at the election of the tenant. And in like ſort the heir 
at the common law ſhall be vouched with the heir in borough 
Engliſh. And ſo alſo a baſtard ſhall be vouched with a mulier 
(2). And if a man die ſeiſed of certain lands in fee, having 
iſſue a ſon and a daughter by one venter, and a ſon by another, 
and the eldeſt ſon entreth and dieth, and the land doth de- 
ſcend to the ſiſter ; in this caſe the warranty doth deſcend on 
the ſon, and he may be vouched as heir, and the ſiſter alſo 
may be vouched as heir to the land. 

If two make a feoffment with warranty, and the one die, the co. 3. 14, 
ſurvivor ſhall not be charged alone with the warranty, but the 118. * 
heir of him that is dead ſhall be charged alſo. And if two be 22 
bound to warrant land, and both of them die; the heirs of 
both of them ought to be vouched, and ſhall be equally charg- 
ed. And it the heir be vouched in the ward of three ſeveral 
perſons, the one of them only ſhall not be charged, but they 
hall be charged equally. 

If a woman, an heir of the diſſeiſor, infeoff me with war- On. * 
ranty, and after ſhe is married to the diſſeiſee; in this caſe, I * 

* P. 201. may take advantage of * this warranty againſt the difſeiice, and 
rebut him upon it, if he ſue me for the land. So if the huſ- 
band and wife ſue me for the land of his wife, and I have a 
warranty of a collateral anceſtor of the huſband's deſcended to 
him ; in this caſe I may make uſe of this to bar the huſband 
and wife (3). 

. A warranty lineal or collateral may be defeated, determined, I 
| ranty ſhall be ſaid to or avoided in all, or in part. And this is ſometimes by matter 595 
nora ge rv in law, and ſometimes by matter in dced. | 3 
and how: or net. If the eſtate to which the warranty is annexed be gone, the 1,3. 62. 


warranty annexed eee is gone alſo. And therefore if an 1 ae 


0 ſuper 
39. 


* r — 


— 


(1) Concerning v warranties annexed to eavelkind lands, it is ſaid generally in ſeveral books, that every 
Warranty which deſcends, deſcends to him that is heir by the common law. Cz. Lit. 12. a. 376. a. Hob. 31. 
Cro. 7ac. 218. but for the better underſtanding this rule with the proper reſtrictions, Mi. Robinſon in his 
treatiſe on gavelkind p. 123, conſiders the authorities which treat more diſtinctly of this matter, under three 
heads; firſt, whether the younger ſons, heirs in gayelkind, may take advantage of a warranty annexed 
to their eſtate : 2. Whether they ſhall be barred or rebutied by the warranty of their ancettor : 3, Whether 
they may be vouched by reaſon of ſuch warranty, 

(2) The baſtard may be vouched alone without the mulier, becauſe the baſtard is heir in appearance and 
ſhall not )diſable himſelf, Co. Lit. 376. b. Where a man has baſtard eigne & mulier puiſne and the baſtard 
enters, a man ſhall vouch the Mulier as heir at the common law, and ſhew how the baſtard has entered into 
certain land of the father who made the warranty, and vouch him by the poſſeſſion. Br. Abr. Voucher, pl. 
119. cites 22 E. 4. 10. See further Vin. Abr. Voucher (U.) 

(3) See accordingly and further who may take advantage of a warranty, againſt a aq in what 


manner, in Bac, Abr, Warranty (N.) Com. Dig. Garranty (C.) (K.) Vin. Abr. Voucher (I.) 


eſtate 


Co. ſuper 
Lit. 392. 


8: 07 a WARRANTY. 


eſtate tail, to which à warranty is ainexed, be ſpent, the War⸗ 


ranty 1s determined. And if a man make a gift in tail with 


warranty, and after the donee doth make a feoffment, and die 
without iſſue, the warranty is gone. So if tenant in tail diſ- 
continue the tail, and the diſcontinuee be diſſeiſed, or make a 


feoffment on condition, and a collateral anceſtor of the iſſue 


releaſe to the diſſeiſor or feoffee, on condition, with warranty, 
and after the diſcontinuee doth enter upon the diſſeiſor, or on 
the feoffee for the condition broken; in theſe caſes, the war- 


ranty made by the collateral anceſtor is gone. 80 if a ſeig- 


niory be granted with warranty, and the tenancy eſcheat, ſo 


that the ſeigniory is extin& ; hereby alſo the warranty is de- 


feated. So if a collateral eiceltcr heretofore had releaſed with 


Co. ſaver 


Lit. 384. 


Bro. Gar- 
rant y, 27. 


Lit. Sect. 


743. 


Co. ſuper 


Lit. 390. 
g Lit. dect. 


744. 


Co. he 


Lit, 391. 


Co, 6. 72. 


Adjudged 
HII. 22 Jac, 
B. R. Eu- 
ſtace & 
Shole's caſe, 


„4% 


warranty, and then had entred into religion, this warranty 


had bound; but if after, he had been dearaigned, the warranty 
had been defeated; EN 

If the father make a feoffment to his ſon 4101 heir apparent, 
with warranty, and die, fo that the warranty doth deſcend 
upon the ſon ; hereby the warranty is gone. And yet if a feoff- 
ment be mache to a man and his heirs: and he dieth leaving 


iſſue daughters: in this caſe the warranty ſhall be divided, and 


is not determined. 


If tenant in tail doth make a feoffment to his uncle, and 
a t the uncle doth make a feoffment in fee with warranty, 
Sc. to another, and after the feoffee of the uncle doth rein- 
feoff again the uncle, and after the uncle doth infeoff a ſtranger 
in fee without warranty, and dieth without iſſue, and the te- 
nant in tail dieth; hereby the warranty made to the firſt 


feoffee is defeated. So if the uncle make the warranty to the 
feoffee, his heirs and aſſigns, and take back an eſtate in fee, 


and after doth infeoff another. But if one make a feoffment 


with warranty to the feoffee, his heirs and aſſigns, and the 


feoffee doth reinfeoff the feoffor and his wife, or the feoffor and 
a ſtranger; in theſe caſes the warranty is not defeated, but 


doth continue ſtill. So if two do make a feoffment with war- 


ranty to one, his heirs and aſſigns, and the feoffee doth rein- 


feoff one of the feoffors ; in this caſe the warranty 1s not gone. 


And if in the firſt caſe the feoffee make an eſtate to his uncle 


in tail, or for * life, ſa aving the reverſion ; or a leaſe for life, 
the Wabeinder over, &c. in this caſe, the warranty 18 only 
ſuſpended. N 

If one make a dent or releaſe with warranty, and after 
is attainted of treaſon or felony; hereby the warranty is gone; 


and albeit he do afterwards obtain his pardon, yet the War- 


ranty is not revived. 
If a feoffment with warranty be made to two, or more, and 


197 


they being jointenants do after by deed make partition; by 


this the warranty is determined (1). So if two jointenants be, 
and one of them diſſeiſe the other, and he that is diſſeiſed doth 
recover in an aſſiſe and hath judgement to hold in' ſevcralty; 
hereby the warranty is determined. So if A. and B. be join- 
tenants of white acre for life, and A. by fine doth grant to B. 
totum & quicguid habet in tenementis; hereby the warranty is 
gone. But if a partition be made by judgement upon a writ by 


(1) S. P. in Heb. Rep. 25, Roll v. Oſborn, = 8. C. cited per cur. in the cafes of Hawkins v, OY in 
Lad. Raym, 360. and 1 Salk, 65. 
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Releaſe. 


| Defeaſance 


* P. 203. 


8 


the warranty is annexed, releaſe, to him that is bound to war- ooo. 
rant, all warranties, or all covenants real, or all demands; *;** 
by either of theſe releaſes the warranty is gone. So alſo if by 


Of WAR R AN T . Chap. 8. 


force of the ſtatute of 13 H. 8. this doth not defeat the war- 
ranty fallen to them; but it ſhall be divided between them, and 
they ſhall all of them take advantage of it. 

If one infeoff three with warranty to them and their heirs, Co. ſoper 
and one of them - releaſe to one o the other two; hereby . 
the warranty is gone for that part. But if one of them releaſe 


to the other two; in this caſe the warranty is not gone, but 
: doth continue, and they may. vouch upon it. 


If one infeoff two men and their heirs with warranty, and one co. faper 
. 
of them doth make a feoffment in fee; hereby the warranty is not 23 N 


determined, but the other may take rene of it notwith- 


ſtanding. 


If the party that hath the warranty, or the eſtate to which N 


748. 


a defeaſance, made between the parties, it be agreed the war- 
ranty ſhall be void; by this defeaſance the warranty may be 
avoided alſo. Or if it be fo agreed that the warrantee or 
his heirs, Cc. ſhall not vouch, or have a warrantia charta; 
by this the warranty is avoided in part. 

If tenant in tail doth infeoff his uncle, who doth infeoff co ſaper 


another in fee with warranty; if in this caſe the feoffee releaſe 


the warranty to his uncle, hereby the warranty is extinct. 
But if a gift in tail be made with warranty, in this caſe, a re- 
leaſe made by the tenant in tail of this WARS will not ex- 
tinguiſh it. 

If the parties, 3 whom the warranty is, intermarry; Tag Co. ſuver 
by the warranty is ſuſpended during the coverture in ſome caſes. . 

If tenant in tail doth make a feoffment in fee with warranty, ce. fuger 
and diſſeiſeth the diſcontinuee, and dieth ſeiſed, this doth ſuſ- 330. 
pend the warranty. 
If two make a feoffment in fee, . warrant the land to the Co. ſuper 
* feoffee and his heirs, and the feoffee doth releaſe the warran- 393. 
ty to one of the feoffors ; this doth not determine the warranty 
of the other as to the moiety. So if one doth infeoff two with 
warranty, and the one of them doth releaſe the warranty; this 
doth not extinguiſh the warranty for the other moiety, but it 
doth continue fill. 

A warranty alſo may loſe its force by taking benefit or mak- 
ing uſe thereof; for after a man hath once taken advantage 
thereof, in ſome caſes he can make make no further uſe of it: 
of which read Co. ſuper Lit. 393 (1 1). | 

And now having done with deeds in general, and ſome of the 


parts thereof in ſpecial, we are in order to come to ſome ſpecial 


kinds of deeds ; PAGE we will firſt begin with a deed of 


Feoffment. 


— 


(1) See further in what caſes a warranty ſhall be ſuſpended, determined, defeated, or avoided, in Bac. Abr. 
Warranty (O.) Com, Dig, Garranty (I. 3) 2 Roll. Abr. 740. Vin. Ar. Voucher (C. 6.) 
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Chap. 9. Of 4 F EOPPME NT. 199 bl 

nN N 10; 9 

Of a Feoffment. 14 

33 Ffm, i. e. Donatio feodi, ſtrictly and properly is the 1. Feoffment. Nur. bl 

2 gift or grant of any honors, caſtles, manors, meſſuages, . A 

Li. Set, lands, houſes, or other corporeal immovable things of like 1 

5. nature, which be hereditable to another in fee ſimple, i. e. to C 

him and his heirs for ever, by the delivery of ſeiſin and poſ- 1 

ſeſſion of the thing given. And from hence comes the word Inſeoft. | 1 

nfeoff ; for by this word and the words give and grant, (as bl 

the moſt apt words for that purpoſe) is this kind of con- 9 

veyance moſt commonly made (1). Hence alſo it is, that he > _*n 

that makes this feoffment is called the feoffor; and he to whom 3 bl. 

it is made, the feoffee. Alſo it is ſometimes, but improperly, Feoffor. * 

called a feoffment when an eſtate of frechold only doth paſs. F***<: | _ 

Sym, eat, This kind of conveyance albeit it may be made in moſt cafes 2 Qt R 

CO” by word without any writing, yet is moſt commonly done by 9 

In. (. Writing; and this writing is then called a deed or charter of „ 1 

| feoffment: but hence is the diviſion of a feoffment by word, 9 

or a feoffment by writing. The ancient forms and examples i" 

of theſe deeds are very brief; and yet they had theſe parts by 

contained in them, 1. The premiſſes. 2. The Habendum, of 

3. The Tenendum. 4. The Reddendum. 5. The clauſe of Z 1 

warranty. 6. The in cujus rei teſtimonium. 7. The date. 8. . 1 

The clauſe of Hiis teſtibus. Hac fuit candida illius ætatis fides 1 

& /Jemplicitas, que pauculis lineis omnia fidet firmamenta poſue= f „ 

Co. ſuper "I (2). 33 | | ee Tee 5 1 Ii ji 

Lit. 49. 9. And this manner of conveyance, as it is the moſt ancient z. The nature and i» 

co. 1.112: kind of conveyance, ſo is it the beſt and moſt excellent of all operation of it. an 

.. others, and in ſome reſpects doth excel the conveyance by fine | 48 

29H. 6. 43. Or recovery: for it is of that nature and efficacy, by reaſon alſo | 474 

"wy _ of the livery of *“ ſeiſin evermore inſeparably incident to it, + 833 Tra 

rerk, Sec. that it cleareth all diſſeiſins, abatements, intruſions, and other 1 | 'M 

24 . 3.70. wrongful and defeaſible titles, and reduceth the eſtate clearly " 

Co. 6. 20. to the feoffee, when the entry of the feoffor is lawful, which 17a 

vo eve Neither fine, recovery, nor bargain and fale by deed indented 4A 
* and inrolled will do, when the feoffor is out of poſſeſſion 
(3). And it paſſeth the preſent eſtate of the feoffor, and not 


only ſo, but barreth and excludeth him of all preſent and future 
right, and poſſibility of right, to the thing which is ſo con- 
veyed: inſomuch that if one have divers eſtates, all of them paſs 
by his feoftment ; and if he have any intereſt, rent, common, 
or the like into or out of the land, it is extinguiſhed and gone 


— 


— „ — 2— 


— — 


(1) Feoffinent is derived of the word of art feodum, quia eſi donatio feodi, for the ancient writers of the law 
called a feoffment donatis, of the verb 4% or dedi, which is the apteſt word of feoffment, — Co, Lit. 9. a.—A 
teoffment originally ſignified the grant of a feud or fee: that was the original and proper notation of the word: 
nevertheleſs by cuſtom it came afterwards to ſignify a grant (with livery of ſeiſin) of a free inheritance, to a 


man and his heirs ; reſpect being had rather to the perpetuity of the eftate granted, than to the feodal tenure, 
Mad. Form. Angl. Diſſert. p. 4. 


(2) For various precedents of feoffments, fee Mad. Form. Angl. 174 to 216. 

(3) To make a feoffment good and valid, nothing is wanting but poſſeſſion, and where the feoffor has poſ- 
ſeſſion, tho' it be ever ſo bare and naked, yet a freehold or fee-fimple paſles by it by reaſon of the livery, Arg. 
in 1 Burr. 92. referring to Paph. 39. Lit. F. 595 '599. 611. 618. Co. Lit. 366. b. 377. a. 

1 


by 


200 


4. Who may make 
or take a fcoffment: 
and what ſhall be 
ſaid a good feoft- 


ment: or not: and 


wWhac things are re- 


quiiite :hereunto, 
1:. In reſpect of che 
perſons thereun:o 


and the quality of 


their eſtate. 


that have capacity to take by ſuch conveyances have no abi- 


Alien Is 


| Idiots. 


Feme covert. 
Infant. 
Attaint perſons, 


* P. 205. 


Outlawed perſons. 


Feme covert. 


Corporation. 


Of 4 FEE OFF MEN T. Chap. 9. 


by the feoffment. And farther, it barreth the feoffor of all col- 
lateral benefits touching the land, as condition, power of revo- 
cation, writs of error, attaint, and the like; inſomuch that if a 
man make an eſtate of his land upon condition, or with power 
to revoke it, and after he make a feoffment of the land; by this 
he ie barred for ever of taking advantage of the condition, or 
power of revocation. It deſtroyeth contingent uſes, gives 
away a future uſe incluſively, gives away a ſeigniory ineluſive- 


ly, and gives away a right of action: for both the feoffment, 


and livery of ſeifin incident thereunto, are much favoured in 


law, and ſhall be conitrued moſt ſtrongly againſt the feoffor 


and in advantage of the feoffee. And beſides all this, becauſe 


it is ſo ſolemnly and publickly made, it is of all other con- 


veyances moſt obſerved, and therefore belt remembred and 


proved (1). 


If the feoffment be made by deed then muſt the deed be ſo 


made, written, read, ſealed, and delivered, as all other deeds that 
are well made muſt be. For which fee deed ſupra, cap. 4. numb. 5. 


And in every good feoffment that is made there muſt be a b 


feoffor, 1. e. a perſon able to grant the thing paſſed by the 
feoffment; a feoffee, 7. e. a perſon capable of it and able to 
take it, and a thing grantable, and it muſt be granted in that 
manner as law requireth. And for this therefore obſerve, that? 
whoſoever is diſabled by the common law to take, is diſabled 


Bro Feoff. 
ment . 7. 
8. 9. 17. 
39 H 6. 43. 
21 H. 7. 7. 


alſo to make, a feoffment, gift, grant, or leaſe; and many alſo 


lity to grant them; as men attainted of treaſon, felony, or 


in a premunire, aliens born, the King's villains, ideots, mad - 
men, a man deaf, blind, and dumb, from his nativity, a feme 
covert, an infant, and a man by dureſs; for the feoffments, 


gifts, Sc. of ſuch perſons may be avoided (2). But ſuch per- 


ſons as have committed treaſon or felony, if attainder do not 
follow, ſuch as are attaint of hereſy, a leper removed by the 


King's writ from the ſociety of men, baſtards, ſuch as are deaf, 
dumb, or blind, that have underſtanding and ſound memory, 
albeit they cannot expreſs their intentions otherwiſe than by 
ſigns, thoſe that are drunken, the villains of a common perſon, 
before entry, Sc. alſo * excommunicate perſons, and out- 
lawed perſons, albeit the King take the profits of their lands ; 
all theſe may make feoftments, gifts, Sc. and all theſe ave 
capacity to take by ſuch conveyances. 

A woman that hath a huſband, alone and by herſelf with- 


out her huſband, cannot make a feoffment of her own land, 


and if ſhe do ſo, it is void, albeit her huſband agree to it. 
Neither the head alone, nor any one, or more, of the mem- 
bers of a corporation aggregate of many, alone, may make a 
feoffment of any of the land belonging to their corporation. 
But all of them together may make a feoffment : and if any of 
them be ſeiſed of land in his own right, and in his natural 


capacity, he may make a feoffment of this land as another 


man may do; yea he may make a feoffment of this land to the 
ſame corporation whereof he is a head or member, and fo 
give and take alſo in a divers capacity. 


Perk, Sect, 
185, 186. 


Fitz. faits & 


feoffments 


29. 
Perk Sea, 
205, 2243 
225. 


— 


(1) See accordingly 2 Bl. Com. 310. and further as to the origin nature and operation of a feoffment Spel. 


Glefſ. 510. IVrights Ten. 22. 48.—2 Injt. 110. 119.—Dautrymple on Feuds 202.— The conveyance by feoffment 
is now very little in ule : ſee the note at the end of this chapter. 


(2) See before 1 


in page 54. and the references in note 2 thereunto 


Eccleſiaſtical 


* — 


Chap. 9. Of a F E O F F M E N . 7 | ; 201 
2 Eccleſiaſtical perſons cannot make feoffments, gifts, Cc. of Eccleſiaſtical per- 


their eccleſiaſtical lands for longer time than three lives, or s. 
twenty one years; for all feoffments, gifts, grants, and leaſes 
by Biſhops albeit they be confirmed by Dean and Chapter, or 
by any of the colledges or halls in either of the univerſities or 
elſewhere, or by Deans and Chapters, maſters or gardians of any 
hoſpitals, Parſons, Vicars, or any other having ſpiritual or ec- 
clefiaſtical living, are avoidable (1). e 
Perk, Sect. A man cannot make a feoffment to his own wife after the Huſpand and wite; 
Tore marriage is conſummate. But after a contract made, and car- 
nal knowledge had, he may make a feoffment to her, and ſuch 
a feoffment will be good (2). 


Perk, Set. One jointenant cannot make a feoffment of his part of the Jointenants. 


Fae, fats & land to his companion, for a man cannot. give a poſſeſſion to Fenants in com- 


; „him that hath it before. And hence it is alſo that the leſſor . 155 


cannot make a feoffment to his leſſee for life, years, or at will. 
And yet perhaps a feoffment in this caſe if it be in writing 
may work as a confirmation. But one tenant in common, or 
one coparcener may make a feoffment of his part of the land 
to his companion (3). 255 
Bro. feoff. If a man make a feoffment of another's land, it is a diſſeiſin, Diſſeiſor and dif- 
Perk. Sect, but a good feoffment againſt all men but the diſſeiſee himſelf, ie. 
. And if four join in a feoffment of land, and three of them 
have nothing in the land, and the fourth hath all the eſtate; 
this is a good feoffment. % v9. 24 
Perk. Set, A diſſeiſor cannot make a feoffment of the land to the diſſei- 
Cal uber ſee, but it will be void, for the diſſeiſee will be remitted. But 
tie 45, 49 a diſſeiſee may make a deed of feoffment and a letter of attor- 
ney to enter and give livery ; and if the attorney do fo, this 
will be a. good feofftment. „%% Dui yr 5 
Fitz. fait e No feoffment, or livery of ſeiſin can be made to the King, Prerogative. 


feoffments 


21 for he doth always give and take by matter of record (a9. 
Co. fuper A feoffment may be made at this day of any thing which 2. I reſpect of the 
it. 49. 


218. 5.9. doth * lie in livery, by whatſoever tenure it be held, notwith- e whereof it is 
New g. ſtanding the ſtatute of Magna charta cap. 32. But in ſome 4 P. ak 
Grants. caſes where a man doth alien his land held of the King, he i 

muſt have the King's licence before hand to do it, or elſe he 

muſt pay a fine to the King afterwards for not having a licence. 

But of ſuch things whereof no livery of ſeiſin can be made, no 
feoffment can be made. 1 „ 
Co, foper One may make a feoffment of a moiety, third, fourth, or 
19 fifth part of his manor or other land, and that by the name of 

a moiety, third, or fourth part (5). 


* 


— 
** 


(1) If they exceed three lives or twenty-one years, under the ſtatute of 13 Eliz. c. 10. See further poſt, in 
the chapter on Leaſes. | 

(2) Though a huſband cannot convey to his wife immediately, yet he may give to a truſtee for her bene- 
fit, and the gift will be good. Therefore he may convey land to her by way of uſe, as by enfeoffing or co- 
venanting with another to ſtand ſeiſed, or ſurrendring a copyhold eſtate to her uſe. And according to ſome 
books, by cuſtom of a particular place, as of York, the wife may take by immediate conveyance from her 
huſband. See note 1 to Co. Lit. 3. a. 13th. edition, and Co. Lit. 112. a. 2 

(3) The proper conveyance by one joint tenant to another, and what will moſt effectually ſever the joint- 
tenancy, is a releaſe; for one joint-tenant cannot infæeoßf his companion, becauſe they are both already 
ſeiſed per mie & per tout; and this manner of conveyance paſſing by livery, cannot operate ſo as to give him 
what he already has; but tenants in common have ſeveral diſtinct freeholds and may infeeff each other, but 
—_— releaſe to each other, for a releaſe ſuppoſeth the party to have the thing in demand, Co. Lit. 193. 
200. b. | | 

(4) See more amply who may make a feoffment, and to whom, in 4 Co. 125. 8 Co. 42. b. Bac. Abr. 
Feoffment (D.) 1 Mood 499. Vin. Abr. Feoffment (E). 


(5) Feoffment by tenant in common is good of his moiety tho? undivided, Br. Abr. Feoffment pl. 75. 
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202 "Of i av. E E OF FME N T. Chap. 9. 


A feoffment may be made of an upper chamber over ano- 
ther man's houſe beneath. TO rag Fry 

If there be a meadow of one hundred acres, which time 

out of mind hath been divided amongſt divers perſons, and 
each perſon hath a certain number of acres, but in no certain 
place, the cuſtom being to allot each perſon his number one 
year in one place, and another in another a/ferns vicibus; in 
this caſe, either of theſe perſons may make a feoffment of his 
part, by the name of ſo many acres lying in ſuch a meadow, 
without any bounding or deſcribing of it. 3 | 
If parceners have made partition of their land, that the one 
ſhall have it from Eaſter to Lammas to her and her heirs, and 

the other ſhall have it from Lammas to Eaſter to her and her 

| heirs, or that the one ſhall have it one year, and the other the 
other year alternis vicibus : or if they have two manors de- 
ſcended, and they agree that the one ſhall have the one manor 

one year, and the other the other manor the ſame year, and the 
next year that he that had the one ſhall have the other alternis 
vicibus for ever; in theſe caſes the parceners may either of 

them make a feoftment of this land or manor (17.1 
3. In reſpect of the If there be any leaſe for life or years in being of that land or 


preſence or poſſel thing whereof the feoffment is made, and he that hath this 


ſion of other perſons 


on the land at the leaſe for life or years, or in his abſence his bailiff or ſervant : 


time of the feoff- keeping in the houſe or land whereof the feoffment is to be 
ment made. made, doth give leave and agree that livery of ſeiſin ſhall be 
. given upon the houſe or land by the leffor himſelf or by his 
attorney, and for this cauſe doth leave the poſſeſſion of the 

houſe or land, and thereupon livery of ſeiſin is made; this is 

a good feoffment and a good livery of ſeiſin and yet it doth 

not prejudice the eſtate of the leſſee, And if the leſſor make 

a feoffment of the land to a ſtranger by aſſent or licence of the 

leſſee the leflee then being on the land; this is a good feoff- 

ment. In like manner as it is, where the leflor doth enfeoff 

a ſtranger to which the termor doth agree ſaving his term. 

And if the leſſor make ſuch an entry upon the leſſee for life, 

or years, as to put him out of poſſeſſion of the houſe or land, 

and then he doth make a feoffment and livery of ſeiſin of it; 

bor if the leſſor in the abſence of the leſſee, his wife, ſervants 

* P. 207. and children enter upon the thing in leaſe and make * a feoff- 
1 ment and livery of ſeiſin thereof; in theſe caſes there is as 
good feoffment to paſs the reverſion, for in theſe caſes, when 

the leſſee for life or years doth re-enter, the law doth adjudge 
Atturnment. this to be an atturnment in law. But if a leſſor will enter 
upon his leſſee, and againſt his will (the leſſee being ſtill in 
poſſeſſion of the land) make a feoffment of the land, and give 

livery; this is void, and can never take effect as a feoffment. 

And therefore if there be a conveyance made of a houſe and 

land thereunto belonging in leaſe, and the feoffor comes into 

part of the land without the leave of the leſſee, and there 

make livery of ſeiſin of that part in the name of all the reſt 

of the land, (the leſſee himſelf, his wife, child, or ſervant 

being then upon any other part of the land, and eſpecially if 
they be in the houſe) this is no good feoffment for any part 
of the land, but void for the whole. And yet if the leſſee for 


Co. ſuper 
Lit. 48. 


Co. ſupet 
it . 4. 48. 


Co. ſuper 
Lit. 4. 48. 


Co. 2. 32. 
Dier 340. 18. 
Perk, Sect. 
i 

21 Hl. 9. 7. 
Perk, Set. 
220, 


46 E. 3. 23. 


Bro. Fe of- 
ments de 
terte 68. 
Ca. ſoper 
Lit. 48. 49. 
92. 


„ * * a at — 


(1) ay further of what things a feoffment may be made, Com, Dig. Feoffment (A. 2.) Vin. Ar. Feoft- 
ment (C). | W LE: | | 


— 


ea 3 


wi. 


Chap. 9. Of 4 F E O FFM E N IT. 8 


Veynore years make an under-leaſe of part of the land to another, and 
Jar. B. Kk. the feoffor doth make a feoffment of this part, and give livery 
of ſeiſin upon this part; in this caſe the poſſeſſion of the firſt 
leſſee in the reſidue will not hurt the feoffment, or livery for 
Co. . this part, but it is a good feoffment. Alſo if the leſſee give 
the leſſor leave to make livery, and depart and leave a ſervant of 
the leflee upon the land; in this caſe it ſeems his preſence 
upon the land whilft the livery i 1s made will not hurt. And fo 
if the leſſee leave the poſſeſſion and leave nothing upon the 
land but his cattle ; they will not 206 ay his poſſeſſion, nor pre- 
judice the livery of ſeifin (1). 
21H.7-7- If a leaſe be made of one acre to one, and another acre to 
another, and the leſſor make a feoffment of both theſe acres, and 
make livery in one of them in the name of both acres; this is penis 4 
no good feoffment for the other acre, for by this livery he —=— 
is not put out of poſſeſſion of that acre. So if one make a 


5 


a feoffment of two manors, the one in poſſeſſion and the other 1 
in leaſe, and give livery of ſeiſin of the manor in poſſeſſion in | 1 
the name of both the manors; this is no good feoffment for 5 
the other manor, neither will it paſs by this feoffment. 80 if Ss 1 


one make a leaſe for years of a houſe, and after make a ** 9 
ment in fee of the houſe and of a cloſe adjoining, and WW 
livery of ſeiſin of the houſe, the termor's wife and chil ren i 
being then in the houſe, in this caſe this is no good livery | 
neither to paſs the houſe nor the cloſe. 
Perk, Sect. If leſſee for life, or years, make a feoffment of the land, the Forfeiture, 
ber 3622 leſſor being then upon the land and not contradicting it; it 
ſeems this is a good feoffment, and that the preſence of the 
leſſor upon the land, eſpecially if he do not contradict it, will 
not hinder the virtue of the feoffment as againſt the feoffor and 
all others; but the leſſor may enter afterwards for the forfei- 
ture notwithſtanding if he pleaſe. 
„If the huſband alone make a feoffment of the land, he hath Hatband and wit, 
in the “* right of his wife, or that he hath jointly with his“ P. 208. 
wife, his wife being then upon the land and diſagreeing to it; 
in this caſe the feoffment is good againſt the feoffor, and all 
others, but the wife, who notwithſtanding her preſence and 
_ diſagreement, may after his death avoid it. 
r jointenant make a feoffment of the en land, his Jointenant. 
| companion being then upon the land ; by this there doth paſs 
no more but a moiety, and the feoffment is void as to the 
moiety of his N for the feoffment doth not give 
his moiety (2). 
Perle, Sel. If a man enter into my land by wrong, and make a feoff- 
4 ment of it to a ftranger, I being then upon the land ; this co 
feoffment is void, for in this caſe the law doth adjudge me to 9 
ben se be always in, and never out of the poſſeſſion. 7 19 
119. Bo. If the King have any poſſeſſion of the land by wardſhip or Prerogative. + 
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Feoff ment. 


be.: otherwiſe, the owner of the land can make no feoffment of it. 
2 8.7.7 And therefore if the King be entitled to land by wardſhip, or 
+7 primer ſeiſin, after office found after the death of an anceſtor 


RR ia one of his tenants; in this caſe it is ſaid the feoffment of 


— — 


8 


S 


—_—_————_H__ 


( i) Lord Cotes words are ** if the leſſee be abſent, and hath neither wife nor ſervants (though he hath 
cattle) upon the grounds“ the livery of ſeiſin ſhall be good. Co. Lit. 48. b. but if leflee conſents, tho? he 


be upon the ground, livery is good. Tr. 40th. Eliz. Shephard and Gray. See further in note 8. to 129925 edi- 
tion. Co. Lit. 48. b. 


2) Ante p. 201. note 2. 
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Of e FEOFFMENT. Chap. g, 


the heir is void and paſſeth nothing, for the King is till 
in poſſeſſion. And if it be before office found it will be all 
one, for the office ſhall relate to the death of the anceſtor. 
And yet in theſe caſes the feoffment is good againſt the heir 


himſelf, and all others beſides the King. If the heir, before 
office found, enter and make a feoffment, and then the King 


doth pardon the feoffee; in this caſe the feoffment is good. 


And yet ſuch a feoffment after office with a pardon is void. 


Outlawed perſons. 


4. In reſpect of the 
manner of making 
+ LE 


Reverſion. 


And the like law is if the entry be before office, and the par- 
don after the office; for this is void alſo. But if a man be 
outlawed for debt or treſpaſs, and thereupon the King hath 
the profits of the lands; in this caſe the owner may make a 
feoffment of this land notwithſtanding. 

Divers perſons cannot make a feoffment but it muſt be by deed, 
as corporations, and ſuch like: alſo divers things cannot be 
granted by a feoffment, but the feoffment muſt be by deed, for a 
feoffment cannot be made of a reverſion of land but it muſt be 


7 


by deed. But a leaſe may be made of land to one for life, the 


* P. 209. 


Livery of ſeiſin. 


Equity. 


remainder to another in fee, and this may be done without any 
writing by word only (1). Alſo a feoffment may be made of 
the moiety, third, or fourth part of a manor, or of a piece 
of land without deed. And yet if one be ſeiſed of a manor, 
whereunto an advowſon is appendant, and he make a feoff- 
ment of three acres parcel of the manor, together with the 


Fitz. Faits, 
& Feoff- 


ments 


32. 


See Crant 


Numb. 


4. 


Lit. Sect, 
60. ſuper 
Lit, 190, 


advowſon to two men, Habendum the one moiety with the 


advowſon to one of them, and the other moiety to the other; 
in this caſe the feoffment cannot be well made unleſs it be by 
deed. 92 4 


If a leaſe be made for five years, on condit 


otherwiſe but for five years; in this caſe if livery of ſeiſin be 
made to the leſſee before his entry this is a good feoffment. 
Et fic de fimilibus. 


* 


| 5 that if the Lit. Sect, 
leſſee pay to the leſſor within the two firſt years ten pounds, 
then that he ſhall * have the land to him and his heirs, or 


250. 


Every feoffment alſo whether it be made by deed or with- Lit. $8. 
out deed muſt be made with livery of ſeiſin, and this livery of UG. ue. 
ſeiſin muſt be made according to the rules of livery and ſeiſin 3 

herein after laid down, for this is of the eſſence of a feoff- Stud. 13. 
ment, and a feoffment is not accounted perfect until livery of 


ſeiſin be made, for until then, the feoffee hath only an eſtate 
at will in the land, and the feoffor may put him out when he 


will. And if either of the parties die before the livery of 


ſeiſin be made the feoffment is void, and no warrant of attor- 


ney to make livery can be executed after the death of the 


feoffor or feoffee, neither is there any remedy in this caſe to 
get the aſſurance to be made perfect but in a Court of Equi- 


— 


— 


(1) But by the ſtatute of 29 Car. 2. c. 3. & 3. It is enacted That no leaſes, eſtates or intereſts, either 
of freehold, or terms of years, or any uncertain intereſt, not being copyhold or cuſtomary intereſt,” of, in, 


to or out of any meſſuages, manors, lands, tenements, or hereditaments, ſhall be afiigned, granted or fur- 


rendered, unleſs it be by deed or note in writing ſigned by the party ſo aſſigning, granting or ſurrendering the 
«© ſame, or their agents thereunto lawfully authoriſed by writing, or by act and operation of law”,—and by 
the ſame ſtatute It is enacted “ That all leaſes eſtates, intereſts of freehold, or terms of years, or any 


cc 
cc 
cc 
cc 
cc 


© contrary notwithſtanding”, 


uncertain intereſt of, in, to or out of any meſſuages, manors, &c. made or created by livery and ſeiſin only. 
or by parol, and not put in writing, and ſigned by the parties ſo making or creating the ſame, or thelf 
agents thereunto lawfully authorized by writing, ſhall have the force and effect of leaſes or eſtates at will 
only, and ſhall not either in law or equity be deemed or taken to have any other or greater force ot 
effect; any conſideration for making any ſuch parol leaſes or eſtates, or any former law or uſage to the 
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of the law. 
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ty (1). But in caſe where there are many feoffees, there the death 
of one or ſome of them will not hinder the livery, but it ma 
be made to him or them that do ſurvive : we muſt ſee therefore 

in the next place what this livery of ſeifin is. 
New termes Livery of ſeiſin, or giving of poſſeſſion, is a ſolemnity or 5. Livery of ſeiſin. 
overt ceremony, required by law, and uſed for the paſſing of V4: 
lands or tenements corporeal, as an evidence or teſtimonial of 
the willing departing by him that makes the livery, from the 
N thing whereof livery is made, and the willing acceptance there- 
Weſt2.part of by the other party (2). And this is as ancient as a feoff- 


Symb. Sect! . 


457. ment; for no feoffment is made without livery of ſeiſin, albeit 


Lu. 49. livery of ſeiſin be ſometimes made upon other conveyances. 


And it was firſt invented as an open and notorious act to this 
end; and that by this means the country might take notice 
how lands do paſs from man to man, and who is owner there- 
of; that ſuch as have title thereunto may know againſt whom 
to bring their actions; and that others may know that have 
cauſe, of whom to take leaſes, and of whom to require ward- 
ſhips, Sc. And by this means, if the title come in queſtion, 
the jury can the better tell in whom the right is (3). And of 
co. ſuxer this livery of ſeiſin there are two kinds. 1. A livery in deed. 
* livery in law, called a livery within view. The livery in 6. Quetutlex. 
deed, is, when the feoffor, donor, Fc. by himſelf, or ano- 
ther, taketh the ring of the door of the houſe, or a turf, or 
| twig of the land, and delivereth the ſame upon the land unto 
the feoffee, donee, &c. in the name of ſeiſin of the houſe, or 
ſeiſin of the land. And this is done ſometimes by the parties 
themſelves if they be preſent, and ſometimes in their abſence 
by their attornies or procurators. The livery in law, is, where 
the feoffor ſaith to the feoffee, being in view of the land, I 
give you yonder houſe to you and your heirs, go enter into the 
ſame, and take poſſeſſion thereof accordingly, or the like (4). 


Bo. eftats Becauſe this manner of conveyance by feoffment is ſo ancient, 7. The nature and 


4. Plow. 28. 


% * therefore this ceremony (being inſeparably incident to a feoff Mention of it. 
9 a f 3 . 210 
ment) is much favoured in law: and therefore it is expounded i 
and taken ſtrongly againſt him that doth make it, and benefi- 
cially for him to whom it is made. And for this cauſe, it 
worketh not only to tranſmit the preſent eſtate, but alſo to bar 


n 


(1) In the caſe of Fackſon v. Fackſon heard in November 1730, a deea of lands in two different counties, 


by way of feoffment; livery and ſeiſin of the lands in one county only, indorſed.— The deed was made in 
1957. Ld. Chancellor King declared the plaintiff had a good foundation to apply to a court of equity, as he 
had not his evidences to try his title at law. that were he to try the matter (at law) he ſhould preſume, and ſo 
direct, that livery was executed according to the deed, after that length of time; but that however a court 
of equity would aid a defect of that kind. Fitz. Gibb. Rep. 146. S. C. in ſele& Caſes in Chancery 8 1.— See 
alſo Bokenham v. Bokenham, 1 Chan. Ca. 240. — and where ſuch a defective conveyance is aided, it ſhall be diſ- 
charged of meſne incumbrances by the party; as, if a mortgage wants livery, and thereupon the heir 
confeſſes judgments to another, the mortgagee ſhall be releaſed and diſcharged from the judgments. Burgh v. 
Burgh, Rep. in Chan. Temp. Finch 28.— The aſſiſtance and relief, afforded by a court of equity, in aid of a 
defective conveyance, is very extenſive; it will remedy not only miſtakes in form or upon the face of the deed, 
Lut will ſupply the material part or eſſence of a conveyance ; as livery to a feoffment, a ſurrender of a 
copyhold ; &c.—In what caſes, and in what manner, equity will ſupply defective conveyances, ſee in Com. 
Dig. Chancery (2 T.) Copyhold (P. 2.) Ez. Ca. Abr. Leeds (D.) Vin. Abr. Faits (T. a.) 

(2) Sein is a technical term, to denote the completion of that inveſtiture, by which the tenant was admitted 
into the tenure, and without which no freehold could be conſtituted or paſs, per Ld. Mansfield, 1 Burr. 107. 
For the original intent and manner of transferring lands by livery of ſeiſin, ſee Spel, G1. 510. Mad. Form 
Angl. Diſſert q. | | 5 


(3) The diſuſe of livery of ſeiſin, and the want of ſufficient notority thereby occaſioned, is very frequently 


regretted by Mr. J. Black/lone. Se 2 vol. Com. 337. See alſo Bac. Law Tracts. 154. 


(4) In what caſes livery may be made within the view, ſee Vin. Abr. Feoffment (M.) and further as to the 
different kinds of livery, in Bac. Abr. Feoff ment (A.) Com. Dig. Fcoffment (B.) 


3 G all 


©. 6s ing 17.1... ¾ . ot NY 
EI SO — — — 4 - 
2 2 


— — , — 
EL Ge 2720 
— 6 3 ů ——— 

— 


nw hae 3 
— — 
2 — — — . 
— 3 — 


- * F 5 n S * fan b ae te. - ID Li 6: . 
— — r r n owes ST > PPC e 
W254 3 * BET ab K 8 1 
— "DEA PORE. I 


2 - * Ln 
=" a LR: eee RS.” 8 Saf, 
8 oh — — 


1 * 


_—_—— L we net 7 
"IA D SF — - * 
FF rr 


———— 2 gn — oi 
3 — . Ld Sa 


IN 
* —— 8 — — 
= one,” Lo is — 
. 5 
- = — — 22 I 


OO 
e 


. Ä ne DA 


— 2 — ͤ AK een LE IS — — 
* =W 2 * 82 * — — 


— 


_ 
= LR = > = LR iT . — OR. 
o — 7 2 — = SY > 4 3 


* : 
- OO ———ç—＋—＋ —˖ꝓê«ê ĩ ͤ 8 


—— — he Mo 


Of a FEOFFMENT. Chap. 9. 
all preſenit and future rights and poſſibilities, If therefore one 
make a leaſe for life to 7 S. the remainder to the right heirs of 
I. D. (which J. D. is then living) and give livery of ſeiſin ac- 
cording to the deed ; in this caſe, albeit he in remainder be 
not capable of this remainder, yet by the livery it ſhall paſs 
out of the feoffor, and ſhall be in abeyance during the life of 
J. §. So if à feoffment be made to one & Heredibus, without 
the word [Suts, ] and livery of ſeifin be made of the deed; this 
livery perhaps may make the eſtate good (1). 
3. Where and in Livery of ſeiſin f is, needful, and muſt be had and made, i in all co. g 92. 
wer, caſes it is r6-" Cafes Where any eſtate of fee ſimple, fee tail, or for a man's co. bad. 
ee own or another man's life, is made or granted by writing, or Sg. 8, 
word, in the country of any lands or tenements corporeal (2). . ſuper 
And ſo alſo where one doth make a leaſe of land to another for 
years, the remainder to a "ſtranger in fee ſimple, fee tail, or for 
life; in theſe caſes, livery of ſeiſin muſt be had and made to 
the leſſee for years, or elſe nothing will og to him in remain- 
der; and yet the leaſe for years will be good. And fo alſo co. wer 
where a leaſe for years is made, upon 7 9 075 that if ſuch a 
thing happen the leſſee ſhall have the fee ſimple; in this caſe, 
the lefſee muſt have livery of ſeiſin before his entry, otherwiſe 
the eſtate will not increaſe. And fo alſo if the King make a 7 
feoffment of the land he hath in the right of the Duchy of 
Lancaſter that is not within the county Palatine; in this caſe, 
livery of ſeifin muſt be made as in the caſe of a ſubjoct. And 
in all theſe caſes where livery of ſeiſin is requiſite, 'and it is 
not made, there doth paſs no eſtate 6 the Conveyance but an 
eſtate at will at the moſt. | 
But livery of ſeiſin is not needful or requiſite to be had and ce. + 23 
made, in caſes Where any eſtate or fee ſimple, fee tail, or for 5 
life, is made, or granted, of any lands, by matter of record, Go. pang 
as, by the King's letters patents, fine, recovery, deed indented 
and inrolled, and the like: nor is it needful where any ſuch 
eſtate is created by way of covenant and raiſing of uſe, by way 
of exchange, indowment 4d oftium eccleſie, or ex aſſenſi fpatris; 
nor is it needful where any ſuch eſtate is paſſed or granted 
by way of ſurrender, deviſe, releaſe, or confirmation, or by 
way of increaſe or executory grant; as when the fee ſimple is 
granted to the leſſee for life or years in poſſeſſion: neither is 
it requiſite, or can be made, where any incorporeal heredita- 
ments, as reverſions, rents, commons, or the like, are granted 
in fee ſimple, fee ail, or for life: for in ſome of theſe caſes 
* P. 211. there is an attornment to be made that doth * ſupply a livery : 
neither is it requiſite in ſome caſes where an eſtate of frechold 
is made of a corporeal thing; as if a houſe or land belong to an 
office, and the office be granted by deed; in this caſe, the 
houſe or land doth paſs as incident thereunto. 80 if a houſe 
or chamber belong to a corody ; in this caſe, by the grant of 
the corody, the houſe or chamber paſſeth without any livery of 
ſeifin, Neither is it requiſite upon a leaſe for years; for if a 
man make a leaſe for one thouſand years, this leaſe is perfect 


2 — — —— 
* 


(1) As to , the operation of livery to paſs a future intereſt, where the feoffor is out of poſſeſſion; and in 
what caſes ſeveral parcels will paſs by one livery, or where ſeveral parties may take by a livery to one, (ce 
Bac. Abr. Feoffment (B.) 

(2) For at common law no eſtate of freehold in lands could paſs without livery of ſeiſin: and therefore 1! 
is a rule that no freehold can be created to commence in futuro; for the livery * ſeiſin muſt operate immes:- 


by 


ately, or not at all, 5 Cs. 94. 


my vp 
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Chap. 9. Of a FEOFFMEN T. 


1 the delivery of the deed without any livery of feilin. Nei- 


11. 49. 


Perk . Sect. 


184. 
Co. ſuper 


Lit. 48. 49. 


* 


Co, ſuper 


Lit, 48. 49. 


Dier 36. 
Co. ſuper 


Lit.49. 359. 
Co. he 95. 


+ Co, ſuper 
Lit. 217, 


Perk, 40. 


the trees growing on his ground; for theſe will paſs without 
any livery of ſeiſin at all (1). 

Livery of ſeiſin may and muſt be made either by the party 
himſelf that maketh the eſtate, or if it be a livery in deed, it 
may in his abſence be made by his attorney ſufficiently autho- 


rized by writing. And he that may make an eſtate, to the 


perfection whereof livery is requiſite, may himſelf, and in his 
own right, make livery thereupon ; and in the right of ano- 
ther, and as attorney to another; ſo divers that cannot make 


any eſtate, may notwithſtanding make livery of ſeiſin. And 


10 E, + 3. 


Co. ſuper 


Lit. 52. 


ee 


= 


therefore the huſband albeit he may not make a feoffment in 
fee, or leaſe for life, &. of land to his wife, yet he may as 
an attorney make livery of ſeiſin to her upon a conveyance 


made by another. And' fo alſo may the wife upon a con- 


veyance made to the huſband or her. And fo alfo monks, in- 


fants, aliens, and ſuch like perſons diſabled to make feoffinents 


Sc. may notwithſtanding make livery of ſeiſin as attorney's 
upon conveyances made by others. And ſo likewiſe may he 
in remainder in fee make livery to the leflee for years. Et ic 
de fimilibus. And this livery of ſeiſin may and muſt be made 
to the party himſelf that taketh the eſtate, or in his abſence to 
his attorney or procurator ſufficiently authorized: and in this 


caſe any one may be an attorney to take that may be an attor- 


ney to give livery. If a feoffment be made to divers by deed, 
and livery of ſeiſin is made to one or ſome of them; this is a 
good livery to execute the eſtate to them all. But if a feoff- 
ment be made to divers without deed, and livery of ſeiſin is 
made to one or ſome of them in the name of all the reſt; in 
this caſe, the feoffment is good to execute the eſtate in him 
or them to whom the livery is made, and void as to the reſt. 
If a leaſe for years be made to A. and B. without deed, the re- 
mainder to D. in fee, and livery of ſeiſin is made to A. or B. 
in this caſe this is a good livery to make the remainder to paſs 
to D. But if a leaſe be made for years to A. the remainder to 
the right heirs of J. S. in fee I. S. being then living, and 
livery of ſeifin is given to A. this remainder i is void, for nemo 


ef heres viventis. One jointenant cannot make livery of ſeifin 


to his companion as à tenant in common may. And a leſſor 
cannot * make livery of ſeiſin to his leſſee for life or years. 
See before numb. 


In all caſes where this ceremony is requiſite, whether it be 


done by the parties themſelves in perſon, or their deputies, it 


muſt be done and made, 1. in the life time of the feoffor, 
donor, or leſſor, and in the life time of the feoffee, donee, or 
leſſee; for if either of them die, it cannot be done afterwards ; 
neither can a warrant of attorney be made to deliver ſeiſin after 
the death of the feoffor, Sc. But if there be more feoffees, 


donees, or leſſees, than one; in ſuch caſes, albeit all of them 
die but one, the livery of ſeiſin may be made to that one that 


doth ſurvive, and it will be good to him to execute the eſtate 
in all the land. And ſo it is if there be a warrant of attorney 
made by a corporation aggregate, as a Mayor and Communalty, 


ther is it needful where one doth grant to me and m heirs all 
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9. How it may be 
and muſt be made: 
and what ſhall be 
ſaid a good livery of 
ſeiſin: or not. 

1. In reſpect of the 
perſons that make 


it, and to whom it 
is made, 


and the 


quality of their e- 


tate. 


Woman corert-- 


Lafants 


* FP. 212. 


2, In reſpect of the 
time when it is 


made, in 


— — 


(1) See more amply in what caſes livery of ſeiſin is requiſite in Vin. Abr. FeoFment (B.) 
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Dean and Chapter, or the like, to give livery of ſeiſin, in this 
caſe the death of the Mayor, Sc. will not determine the au- 
thority ; and therefore in that caſe the livery of ſeiſin may be 
made after his death, 2. If it be a leaſe for years with a re- C. c 256 
mainder over in fee, the livery muſt be made to the leſſee for l bed. 
years before his entry or at the time when he doth enter for 
A caveat. that purpoſe ; for afterwards it cannot be made. Qyod ſemel 
meum eſt, amplius meum eſſe non poteſt. Quere alſo whether the 
law be not ſo in all other caſes; and let men take heed they 
do not (as commonly they do) enter into the land before they 
have livery of ſeiſin made thereof unto them. And yet it 
ſeems the livery of ſeiſin is good, when it is made afterwards, 
by Co. 2. 55. 3. It muſt not be made before the eſtate begin; 
for if a leaſe be made for years to begin at Michaelmas with a Co. fuer 
remainder over, and the livery of ſeiſin is made before Michael! 
mas; this livery of ſeiſin is void; for if a livery work at all, 
it muſt work preſently ; and ſo it cannot in this caſe, becauſe 
it is before the eſtate doth begin. 535 | 5 3 
3. In reſpe& of the If an eſtate be made of divers pieces of land in divers villa- ©. aper 
pO. uf FRO ges in the ſame county; in this caſe, the making of livery of Fe! ect 
"MI den ſeifin of and in any part thereof, in the name of all the reſt, or Polt. 
of one parcel according to the deed, albeit he doth not ſay in fz. 
the name of, &c. ſufficeth for all, if all the pieces be in the 6: 4n. 
grantors poſſeſſion and out of leaſe. But if the pieces of land 2246. * 
lie in divers counties; or in the ſame county, and they be in ft 
leaſe, or out of the poſſeſſion of the feoffor, contra; for in that Fs. un, 
caſe the making of livery in one part in the name of all the 
reſt, is not ſufficient for the reſt; for in this caſe, it is requi- 
fite that livery of ſeiſin be made upon and in ſome of the lands 
in both counties, and upon every parcel of land that is out of 
poſſeſſion, or at leaſt in ſome parcel of the land in the occu- 
pation of every ſeveral tenant. And yet if one part of a manor 
be in one county, and the other part in another county in view 
of that part; in this caſe it ſeems livery of ſeiſin in the one 
part in the one county, in view of the other part in the other 
* P. 213. county, is good and ſufficeth for all * So if the ſcite of a 
manor lie in one county, and the reſt of the manor in another 
county; in this caſe, the making of livery in the ſcite of the 
manor is ſufficient for the whole manor. If a feoffment be bert Sea. 
* made of the manor of Dale in Sale, the which manor doth ** 
extend in Dale and Sale, and livery of ſeiſin is made according- 
ly in Dale only and not in Sale alſo; by this feoffment there 
doth paſs no more of the manor but that which is in Dale 
only (1). If I be ſeiſed of one acre in fee, and of another acre 987-25; 
for life, and I make a feoffment of both acres, and make livery DM 
of ſeifin in that acre whereof I am ſeiſed in fee in the name 
of both acres ; in this caſe it ſeems this ſufficeth to paſs both 
the acres. But if I be ſeiſed of one acre in fee, and poſſeſſed 
of another acre for years, and I make a feoffment of both acres 
: and livery of ſeiſin in that acre only whereof I am ſeiſed in 


(1) If a manor extends into two counties, livery in that part of the manor which is in one county, doth not 
paſs that which is in the other county. So it is with reſpect to diſeiſin. Hal. MSS. But Mr. Perkins holds, 
that livery of parcel of ſuch a manor in one county will paſs the parcel in the other county. - Perk. Sect. 227. However 
he admits that if one be diſſeiſed of two acres in different counties, entry into one acre in one of the counties 
though made in the name of both acres, will not extend to the acre in the other county. Pert. Sect. 229. 
note 2, to Co. Lit. 50. a. 13thedition. See further in Vin. Abr. Feoffment (D. a.) pl. 4. 


4. 


fee, 
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fee, in the are of both the acres, contra; for this is as if 1 
rufen make a feoffment of land whereof I am ſciſed, and of other 
Feoftmen'®. Jand whereof I am not ſeiſed, &c. If I be ſeiſed of two acres 
of land, and let' one of them for years, and then make an 
eſtate of both of them to another, and make livery of ſeiſin in 
that I have in poſſeſſion, in the name of both the acres; this 
will not ſerve to paſs the other acre, but livery muſt be made 
in that acre alſo. And accordingly it was agreed in a caſe in 
Moneve the King's Bench Hil. 38 Eliz. which was, that a man was 
Jarre, ſeiſed in fee of a manor and other lands called groves, and he 
made a feoffment of it (groves being then in leaſe for years) 
and a letter of attorney to give livery, and the attorney made 
| livery of the manor in the name of the reſt, the leſſee being 
{till in poſſeſſion of groves; in this caſe it was agreed that this 
| was no good feoffment for groves. 
see. © When a feoffment is made of a houſe and land, the livery of 
ſeifin is moſt aptly to be made of and in the houſe i in the name 
of the reſt, and at the door of the houſe, Se. And when a 
feoffment is made of a rectory or parſonage ; the livery of ſeiſin 
may be made in the parſonage houſe; or, if there be no houſe, 
it may be made upon the glebe ; or, if there be neither, it may 
de made at the ring of the church door. = 
dle In the making of every livery of ſeiſin it is requiſite that all 4. In reſpe&t f 
* perſons that have any lawful eſtate and poſſeſſion in the thing 9 28 
whereof livery is to be made, as leſſees for life, years, and 
ſuch like, join in the making thereof, or be removed thence; 


for every livery ought to bring an immediate — to the 
feoffee, donee, Cc. 


Dier 362, If leflee for years make a feoffment and a warrant of e 


to give livery of ſeiſin, and the attorney make livery of ſeiſin, 
the leſſor being preſent upon the land, and not contradicting 
it; it ſeems this is a good livery of ſeiſin. 


Pio feet. The preſence of the feoffor, donor, Cc. upon the land 


; ments 24. 


after he hath delivered ſeiſin to the feoffee, donee, Sc. albeit 

he ſtay upon the * land a while, and do not depart and leave P. 214. 

the feoffee, &c. in poſſeſſion, will not hurt the livery. See 

more ſupra numb. | | 3 
Livery of ſeiſin may be ds of any corporeal thing, as 5. In reſpect of the 

manors, houſes, lands, meadows, paſtures, woods, chambers, 1 * 

or the like. And theſe things therefore are ſaid to lie in livery. Es 

But of incorporeal things, as rents, advowſons, commons, 

eſtovers, and ſuch like things livery cannot be made. And 

theſe things therefore are ſaid to lie in grant and not in livery. 

And therefore when a livery is made of theſe 20 operatur. See 

more above numb. 4. (1). 

Cog. 137 To every good livery of ſeiſin is requiſite either ſuch an act 6. In reſpeR of the 

ale. as the law doth adjudge to be a livery, or apt words that do e e wn 

amount unto it, for a livery may be good by words without how livery of ſeifin 

act or deed at all; but it cannot be good by an act or is to be made. 
42 without any words at all; howbeit that livery that hath 


Co, ſuper 
Lic. 49. 


Wees L, An ack Or ceremony in it is the beſt, becauſe it taketh the deep- 
19% „ eſt impreſſion in the witneſſes. 

%% The moſt uſual formal and orderly manner of making of 
©, liven 


las, livery of ſcifin is thus; that the feoffor, donor, &c. and the 


„ 
. 


_ - 


(1) And further in Vin. Ar. Feoffment (C.) Com. Dig. Feoffment. (A. 2.) 
| 3 H feoffee 
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feoffee, donee, &c. if they be preſent; or, in their abſence 
their attornies or ſervants that have authority; do come to the 
door, backſide, or garden if it be a houſe, if not, then to ſome 
part of the land where ſeiſin is to be delivered, and there in 
the preſence of many good witneſſes do ſhew the cauſe of their 
meeting, and openly and plainly do read the deed, or declare the 
contents thereof, and of the letter of attorney if there be any. 


And then the feoffor, Cc. or his attorney (if it be a houſe) do 
take the ring, latch, or haſp of the door (all the people, men, 


women and children being out of the houſe,) or (if if be of a 
piece of ground) do take a clod of the ground, or a bough or 


twig of a tree, or buſh, growing thereupon; and (all the 
people being out of the ground) the ſame ring, &c. clod, 

bough, Sc. with the deed do deliver to the feoffee, donee, 

Sc. or to his attorney; and in the delivery thereof do uſe theſe 


or ſome ſuch like words, viz. I deliver theſe to you in the 
name of ſeiſin of all the lands and tenements contained in this 
deed, to have and to hold according to the form and effect of 
the ſame deed. Or, I deliver you ſeiſin and poſſeſſion of this 


houſe, or ground, in the name of all the lands contained in 


the deed, according to the form and effect of the deed (1). 
And then if it be a houſe, the feoffee, &c. doth enter in firſt 
alone, and ſhut the door, and then he doth open it, and let 
in others. And if the feoffment, gift, or leaſe be made with- 
out deed, then they do and muſt withal expreſs the very eſtate 
itſelf which the feoffee, donee, or leſſee is to have: as for ex- 
ample, the feoffor, donor, or leſſor muſt come to the houſe, 
or land, which is to be granted, and where livery of ſeiſin is 
to be made, and there muſt by apt words grant the houſe or 
land to him that is to have it, in fee ſimple, or in tail, or for 


life, (as the agreement is) and in ſeiſin thereof muſt * deliver 
him the ring of the door, or a turf or twig of the land. And 


if the feoffment, &c. be made by writing, then it is wiſdom 
to indorſe and ſet down on the back of the ſame, how, when, 


and where the ſame is made, and the names of the witneſſes 


thereunto. But a livery of ſeiſin that is not ſo exactly made 
may be good notwithſtanding. And therefore if the feoffor, 
donor, &c. or his attorney, take any thing elſe that comes 
from off the land, as a ſtone, or the like, and therewithal 


doth make the livery of ſeiſin; or if he take a turf, or twig 


from off another man's ground, and not from the ſame where- 
of poſſeſſion is to be given, and deliver that upon the ground 


in the name of ſeiſin; or if he take a piece of filver or gold, 
or a rod, ſtick, or the like, and deliver this upon the land in 


the name of ſeifin ; all theſe are good deliveries of ſeiſin and 
poſſeſſion. So if the feoffor, Cc. be at the door of the houſe, 
or by the land, or in the houſe, or upon the land, and after he 
hath delivered the deed he ſay to the feoffee, donee, &c. [Here 
I deliver you ſeiſin and poſſeſſion of this houſe, or land, in the 
name of ſeiſin and poſſeſſion of all the lands and tenements 
contained in the deed ;] Or, [have and enjoy this houſe or land 
according to the deed ;] Or, [enter into this land or houſe and 


God give you joy of it;] Or, [I am content you ſhall enjoy this 


(1) In the times of our Saxon anceſtors the delivery of 'a turf was a neceſſa 
veyance of lands. Hicks's Diflert. Epiſtolar. 85. 2 Bl. Com. 313. 
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land; 3] in all theſe caſes there i is a good livery of ſeiſin. E- þe | 
de fimilibus. 
ed Feoft- If I being ſeiſed of a You in fee, make a feoffment of it 
and of divers lands, to a man then preſent with me in the 
ſame houſe, and there deliver him the deed in the name of 
ſeiſin of all the lands contained in the deed; in this caſe, this 
is a good delivery of the deed, and a good livery of ſeiſin alſo, 
| albeit I continue in poſſeſſion of the houſe ſtill and go not out 
Perk, Sect, Of it. And if I be Lord of a manor, and lying fick within 
211,112 ſome part of the manor, I make a feoffment of the nfanor, and 
deliver the deed to the feoffee, faying to him, I will that you 
take ſeiſin preſently ; and thereupon command all my tenants 
| of the manor to attorn to him, and they do ſo; this is a 
| Perk. Sect. good livery of ſeiſin, So if I make a deed, and after I have 
0e 6. 6, read it, being upon the land, I deliver it to the feoffee, donee, | 1 
Sc. and fay, here I deliver you this charter as my deed in the e 9 
name of ſeiſin of all the lands therein contained, or the like; 
this is a good delivery of the deed and of ſeiſin. But if I do be 
only ſeal and deliver the deed upon or in view of the land, ” | 1 
without ſaying or doing any more; this will not amount to a _ 
Cromwal's livery of ſeifin. And therefore if a man make a feoffment with 700 
din A letter of attorney to give livery of ſeiſin, and then he deliver b 
the e the deed upon the land; this is no good making of Hvery = - 1 
ere ſeiſin. And ſo alſo if there be no letter of attorney. 
Co.6.26 If I be ſeiſed of a houſe in fee, and being in the houſe ſay 
| to J. S. here I. S. I demiſe you this houſe for term of my 
life; this * will not amount to a livery of ſeiſin; and therefore 4 p. 416. 
it is no good leaſe until livery of ſeiſin be made, but it is a 
good beginning of a leaſe. — 
Pere, Sect, If the father infeoff his ſon of land, and the fon ſuffer his - 
216. father to enjoy it, and after the ſon doth come to the pariſh 1 
church where the land doth lie, and there, in the audience of 
the pariſhioners, uſeth theſe words to his father, [father you 
_ given me ſuch and ſuch lands (and doth name them) as 
freely as you gave them to me I give them to you again ;] this 
is no good livery of ſeiſin, neither doth any eſtate paſs hereby. 
Hl.37 E So if one being upon his land fay to I. S. [I. S. ſtand forth, I 
lard's caſe, do here, re erving an eſtate to me for mine own life, give this 
land to the Fa and thy heirs for ever;] this is. no good livery of 
Fi. fat ſeiſin, neither doth any eſtate paſs thereby. So if one make a 
foftmens Charter of feoffment to me, and make no livery of ſeiſin there- 1 
upon, and after I make a feoffment of the land to J. S. and hh 
the feoffor hearing and having notice of it, faith, [I do Will. „„ | "Ll 
ingly agree to it, and am contented that J. . ſhall have it; ;] peo: bt, 
or I do agree to the feoffment, or the like; in this caſe this 1 
doth not make the feoffment that was made to me good. 
Co. ſuper If divers parcels of land be conveyed, and livery of ſeiſin is 
Fits, eh. made in one; or there be divers feoffees, and livery of ſeiſin 
is made to one of them according to the deed, without uſing 
any more words; this is good. But the beſt form and order of 


making of livery in this caſe is to add theſe words, [in the 
name of all the reſt, We.) (1). 
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(1) See more amply as to livery of ſeiſin in deed, by whom, at what time, and in what manner it may be 1 


made, in Bac. Ar. Feoffment (A.) Pin. Abr. F eoffment (E.) (F.) Com. Dig. F coftment (B.) 10 
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Livery in law, or If the feoffor, donor, Sc. deliver the deed in light or view . 


ö 
[ 
i 
| 
13 
N 
! 
| 
4 
1 


— 


within the view. 


you ſhall enter into the land and have it according to the 
deed J or, take and enjoy the land according to the deed'; ;] 
or, [I deliver you this deed in the name of ſeifin ;] or, [enter 
you into the land and take ſeiſin of it;] or, I take the land and 
God give you joy of itz] or, (if the eſtate be made without deed) 
[1 give you vonder land to you and your heirs, and go and en- 
ter into the ſame, and take poſſeſſion thereof accordingly 3] or, 
[enter into the land and enjoy it in fee fimple to you and your 
heirs,” or for yur” life, Ec. in all theſe caſes the eſtate and 
the livery is hol! albeit the feoffor, &c. ſtand in one county, 
and the land in view be in another county. But in all theſe 
caſes of livery within the view. 1: It muſt be made by the +] xe. 


perſon himſelf that doth make the eftite, for it cannot be made l.. the 


law. 


by his attorney. 2. There muſt be a feitibn to the land, for 44 1 
if the feoffor do deliver the deed only to the feoffte in fight of bier 18. 
the land; this is not a good livery within the view. 4. The n 
parties chuft ſtand within view of the land, for if the feoffor, lerer. 
Sc. being out of the ſight of the land ſay to the feoffee, &c. 

Go and enter, and take ſeifin of the land, and God ſend you 


joy of it; this is no good livery of ſeiſin. 4. There muſt be 


„„ ſome * body capable of a freehold to take by the livery, for if 


it be made to a leſſee for years, the remainder to the right 


| heirs of J. F. and J. S. is then living, it is void. 5. The r 


Perk, Sect, 
feoffee, &c. muſt enter preſently, for if either the feoffor, 24 5 


| donor, Sc. or feoffee; donee, &c. die before entry; the li- ar Sono 
very cannot be made good (1). And yet if the party dare not“ 
enter for fear, in_ this caſe if he claim it only, and do not 


enter it is ſufficient Ce 


10. Where livery | Livery of ſeiſin in deed may be made or taken by the de- Co. fue 
of ſeiſin made or 


taken b ttor- 1 | 
| we al bo Ef good as that livery of ſeiſin which is made by the parties them- 52: 9: 75 


Lit. 52. 
puties or attornies of the parties, and this livery by them is as . 


Terms of 


and where not: and felyes ; and that alſo as it ſeems albeit the parties themſelves be tbe law i. 


what warrant is ſuf- 


cient upon the land at the time of the making thereof if they do not 
Og nnd it (3). But in the making of this livery care muſt 
. be had. 1. That there be a deed of feoffment, for otherwiſe a 
letter of cube to deliver poſſeſſion availeth nothing. 2. 
That there be a good authority in writing, which may be 
either in the deed of feoffment itſelf, whether it be poll, or in- The opinica 
dented, and that albeit the attorney be not party to it, or elſe et 


by a ſingle deed beſides. the feoffment, &c. 43. That the at- no reg 


torney do purſue his authority at leaſt in the ſubſtance and effect pour is bell 
of: it. That the attorney 8 it in the name of the feoffor, i. is 


law, 


Livery. 


(1) The feoffee ought to execute it . take poſſeſſion preſent or the livery will not avail "A becauſe a 


frank-tenement cannot be in abeyance. Mo. 85. It is ſaid it will be good if the feoffee enters in the life of 
the feoffor, altho' the feoffee be a woman, and married before Be, entry, to the feoffor, or any other who 
enters and claims in right of his wife. Parſons v. Perns, x Mod. g 

(2) For it will be a good execution of the livery and veſt "hs 3 tenement in him. Ce. Lit. 48. b. ſee 
further as to the perfection of livery within view, in Bac. Abr. Feoffment (A. 2.) Vin. Abr. Feoffment (J.) 
and Com, Dig. Feoffment (B. 4.) —by what act livery within the view may be countermanded, ſee Vin. Abr. 
Feoffment (P. 2.) 

(3) A man may either give or receive livery by his attorney ; ; "hip ſince a contract is no more than the con- 
ſent of a man's mind to a thing, where that conſent or concurrence appears, it were moſt unreaſonable to oblige 


each perſon to be preſent at — Vx execution of the contract, ſince it may as well be performed by any other 


perſon delegated for that purpoſe by the parties to the rere But ſuch delegation or authority, to give ot 
receive livery, mult be by deed, that it may appear to the court, that the attorney had a commiſſion to repre- 
ſent the parties that are to give or abba and whether the authority Was purſued, Bac. Abr. Feoffment (E.) 


1 | | donor 


of the land, and uſe, theſe or any ſuch like words, [I will that Lin 45 oe 


Bro. Feoft- 
ments, 25. 


Aſſ. pl. 4. 


Perk, Sect. 


23- 


and then the livery is made upon the firſt warrant without 


Dier 283. 


Co. ſuper 
Lit. 52. 


Co. 'vper 


Lu. 52,259, 


Perk, I E. 
187, 188, 
189 


ä 


Chap. 


in the life-time of the parties. 
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donor, &c. who doth give the authority. $5 That it be done 
But a livery in law may not 
be made by an attorney. And therefore if a letter of attorney 
be to deliver ſeiſin generally, and the attorney by virtue there- 
of deliver ſeiſin in view; this livery of ſeiſin is void (1). 

If an infant, or woman covert, make a feoffment and letter 
of attorney to make livery, and the attorney do ſo; this is 
void, for they are not able to give ſuch an authority. And if a 
man whilſt he is of ſound memory, make a feoffment with a 


letter of attorney to give livery, and after he become paraly- 


tick and ſo dumb, but by ſigns he doth declare himſelf to be 


willing to have livery of ſeiſin made, and it is made; this is a 


| good livery of ſeiſin. But if a letter of attorney be made to 


deliver ſeiſin of certain land by one that is non ſane memoriæ, 


and the deed of feoffment was made whilſt he was of found 


memory, and afterwards he doth come to his memory again, 


any new afſent, &c. in this caſe the livery i is not good. 

That for the moſt part, which for the manner and order of 
making it is a good livery of ſeiſin if it be made and taken by 
the parties themſelves, is good being made and taken by their 


attornies or deputies that have a good authority and do well 


purſue it. And therefore it the conveyance be made of divers 
lands, and they lie in one county, and a warrant of attorney is 
N + 


f made to give livery generally, and the attorney doth make it in 


one part of the land in the name of all the reſt; 
livery. Et fic de ſimilibus. 


* If a man be ſeiſed of black acre, and White acre, and-he 


this is a good 


make a deed of feoffment of both theſe acres, and a letter of 


attorney to enter into both theſe acres, and to deliver ſeiſin of 
both of them according to the form and effect of the deed, and 
he doth enter into black acre and deliver ſeiſin ſecundum formam 
chartæ; in this caſe, the livery of ſeiſin is good, albeit he 
doth not enter into both the acres, nor into one acre in the 
name of both: And if the Tonnen be made to two or more, 
and the warrant of attorney is to make livery to them both, 
and the attorney doth make livery of ſeiſin to one of the 
feoffees ſecundum formam & effeftum chartæ; in this caſe the 
livery is good to both, and yet he that is abſent ac wave 
the livery. 

And yet if a man be diſleiſed of black acre and white acre, and 
a warrant of attorney is made to one to enter into both theſe 


acres, and to make livery, and the attorney doth enter into 


one acre only, and make livery of ſeiſin there ſecundum Forman 
charte ; in this caſe the livery of ſeiſin is void for all, for in 
this caſe he doth leſs than his authority. So if a man make 
a letter of attorney to deliver ſeifin to J. S. upon condition, 
and the attorney doth deliver ſeiſin abſolutely ; this livery of 
ſeiſin is void. And lo in all ſuch like caſes where the attor- 
ney doth leſs than the authority and commandment, all that 
he doth is void. But for the moſt part where the attorney 
doth that which he is authoriſed to do, and more allo, it 1s 
good for ſo much as is warranted, and void for the reſt. And 


— 
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Infant. 
Woman covert. 


Nen ſanæ memoriæ. 


75 


\ 
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(1) An attorney cannot make livery in view, becauſe his warrant is intended of an actual and expreſs 


livery, and not of a livery in law. Co. 22. 52, 2 Koll Abr. q. 


0 another to give livery 18 L. 4. 12. b. 19 f. 8. 10. 2 Rall. Aör. q. Ste 
21 


An attorney cannot make a letter of attorney 
further in Noy's Max. 101. 


therefore 
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therefore if the letter of attorney be to give livery of ſeiſin to 1 
J. S. and the attorney give it to J. S. and V. S. this livery c Co. mager 
is good to J. S. and void to V. S. So if the letter of attorney 
be to give livery of ſeiſin of white acre only, and he make 

livery of white acre and black acre alſo; this livery is good 

for white acre, and void for black acre. So if the letter of 
attorney be abſolute, and the attorney give livery upon con- 
dition; ſome hold this to be good, and the condition to be 

void. 

If a letter of attorney be made to two jointly, to make or c. ſuper 
take livery of ſeiſin, and one of them alone doth it without 
the other; this is a void livery. But otherwiſe it is when it is 

made to two jointly or ſeyerally, for there one of them alone 
may do it (1). | 

If a letter of attorney be to make livery of Sik after the Feit. 8e 
death of another man, and the Attorney doth make livery of 1 

.  ſeifin during that man's life; this livery is void (2). 
e e Livery of ſeifin is ſometimes made ſingle, and without any Li, Sect, 
and conſtrued. relation to the deed, whereby the eſtate upon which the livery & ger 
| is made, is created, at all: and ſometimes, and moſt com- L. 48. 


122. 


monly, it is made with reference to the deed in theſe, or ſuch Fitz. Etoy- 
like words, [ſecundum formam charte]. In the firſt caſe the 0 Ka. 4, 
| eſtate is oftentimes made upon the livery ; and then there may Ci. 
* P. 219. be one eſtate contained in the * deed, and another made by the pn. P. _ 
livery ; alſo there may paſs more land by the livery than is in the — 
deed, and by this means when there is a fault in the deed, ſo that 
the land will not paſs by the deed, it may perhaps paſs by the 
| livery : but in this caſe then there muſt be apt words uſed in 
the making of the livery to create the eſtate alſo, as well as to 
give the poſſeſſion. But where the livery of ſeiſin is made 
with relation to the deed, there it muſt take effect according 
to the deed or not at all; ; for theſe words ſecundum formam 
charte, are to be underſtood according to the quantity and 
quality of the effectual eſtate contained in the deed. And 
therefore if one make a deed of feoffment to another, and in 
the deed there is contained no condition at all, and when the 
feoffor doth make livery he doth make livery upon condition ; 
or if the deed contain an eſtate to him and his heirs, and he 
maketh livery of an eſtate in tail or for life; in theſe caſes 
there doth paſs nothing by the deed. And yet if there be apt 
words uſed to create ſuch an eſtate at the time of the livery 
made; ſuch an eſtate may be made by the livery without the 
deed, and then the deed ſhall be void. But if in theſe caſes 
the feoffor ſay, when he doth make livery on condition in tail, 
or for life, ſecundum formam charte ; in this caſe there is a 
good feoffment made according to the deed, and the additional 
words are void. So if a man make a leaſe for years, and make 
livery ſecundum formam charte ; this is but a leaſe for years ſtill. 
And if A. give land to B. to have and to hold after the death 
of A. to B. and his heirs; this is a void deed ; and therefore 


tre. at. a 


— * [1 4 


(1) It a letter of attorney be made to three conjun#ttim et diviſim, and two of them only make the livery, it 15 
not good, becauſe not purſuant to the authority; for the delegation was to them all three, or to each of them 
ſeparately; but if the third was preſent at the time of the livery, though without doing or ſaying any thing, 
it is good. Dier 62. a, fee further Ao. 278. 1 Leon. 192. 

(2) See more amply as to the doctrine of livery by letter of attorney, in Vin. Abr. Feoffment (Q.) Com. Dig. 
Feoffment (B. 3.) —and note 2 to 13th edition Co, Lit. 52. a, 0 

1 


1 


FA 


Chat be. 
5. 94+ & 


Green- 
wood's caſe, 
B. R. Mich. 


t7 Jae. 


Co. ſuper 
Lit. 222. 


livery of ſeifin is made generally without any ſuch condi- 


Perk. Sect, 
42. 


Perk. Sect. 
204, 203. 
7H. 7. 9. 


Dier 35. 
10 E. 4. 1. 


Co. 5. 95. 


/ 


10 E. 4. 12. 


Oo ſuper 
18. 21. 
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if the livery of ſeiſin be made ſecundum formam charte, the 


livery of ſeiſin is void alſo. But if when he doth give livery! 
of ſeifin, he give it to him and his heirs without theſe words 


ſecundum formam, &c. or if in the making of livery he ſay, 


here I deliver you ſeiſin of this land, to have and to hold to 
you and your heirs for ever, or the like ; this may make a fee 
fimple. And ſo if one make a deed of feoffment of two acres, 


215 


and after make livery of ſeiſin of four acres; in this caſe if 


there be words in the livery of ſeiſin ſufficient to make a new 
eſtate, the other two acres may paſs alſo. 

If A. by deed give land to B. to have and to hold after the 
death of A. to B. and his heirs; this is a void deed ; and there- 
fore if upon this deed, livery of ſeiſin be made before the day, 


by the party himſelf, or at, or after the day by his attorney 


ſecundum formam & effectum ebartæ; ; the livery is void alſo, for 


it cannot enure ſo. And yet if a leaſe be made for life to begin 


in futuro, and at, or after the day come, the leſſor himſelf in 
perſon doth make livery of ſeiſin ſecundum formam chartæ; 


in this caſe the leaſe perhaps may become good by this livery 
of ſeiſin. 


If an agreement be between two that the one ſhall infeoff 


the * other upon condition for ſurety of money, and afterwards 


* P. 220. 


tion; in this caſe it is ſaid by ſome the eſtate ſhall be on con- 


dition ſtill. 


If there be a fault in the deed, as by the miſ-naming of 


the feoffor, &c. feoffee, Sc. or the like, and afterwards the 
feoffor, &c. doth himſelf in perſon make livery of ſeiſin upon 
this deed to the feoffee, &c. by this the fault of the deed may 
be holpen and cured. 

If one make a feoffment to himſelf and another, and give 
Raban of ſeiſin to the other; this is a good feoffment, and ſhall 
enure to the other wholly, and he ſhall take the whole by the 
feoffment and the livery. And ſo if the livery be made to one 
that is capable, and to another that is not capable; he that is 
capable ſhall take the whole, and the other ſhall have nothing. 
So if a feoffment be made to two, and one of them die 2 
fore the livery is made, and after the livery is made to the ſur- 
vivor; in this caſe the livery ſhall enure to the ſurvivor only, 
and he ſhall have all the eſtate thereby. So if a feoffment be 
made without deed to a corporation and to J. S. and livery is 
made to J. S. alone; in this caſe I. S. ſhall have the whole and 
the corporation nothing at all. 

If a feoffment be made to four, and livery of ſeiſin is made 
to one, two, or three of them; this ſhall enure to them all. 
But if the feoffment be e deed, it ſhall enure to him 
wholly to whom the livery is made. And if one of them give 
warrant to the reſt to take livery for him, and they do ſo; 
this ſhall enure to them wholly, and not to him at all for any 

art. 
F If the tenant make a feoffment to his Lord and another, and 
give livery of ſeifin to the other; this ſhall enure wholly to 
the other until the Lord agree to it, and then to them both. 
If one make a deed of feœoffment of one acre of land to A. 
and his heirs, and another deed of the ſame land to A. and his 


heirs of his body, and deliver ſeiſin according to the form and 


effect of both deeds; in this caſe it ſhall enure by moieties, 1. e. 
| = 
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he ſhall have an eſtate tail, and the fee ſimple expectant in the 
moicty, and a fee ſimple in the other moiety. 
If two ſeveral deeds of feoffment be made to two ſeveral 
erſons of one and the ſame thing; he that can get the ſeiſin 
firſt ſhall have it. Rem domino, ve] non domino, vendente duobus,* 
in jure eſt potior traditione prior. 
If leflee for life make a feoffment, and a letter of attorney Co. ſuper 
to the leſſor to make livery, and he doth make livery accord- ad 
ingly; in this caſe this ſhall not enure to bar him of his entry 
upon the feoffce for the forfeiture of his leſſee. But if leſſee 
for years make a feoffment in fee, and ſuch a letter of attorney 
to the leſſor, and he doth deliver ſeiſin accordingly ; ; this 
livery ſhall bind him, for it ſhall be ſaid as in his own right, 
| because the leſſee had no freehold whereof to make livery. 
* P. 221. * If a leſſor make a deed of feoffment, and a letter of attor- * 
ney to the leſſee for years to give livery, and he doth it ac- 2055 
cordingly ; this ſhall not be conſtrued to extinguiſh or hurt his 
term (1). See more in Expo/ition of deeds, ſupra, ch. 5. 
And ſo we come to another kind of deed of common afſu- 
rance, called a bargain and ſalc. 
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(1) See morc amply in Cam. Dig. Feoffment (B. 5.) Vin. Abr. Feoffment (L.) 1 Word 526. Bac. Abs. 
Feoffment (B.) —In what caſes livery ſhall be preſumed at law, or ſupplied in equity, ſee before in page 205, 
note 1, and further in 1 Mood 529. Vin. Alr. Feoffment (F. a.) 

The reader, it is preſumed, from peruſing this chapter, and conſulting the authors referred to in it, muſt 
be well convinced of the excellent nature of the conveyance by feoffment with livery of ſeiſt „ This con- 
veyance is now but very little uſed (as was obſerved before in note 1, to p. 200.) but it is ſtill nevertheleſs 
a formal, valid, and effectual mode of conveyance ; it has however been of late years almoſt entirely ſuperſed- 
ed by che conveyance by leaſe and releaſe, —The editor apprehends he cannot explain this circumſtance, and 
the origin and nature of the conveyance by lege and releaſe, more ſatisfactorily to the reader, than by ſelecting 
particular paſſages from ſome of our moſt reſpectable legal writers, in the order of time in which they have 
written concerning it. Ld. Bacon in his Treatiſe on the uſe of the law, p. 154. ſpeaking of the inconveniencies 
of the putting lands into uſe before the ſtatute of uſes, and the frauds which were occaſioned thereby, ſays, 
that in the end of 27 H. 8. the parliament purpoſing to take away all thoſe uſes, and reduce the law to the 
ancient form of conveying of lands by publick livery of ſeiſin, fine, and recovery, did ordain, that where lands were 
6 put in truſt or uſe, there the poſſeſſion and eſtate ſhould be preſently carried out of the friends in truit, 
and ſettled and inveſted on him that had the uſes, for ſuch term and time as he had the uſe.” 

In Dalrimple on Feuds, p. 210, it is ſaid, in England, although originally conveyances by deed of party 
were executed by acts of infeoffment ; which, as will appear from a comparifon of Madox and Craig, corre- 
ſpond in their nature and progreſs to our ( Scottiſb) charter and ſeiſin; or by fines, which were originally an 
acknowledgment of ſuch feoffment in a court of record; yet, earlier than the time of Littleton, it had come 
into faſhion, to tranſmit land by attorument, if there was a tenant, and by leaſe and releaſe, if there was 
none; in the firſt of which caſes, the form of getting the conſent of the tenant of the ground to the transfer 
ſupplied the place of that livery, which could not be given; and, in the other caſe, the grantor gave! to the 
grantee an imaginary leaſe, in order to put him into poſleſſion, and the next minute releaſed; or, in the 
language of the law of Scotland, renounced all right or intereſt he had in the land. | 

In attornment ſomething was done to ſupply the want of livery, and in leaſe and releaſe the entry gave 
livery ; but a ſtatute of Henry 8. by making proviſions concerning a form of conveyance, which had been 
before in uſe, enabled people to diſpenſe with theſe two ſhadows of a form, and with the circuit of a feoff- 
ment altogether. The form of conveyance by bargain and ſale, made ſecure by writing and enrolment, 
by virtue of this ſtatute, correſponds to the diſpoſition without infeoffment in Sc:tland : This laſt with us 
goth not transfer; it is only a ſep to the transfer; but in England, on a bargain and fale, all notion of a 
h erior or delivery is loſt: the moment the "ty is inrulled, the eſtate, to almoſt all effects whatever, is 
veiled ab initio; nor can there be any diſpute between competitor purchaſers, except what ariſes from the dates 
of their reſpective inrolments, 

In 1 Haod's Conveyancing, p. 714, a conveyance by leaſe and releaſe is deſcribed to be, where he who is 
to convey any lands or tenements firſt makes a Jeaſe, (or bargain and ſale) of the premiſes to the per- 
ſon to whom the ſame is to be conveyed fur ſix months, a year, Sc. but uſually for a year, to the intent 
that by virtue thereof the leſſee may be in the actual poiſefhon of the premiſſes granted by the leaſe, 
{or bargain and fale) and intended to be releaſed to him; and then the leflee {or bargainee) by virtue of 
the ſtatute of the rere nere uſes into poſſeſiion, is enabled to take a grant or 
releaſe of the reverſion or inheritance of the ſaid lands, to the uſe of himſelf and his heirs for ever, te. and 
then a releaſe (uſually dated the day next after the date of the teaſe, reciting the ſaid leaſe and declaring the 
uſes) is accordingly made; which in this caſe is a conveyance of one's right or interc!t that he has in 
A ching to another who has the poſſeſſion thereof. 


A 
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A leaſe and releaſe are but one conveyance, and in the nature of one deed, 2 Med. 252. Leaſe and releaſe 


is now become the moſt common conveyance of lands. It amounts to a feoffment ; for by the ſaid ſtatute the 


uſes are transferred into the poſſeſſion, ſo that thereby the place of livery of ſeiſin is ſupplied ; which indeed 
ſaves much trouble, eſpeciall, when the bargainor, Cc. lives at a diſtance from the premiſſes: in which caſe 


a letter of attorney to make livery was obliged to be made ; otherwiſe the bargainor, &c. was to deliver 
ſeiſin in perſon. | 


Mr. Juſtice Blackflone 1 of the ſtatute of aſes ( in the ſecond volume of his commentaries p. 337.) ſays, 


the only ſervice to which that ſtatute is now conſigned is in giving efficacy to certain new and ſecret ſpecies 
of conveyances ; introduced in order to render tranſactions of this fort as private as poſſible, and to ſave the 
trouble of making livery of ſeiſin, the only antient conveyance of corporeal freeholds : the ſecurity and no- 
toriety of which public inveſtiture abundantly overpaid the Jabour of going to the land, or of ſending an at- 
torney in one's ſtead, And in the ſame volume. p. 339. deſcribing the conveyance by leaſe and releaſe ſays, 
that mode of conveyance was firſt invented by ſerjeant Moore, ſoon after the ſtatute of uſes, and now the 
moſt common of any, and therefore not to be ſhaken; though very great lawyers (as particularly Mr. Ney) 
have formerly. doubted it's validity, It is thus contrived. A leaſe or rather bargain and ſale upon ſome 


pecuniary conſideration, for one year, 1s made by the tenant of the freehold to the leſſee or bargainee. Now 
this, without any enrollment, makes the bargainor ſtand ſeiſed to the uſe of the bargainee, and veſts in the 


| bargainee the ½ of the term for a year; and then the ſtatute immediately annexes the poſſeſſion. He there- 
fore, being thus in poſſeſſion, is capable of receiving a releaſe of the freehold and reverſion ; which, we have 
ſeen before, muſt be made to a tenant in poſſeſſion ; and accordingly, the next day, a releaſe is granted to 


him. This is held to ſupply the place of livery of ſeiſin; and fo a conveyance by leaſe and releaſe is ſaid 
to amount to a feoffment. | . $3 


Mr. Hargrave in note 3. to the 13th edition Coke Littleton 48. a. ſays—but ſince the introduction of uſes and 


truſts and the ſtatute of 27 H. 8. for transferring the poſſeſſion to the uſe, the neceſſity of livery of ſeiſin for 
paſſing a freehold in corporzal hereditaments has been almoſt wholly ſuperſeded, and in conſequence of it the 
conveyance by feoffment is now very little in uſe. Before the ſtatute of uſes equitable eſtates of freehold might be 
created through the medium of truſts without livery, and by the operation of the ſtatute legal eſtates of freehold 
may now be created in the ſame way. Thoſe who framed the ſtatute of uſes evidently foreſaw, that it would 
ender livery unneceſſary to the paſſing of freehold, and that a freehold of ſuch things as do not lye in grant 
would become transferrable by pars! only without any ſolemnity whatever. To prevent the inconveniencies, 
which might ariſe from a mode of conveyance ſo uncertain in the proof, and ſo liable to miſconſtruction and 
abuſe, it was enacted in the ſame ſeflion-of parliament, that an eſtate of freehold ſhould not paſs by bargain 
and ſale only, unleſs it was by indenture inrolled. See 27 H. 8. c. 16. The objects of this proviſion evi- 
dently were, firſt, to force the contracting parties to aſcertain the terms of the conveyance by reducing it into 
writing ; ſecondly, to make the proof of it eaſy by requiring their ſeals to it, and conſequently the preſence 
of a witneſs; and laſtly, to prevent the frauds of ſecret conveyances by ſubſtituting the more effectual noto- 
riety of inrollment for the more ancient one of livery. But the latter part of this proviſion, which if it had 
not been evaded would have introduced almoſt an univerſal regiſter of conveyances of the trechold in the caſe 


of corporeal hereditaments, was ſoon defeated by the invention of the conveyance by leaſe and releaſe, which 


ſprung from nes to extend the ſtatute to bargains and ſales for terms of years; and the other parts of 
the ſtatute were neceſſarily ineffectual in our courts of equity, becauſe theſe were {till left at liberty to com- 

pel the execution of truſts of the freehold though created without deed or writing. The conveyances from 
this inſufficiency of the ſtatute of inrolments are now in ſome meaſure prevented by the 29 Cha. 2. c. 3. which 
provides againſt conveying any lands or hereditaments for more than three years, or declaring truſts on them, 
otherwiſe than by writing. See further as to the nature and operation of the conveyance by leaſe and releaſe, 
in the caſe of Barker v. Keat, 2 Mod. 249.— Shortridge v. Lamplugh, Ld. Raym 798. —Lillj's Pratt, Convey. 227. 
Bac, Abr. Releaſe (C. 4.)—Zouch v. Parſons. 3 Burr. 1794. Vin. Abr. Deeds (D.) 


1 . 


* Boe”. 


bo I * 1 
— — 


Ly tc — 


— — i ne ic 
3 23 75 3 r 1 
one the EM 27 * = : . 
Ro — 1 r * A 


nas 1 
Ne 
— 
MC Ss 
— a x» 


> oc 


nn, of I" Doi We Gets _— 


* - 
A MO te LT — — 
* 


218 


1. Bargain and ſale, 


Zuid | 


Of 4 BARGAIN any SALE: Chap. 10. 


Of a Bargain and Sale. 


I "Hts ward doth ſignify the transferring of ae Terms of 


of a thing, from one to another, upon valuable conſi- pen, 
deration. , And herein only it doth differ from a gift; that this co. =. 35. 
may be without any conſideration or cauſe at all, and that hath | 


always ſome meritorious cauſe moving it, and cannot be with- 


out it. This word alſo is ſometimes applied to the aſſurance 


2. Duotujlex, 


or conveyance whereby this is done and made,” which is called 
a deed of bargain and fale, for this may be done by writing or 
without writing (1). 


And 8 this is and may be of lands, tenements, and Term ot 


law, 


hereditaments, and to this the term is moſt properly applied. Plow. got, 


And then it is ſaid to be, where a recompence is given by both eds. 


parties to the bargain. As where one doth bargain and ſel! 
his land to another for money; in this caſe the land is a re- 


compence to the one for the money, and the money to the 
other for the land. And this now alſo is become one of the 


common aſſurances of the kingdom; ſo that ſuch an affurance per chief 


may now be averred to be Bent within the. ſtatute of Jud. Hide 


3 Car. 
27 Eliz. as well as any other aſſurance, a rent may be reſerved da. 54: 


upon it, or a condition made by it, as well as by any other 


kind = aſſurance. And fometimes this is and may be of 
- moveable things, as trees, corn, graſs, oxen,, kine, houſhold- 
| ſtuff, and the like: the property whereof is and may be altered 


by this kind of conveyance, as well as by gift, or grant. And Terms of 


this kind of bargain and fale is that which is commonly — 


55 called a contract: which, largely taken, is an agreement be- 


Bargainor. 
Bargainee. 


3. The effect of it. 


* P. 222 


tween two or more concerning ſomething to be done, whereby 
both parties are bound each to other, or one is bound to the 
other. But ſtrictly, it is the buying and ſelling of ſome per- 


ſonal goods whereby the property is altered. And in both theſe 
caſes he that doth ſell is called the bargainor, and he to whom 
the ſale is made is called the bargainee. 

The effect of this is to transfer the property; and this it Co.3. 4. 
will as effectually do as any other kind of conveyance what- &''* 
ſoever. And therefore the bargainee of a reverſion, howſoever 
he may not have * benefit of a condition upon the demand of 
a rent without giving notice of the bargain and ſale to the 


_— Jeflee ; and howlſoever if A. conuſee by a fine of a reverſion, 


before attornment of the tenant bargain and {ell the reverſion 
to B. that B. cannot diſtrain for this rent until he can get 
an attornment of the tenant ; yet the bargainee ſhall have bene- 
fit of a condition as an aſſignee within the ſtatute of 32 H. 8. 


Bargain and ſale is termed a real contract on à valuable conſideration, for paſſing manors, lands, tene- 
i or bereditaments, by deed indented and inrolled within fix months after the date thereof, without livery 
Bargain and ſale is a contract in conſideration of money, 
this manner of conveying lands is 


of ſeiſin, or attornment of tenants. 2 Ii. 672. 
paſſing an eſtate in lands and tenements by deed indented and inrolled: 


created and eſtabliſned by the 27 H. 8. c. 10. which executes all uſes raiſed; and as this has introduced a 
more ſecret way of conveyancing than was known to the policy of the common law, therefore the inrolment 


of the deed of bargain and ſale was made neceſſary by the 27 H. 8. c 16, Bac. Ar, Bargain and Sale. 
further in Lilly's Conv. 12, and 1 Hod 656. 


— 
— 
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Adjudged 


21H.6 43. 
per Yelver- 


ton » 
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Co. 8. 94. 
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10. Of a BARGAIN AND SALE. 


And it ſeems he may vouch by force of a warranty annexed 


to the eſtate of the land, becauſe he is in partly in the per, 


and partly in the poſt (1). 

All things for the moſt part, that are grantable by any other 
way from one man to another, are grantable and may be tranſ- 
ferred by way of bargain and ſale from one to another. And 
therefore lands, rents, advowſons, commons, tithes, profits 
of courts, and the like, may be granted by way of bargain 
and ſale in fee ſimple, fee tail, for life, or years. And all 
manner of goods and chattels, as leaſes for years, wardſhips, 
cattle, corn, houſhold-ſtuff, wood, trees, merchandiſes, and 
the like, are grantable by way of bargain and ſale (2). But it 
ſeems eſtovers, and ſuch like things de novo, and that have not 
eſſence before, are not grantable by way of bargain and ſale, as 


they are by way of grant or leaſe, and therefore that a bargain 
adnd fale of ſuch things is void (3). 
Stat. 27 fl. 


If any eſtate of freehold or inheritance be made of land by 
way of bargain and ſale, the ſame muſt be made by a writing 
or deed indented (4), and cannot be made by word of mouth 
only, as a leaſe for years, whether it be created de novo, or be 
in % before, may be. But lands in London by a ſpecial 
proviſo within the ftatute may be bargained and ſold by word 
of mouth without any writing (5). 2. The very words bargain 


219 


4. Of what things 
a bargain and ſale 
may be: or not. 


5. What ſhall be 
ſaid a good bargain 


and ſale ; and what 


things are requiſite 
tomake ſuch a bar- 
gain and ſale: or 
not. | 


Of lands. 


and ſell, are not neceflary to a good bargain and ſale; for 


words equivalent will ſuffice to make land paſs by way of bar- 
gain and ſale. And therefore if a man ſeiſed of land in fee 
do by deed indented, and by the words alien or grant, fel] 
them to another; or if ſuch a man covenant to ſtand ſeiſed of 


his land to the uſe of another ; and theſe deeds are made in 


_ conſideration of money, and the deeds be after inrolled ; theſe 


will amount to good bargains and fales. And if a man by a 


deed indented and inrolled in confideration of ten pounds paid 
to him, by the words, demiſe and grant, paſs his lands to 


another for twenty years; this is a good bargain and fale (6). 


# 8 8 
1 8 


— 


(x) It is ſaid that a bargain and ſale is not ſo ſtrong a conveyance as a livery; for if I have a rent charges 
in right of my wife out of the manor of D. and afterwards I purchaſe the manor, and afterwards by deed 
indented and inrolled I bargain and ſell the manor, the rent charge ſhall not paſs. 
or fine all uſes and poſſibilities are conveyed by reaſon of the forceable operation, but it is otherwiſe by bargain 
and ſale. See 1 Leon. 33.— The bargain and ſale veſts the uſe, and the ſtat. of uſes the poſſeſſion. Cre. 7 


1 Leon. 6. By feofſment 


Cs 


696. A bargain and fale does not paſs away nor affect a contingent uſe in the bargainor : but a ſeoffment or 
fine would transfer it. Hardy, 416. See more amply as to the operation of a bargain and ſale, 1 Hood 651. 


Com. Dig. Bargain and Sale (B. 3.). 2 Bl. Com. 338. Vin. Abr. Deeds (A). 
(2) As to bargains and ſales of goods and chattles, ſee Com. Dig. Bargain and Sale (A.) Biens (D. 3.) 


Grants (C). 


(3) A. by indenture inrolled bargains and ſells to B. in fee with 


2 way over other lands of A. the deed was 


held to be void as to the way, for nothing but the uſe paſſed by the deed, and there cannot be an uſe of a 


thing which is not in ez, as a way, common, &c. which are newly created, and until they are created, no 


uſe can be raiſed by bargain and ſale. Cro. Fac. 189. See further what may be re and ſold, Bac. 
Abr. Bargain and Sale (B). Com. Dig. Bargain and Sale (B.) Vin. Abr. Bargain and Sale (G). 


(4) And not by print or ſtamp, and it muſt be written on parchment 
or other material. 2 In. 672. 


or paper, and not upon wood, ſtone, lead, 


(5) For a valuable conſideration ; lands in the city of London being exempted out of the ſtatute 27 77. 5 
c. 16. and at the common law ſuch a bargain and ſale by word only raiſed an uſe, and the ſtat. 27 H. 8. c. 10. 
transfers the uſe into poſſeſſion. 2 Int. 275. Vin. Abr. Deeds (H). | 
(6) See accordingly the words demiſe and grant adjudged a good bargain and ſale without other words. 


1 Vent, 141. 


See alſo Taylor v. Vale, Cro. Eliz, 166. and Cro. Fac. 210. but tho' the words bargain and ſale 


ate acknowledged by Lord Coke not to be abſolutely neceſſary, yet he ſays it is good to make uſe of them, they 
being contained in the act. 2 Inf. 672. 
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220 | OF a BARGAIN AND SALE. Chap. 10. 


3. There muſt be ſome good conſideration given, or at leaſt ©» 476. 
faid to be given for the land. And therefore if A. (for divers 
good conſiderations) * or (in conſideration that the bargainee is 1 e,“ 
bound for the bargainor, and for divers other good cauſes) Pee 
b or {for divers great and valuable conſiderations) bargain and 5; El. 44. 
ſell his land by deed indented and inrolled to B. and his heirs ; 4. 
nthil operatur. But if in theſe caſes in truth there be money or pier 169. 
=> other good conſideration given, albeit it be not expreſſed upon the 
* P. 223. deed®the bargainee may aver it, and being proved, the bargain 
ona will be good. And if the deed make mention of money paid, as 
in conſideration of an hundred pounds, or the like, and in truth 
no money is paid, yet the bargain and fale is good. And no aver- 
ment will lie againſt this which is expreſſly affirmed by the deed. _ 
And if the deed mention and ſay (for a certain ſum of money) or Die 90. 
(for a certain competent ſum of money) theſe are good confider- 
ations (1). 4. There needs no livery of ſeiſin or attornment Co. 7 4e. 
in this caſe. And therefore if one bargain and ell a reverſion © 
by deed indented: and inrolled, for good confideration ; the 
reverſion will paſs without any attornment of the tenant. And 
if it be only a leaſe for years of a reverſion that is granted, there 
needs no attornment nor inrolment. And in cafe of a bargain 
and fale, the bargainee is*in actual poſſeſſion before any entry, ſo 
that the leſſee may attorn to the grant of the reverſion, as 
hath been ruled in MzZton's caſe Mich. 18 Fac. in Cur' Ward, 
by the two Chief Juſtices and the whole court. And yet 1 
think he hath not ſuch a poſſeſſion as to bring any poſſeſſory 
action for treſpaſs, or the like, until an actual entry: for where 
the ſtatute of 27 H. 8. of uſes provides, that the actual poſ- 
ſeſſion ſhall be adjudged according to the uſe, yet it ought 
to have a circumſtance which is requiſite by the common law, 


Co. 5. 112. 


vi. an actual entry in deed. But there muſt be an inrolment of sur. 25 s. 


lorollment, where the deed in caſe where any freehold doth paſs (2): for it is 51. 3 
neceſſary : and bow provided, that no lands (except in ſome corporations only) ſhall ” 
e paſs from one to another by any deed whereby any eſtate of 
inheritance or freehold ſhall be made, or take effect in an 
perſon or perſons, by reaſon only of any bargain -and fale 
thereof, except the ſame be made and done by writing in- 
dented, - ſealed and inrolled in one of the four courts [the 
Chancery, King's Bench, Common Pleas, or Exchequer, or 
elſe within the ſame county or counties where the lands fo 
bargained and ſold, do lie, before the Cuſtos Rotulorum, and 
two juſtices of the peace, and the clerk of the peace of the 
fame county or counties, or two of them at the leaſt, whereof 


— 
—— — 


p —_—— 
LAY . 


(x) If I bargain and ſell land to my fon, no uſes ariſe unlefs there be a conſideration of money; for ſell- 
ing, ex vi termini, ſuppoſes my transferring a right of ſomething for money, the common medium of com- 
merce. And if there be no ſuch conſideration, it may be an exchange, a covenant to ſtand ſeized, a grant 
Sc. but it can be no ſale, Treatiſe of equity p. 56. If the deed expreſſes for a competent ſum of money, tho 
the certainty of the ſum be not mentioned, 1t 1s good enough ; for againſt this expreſs mention in the deed no 


averment nor evidence ſhall be admitted. As. 569. Fiſher v. Smith. See more amply what ſhall be a ſuffi- 


cient conſideration, in Com. Dig. Bargain and Sale (B. 11.) Bac. Abr. Bargain and Sale (D). 

(2) And until the inrolment the lands remain in the bargainor ; for the bargain and ſale on the ſtatute 27. H. 
8. ch. 16. is but inchoatum and non perfectum, and gives nothing to the bargainee till the deed is inrolled, accord- 
ing to the ſtatute Vin. Abr. Deeds (N.) the ſtatute of inrolment extends only to a bargain and ſale of an 
eſtate of freehold, and the omiſſion in that ſtatute (it not being made to extend to bargains and ſales for 


terms of years) has occaſioned the invention of the conveyance by leaſe and releaſe, now ſo univerſally in 
practice, as was before obſerved, in page 217. 


4 | 4 the 


cc 


cc 


Chap. 10. Of a BARGAIN AND SALE. 


the clerk of the peace to be one (1). And the ſame inrolment 
to be within ſix months next after the ſame writing or deed 
is dated, And this ſtatute. was made in the ſame parliament 
wherein the law of transferring of uſes into poſſeſſion was made, 
to the end that men's lands might not ſuddenly and privately 
- paſs upon payment of a little money in an alehouſe, or the 
like. And herein theſe things muſt be obſerved, 1. The in- 
rolment upon ſuch a deed as to make the eſtate to paſs, muſt be 
in parchment; for an inrolment in paper is not good (2). 2. 
The deed inrolled muſt be indented-; for if it be but poll, the 
eſtate will not paſs. 3. It muſt be inrolled within fix months 
co. 5. 2. of the purchaſe or ſale. And this account muſt be. 1. From 5 
:]Dier213. the date, and not from the time of the * delivery of the deed. * p. 224. 
bm s 2. After twenty eight days to the month and no more (3). 


„ The day of the date to be taken excluſive, and for none of 


38 Fl. the days of the ſix months. And yet if a deed be inrolled the 
Ader 218, fame day it bears date it, is good. 4. If it be inrolled any part 
Qaeda in of the laſt day of the ſix months, it is ſufficient. And thus the 


the court o 


Nee. © deed may be inrolled within the ſix months, albeit either of the 


e parties die within the time. And if the deed be not thus in- 


rolled, it is of no force at all (4). So that if one bargain 
and ſell his land to me, and the trees upon it; in this caſe, 
albeit the trees might have been ſold alone by deed without 


— — 


(1) By the ſtat. 5th. Eliz. c. 26. bargains and ſales may be inrolled in the counties palatine of Lancaſter, 
Cheſter, and the biſhoprick of Durham, of manors, lands, Sc. within the county of Lancaſter, the county 
of Cheſter, or the county of the biſhoprick of Durham reſpectively.— By 5th. Anne ch. 18. bargains and ſales 
of any manors, lands, c. within the Meſt- riding of the county of York, which ſhall be inrolled before the 


regiſter for the ſaid Veſt- riding, or his deputy for the time being, in the public office at //atefield, ſhall be 


as good and available, as if the ſame had been inrolled in one of the King's courts of record at Veſiminſter, 
or before the Cuſtos Rotulorum, and two juſtices of the peace, and the clerk of the peace of the laid J/e/7- 


riding, or two of them, according to the act of the 27th. H. 8.—By: the 6th. Ann. c. 35. F. 16. The like 
_ proviſion is made for inrolling bargains and ſales in Beverley of lands within the. Eaſt-riding of the county of 


York, or the town and county of the town of Sing on upon Hull; and by the 3oth. ſea. of that ſtat. it is 
enacted, ** that in all deeds of bargain and ſale inrolled in purſuance of that act, whereby any eſtate of inbe- 
ritance in fee ſimple is limited to the bargainee and his heirs, the words grant, bargain and ſell, ſhall amount 
to, and be conſtrued and adjudged in all courts of judicature, to be expreſs covenants to the bargainee, his 
heirs and affigns, from the bargainor for himſelf, his heirs, executors, and adminiſtrators, that the 
bargainor, notwithſtanding any act done by him, was at the time of the execution of ſuch deed ſeized of 


the hereditaments and premiſes thereby granted, bargained and ſold, of an indefeaſible eſtate in fee ſimple, 


cc 
cc 


cc 
t enjoyment thereof againſt the bargainor, his heirs and aſſigns, and all claiming under him, and alſo for 
further aſſurance thereof to be made by the bargainor, his heirs and aſſigns, and all claiming under him; 
unleſs the ſame ſhall be reſtrained and limited by expreſs particular words contained in ſuch deed ; and 


(e 
ce 
cc 


action to be brought, aſſign a breach or breaches thereupon, as they might do in caſe ſuch covenants were 


expreſsly inſerted in ſuch bargain and \fale.”—By the 8th. Geo. 2. c. b. F. 21. the inrolment of bargain 
and ſales of lands in the North- riding of the county of York is authorized in the regiſter office for that Riding. 
—By the 33 Geo. 2. c. 30. F. 10. being an act for widening certain ſtreets, &c. in London, it is enacted, that 
all bargains and ſales made and acknowledged by any perſon or perſons whomſoever, and which ſhall be inrolled 
in the huſtings of the ſaid city, of any lands, tenements, and hereditaments, purchaſed by virtue of and for 


the purpoſes of that act, ſhall have the force, effect and operation in law, to all intents and purpoſes, which 


any fine or fines, recovery or recoveries whatſoever, would have, if levied or ſuffered by the bargainor or 
argainors, or any perſon or perſons ſeized of any eſtate in the premiſſes, in truſt for, or to the uſe of, ſuch 
bargainor or bargainors, in any legal manner or form whatſoever. | ee? 
(2) And by the 10th. Ann. c. 18. F. 3. a cepy of the inrolment of a bargain and ſale, examined with the 
inrolment, and ſigned by the proper officer, having the cuſtody of ſuch inrolment, and proved upon oath to 
e a true copy fo examined and ſigned, ſhall, in all caſes where a bargain and ſale ſhall be pleaded with a 


profert in curia, be of the ſame force and effect, as the indenture of bargain and ſale ſhould be, if the ſame 
was produced, | 


(3) See accordingly 2 Inſt. 274. 7 | 

(4) But if it is ſo made and duly inrolled, it is not effectual if the bargainor had any legal diſability, for if 
an infant bargains and ſells lands by deed indented and inrolled, he may avoid it when he will (altho', in 
the caſe of a fine he muſt reverſe it during his minority) for this deed was of no effect to raiſe an uſe, and the 
ſtatute of inrolments is intended only of effectual bargains and ſales. 2 1½. 673.—As to inrolments in various 
places, and the different forms of inrelments, ſee Lilly's Convey. 21. Vin, Abr. Deeds (K.) 1 Wd 654. 


3 L | inrollment 
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free from all incumbrances (rents and ſervices due to the Lord of the fee only excepted) and for quiet 


that the bargainee, his heirs, executors, adminiſtrators and aſſigns reſpectively, ſnall and may, in any 
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Of © BARGAIN ax» SALE. Chap. 10, 


inrollment, yet now being not inrolled, becauſe the ſale 180 


not good for the land, it ſhall not be good for the trees alſo. 


And no ſubſequent act will help in this caſe: for if one by 
words of bargain and ſale only, without any other words in the 
deed, grant a reverſion, and the deed be not inrolled, and after 


the tenant doth attorn; hereby nothing doth paſs, neither 


ſhall it enure as a confirmation. But yet this muſt be 
noted, that in ſome caſes, where a deed will not enure by way 
of bargain and ſale for ſome of the cauſes aforeſaid, it may enure 


to ſome other purpoſes. A bargain and ſale may be made of . 


goods, and chattles, without any ſuch ſolemnity as before; for 


it may be by word as well as by writing, with or without any 


words of bargain and ſale, as well as by thoſe words; by a deed 
poll, as well as by a deed indented; and that without any in- 


rolment at all, and without any delivery of any part of the 


things ſold, or of any piece of money, (as the manner is) in the 


the caſe of the bargain and ſale of lands. For howſoever 
perhaps in the caſe of a grant, or bargain and ſale, of goods, 
or chattles, by deed in writing, the conſideration is not ma- 
terial. And that if a man do by his deed under his hand and 
ſeal, bargain and ſell timber trees, or any other thing, with- 


out any conſideration at all, the ſame may paſs well enough; yet 


name of ſeiſin. But in this caſe alſo ſome reſpect is to be had Fler. 30k, 
| unto the cauſe and conſideration of the bargain, as well as in 


if the contract be by word, or by writing ſealed and not deliver- beer 29. 20. 


ed, if there be no conſideration or no good conſideration of it, it is 


of no effect at all. And therefore if a man by word of mouth ſell 
to me his horſe, or any other thing, and I give him or promiſe 


him nothing for it; this is void and will not alter the property of 
the thing fold. But if one, ſell me a horſe, or any other 
thing, for money, or any other valuable conſideration, and the 


ſame thing is to be delivered to me at a day certain, and by our 
agreement a day is ſet for the payment of the money ; or all, 
or. part of the money is paid in hand; or I give earneſt money 
(albeit it be but a penny) to the ſeller; or I take the thing 
bought by agreement into my poſſeſſion, where no money is 
paid, earneſt given, or day ſet for the payment; in all theſe caſes 
there is a good bargain and ſale of the thing to alter the “ pro- 


perty thereof: and in the firſt caſe I may have an action for 
the thing, and the ſeller for his money; in the ſecond caſe I 
may ſue for and recover the thing bought ; in the third I may 
ſue for the thing bought, and the ſeller for the reſidue of the 


money ; in the fourth caſe where earneſt is given we may have 
reciprocal remedies one againſt another; and in the laſt caſe the 
ſeller may ſue for his money. If A. ſell cloth to B. for ten 
ſhillings, and-B. takes away the cloth againſt the will of A. in 


ral this caſe A. ſhall have an action of treſpaſs againſt B. And if A. 


fell cloth to B. for ten ſhillings in his election to make it a bar- 
gain or not, and if he will he may keep his cloth until the other 


pay him, and if A. ſay nothing, but doth ſuffer B. to take it 
away; he may make it a bargain if he will, and bring an action of 


debt for his money. If J offer money for a thing in a market or 
fair, and the ſeller agree to take my offer, and whilſt I am tel- 
ling the money as faſt as I can, he doth ſell the thing to another; 
or when I have bought it, we agree that he ſhall keep it until I 
can go home to my houſe to fetch the money; in both theſe 
caſes, eſpecially in the firſt, the bargains are good, ſo as the 


ſeller may not ſell them afterwards to another, and upon the 
payment 


14 H. 8. 19. 
9 H. 7. 21. 
21 H. 7. 6. 
10 H. 7. b. 
Plow. 432. 
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payment, or tender and refuſal of the money owe upon, [ 
may take or recover the things. 
Co. 1.57 If one do bargain and ſell his land to me for money, to have 6. How a bargain 
10 ber and to hold to me generally, and doth not ſay to me and my ni we. Hall vs 
8 heirs ; by this I have but an eſtate for life and no more. M_” 
Pierr55- If one in conſideration of ten pounds paid by me doth bar- Of lands 
gain and fell his land to me and my heirs, to have and to hold 
to me to the uſe of the bargainor for life, the remainder in 
tail to me, the remainder to the right heirs of the bargainor ; 
this Habendum in this caſe is void, and I and my heirs ſhall 
have the land for ever (1). 
ce.6.3) If one in conſideration of ten pounds ſell me land for the 
term of twenty years, and doth not ſay when this term ſhall 
begin; in this caſe it ſhall begin preſently, See more in Ex- 
| poſition of deeds, chap. 5. in toto (2). 
Nele. 8j. If one fell me any thing by the tod, pound, buſhel, yard, Of good:: 
Prov: or ell; it ſhall be accounted me aſſured, and reckoned accord- 
ing to the cuſtom of the country and place, and not according 
to the ſtatutes or the meaſures of other countries. 


Plow. 86, If one ſell me twenty barrels of ale, or ten pottles, or Cups 
dle, Cu- of wine; by theſe - bargains I ſhall not have the barrels, pot- 
tract. 4. 


tles, or cups, with the ale or the wine. But if one ſell me a 
hogſhead, or a firkin of wine, it ſeems by this bargain I ſhall 
have the hogſhead and firkin with the wine. 
27 AN, 9. Tf one ſell me all his trees in ſuch a wood, and that I ſhall 
not cut them until Mzchae/mas, and in the interim hawks do 
breed in the Tu it ſeems in this caſe that the vendor ſhall 
have them, * and that I may not meddle with them. And * Pp. 226. 
yet ſee Co. 11. 58. which ſeems to be to the contrary. Sp 
eo. 4. 71. The inrolment of a deed of bargain and fale, when it is 5. How and to whit 
In", done within the fix months, ſhall to moſt purpoſes relate to the purpoſes a deed of 
time of the delivery or of the date of the deed. And it is dsa 2nd fate 2 


lands and the in- 
given aS Aa rule, that it ſhall have relation to the time of the rolment thereupon 


delivery of the deed, vis. to avoid all mean eſtates and charges ll relate.  Anc 
made to a ſtranger 'by the bargainor after the delivery of the e 2 
deed before the inrolment, but not to deveſt any eſtate lawfully 
ſettled in the interim in the bargainee himſelf. And therefore 
if one bargain and ſell his land by deed indented to one, and 
after, before the deed is inrolled, he enter into a ſtatute, or 
grant a rent-charge out of this land, or make a leaſe of the 
land to another, and then the deed is Doki within the time ; 

in this caſe the relation ſhall avoid all the mean charges and 
eſtates. And if A. bargain and fell his land by dced indented 
to B. and afterwards doth ſell the ſame land by deed indented 
to C. and the deed made to C. is firſt inrolled, and then the 
deed made to B. 1s inrolled alſo within the ſix months; in 
this caſe B. ſhall have the land, and the relation of his inrol- 

bier 2x39, ment ſhall make the inrolment of the other deed void (3). 


— .. 


— 


(1) See the caſe. in Dier. See alſo 4 V. Gallen, Ca in Chan. 114. | 

(2) A covenant in a bargain and ſale not inrolled is binding. 1 Ld. Raym. 288. Tho' after the inrol- 
ment and acknowledgement the bargainor or bargainee dies before the inrolment yet the land paſſeth, Wood's 
bf. 259. 2 Inft. 674. 

* (3) Accordingly | in Mood's Inft 259. if two bargains and ſales are made of the ſame lands to two ſeveral 
perſons, and the laſt deed is firſt inrolled, and afterwards the firſt deed is alſo inrolled within fiz months, the 
firſt buyer ſhall have the land : for when the deed is inrolled, the bargainee is ſeiſed of the land from the 
delivery of the deed, and the inrolment ſhall relate to it. See further A. 41. Cro. Fac. 53. 409. Ney 106. if 
a man bargains and ſells to A. and afterwards makes a bargain and ſale of the ſame land to B. and the deed 
to B. is firſt inrolled, but the deed to A. is not inrolled within ſix months, the bargain and ſale is good; 


but if the deed to 4, had been inrolled within the {ix months, the deed to B. had been void, Hb. 165, 
3 if 
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424 Of « BARGAIN AND SALE. Chap. 10. 
if A. levy a fine of the land to C. yet B. ſhall have the land. cz it 
But if the firſt deed made to B. be not inrolled within the ſixx 
months, and the deed to C. be inrolled within the fix months, 
contra.” 5 5 
If A. bargain and fell land to B. and after levy a fine to B. co. 4. 7. 
of the ſame land, and after within the ſix months the deed is 
inrolled; in this caſe B. ſhall take by the fine, and not by the 
bargain and ſale (1). Ms 5 
If one jointenant alien all his lands in Dale to A. and before gro, fut l. 
the inrolment the other jointenant die, and after the deed is *. 
inrolled; in this caſe but a moiety, and not the whole land 
doth paſs (2). 1 ; 35 
Bankiupt. If A. bargain and ſell his land to B. and after this A. doth se b. 
become bankrupt, and the commiſſioners ſell the land to C. OE 0 Me 
and after the deed is inrolled within fix months; in this caſe 
B. and not C. the purchaſor ſhall have the land (3). 


4 


Ward. | If A. bargain and ſell his land held 7 capite to B. in fee, Pack, 15 


and B. dieth before inrolment, and then the deed is inrolled; “- 
in this caſe the heir of B. ſhall be in ward, And fo was it Contrariun 
held by all the juſtices in Sir Walter Earl's caſe, Paſch. 15 Fac. tent pr 


Curia Ward. And yet in this the wife of the bargainee ſhall er l. 
Dower. not have dower, as was held by Anderſon chief juſtice, and 


juſtice Walmſley 3 Fac. Co. B. and again in Sir Robert Barker's 


Neat. caſe, 6 Fac. And if one bargain and fell his land to J. S. and 


after this the rent incur; and then the deed is inrolled; the 
bargainee, and not the bargainor, ſhall have the rent. Per 
curiam B. R. Hil. 11 Car. | | 
If A. bargain and ſell his land to B. in fee, and then marry ., kus. 
C. and die, and C. is endowed, and after the deed is inrolled ; _ 
* P. 227. in this caſe * the dower of the woman ſhall be taken away by 
relation, as was held in baron Frevil's caſe, 22 Elig. Co. B (4). 
Releaſe, If A. bargain and fell land to B. and C. in fee, and B. re- ; e. cz, 
leaſe to C. before the inrolment; this releaſe is void: | 
If A. diſſeiſor bargain and fell the land diſſeiſed to B. in $ ves in 
fee, and the diſſeiſee doth releaſe to the bargainor, and after g, 
the deed is inrolled; in this caſe this releaſe ſhall avail 
N 95 bargain and fell his land to B. and B. before inrol- 6 hie. 
ment doth bargain and ſell the land to C. the firſt deed is in- 
rolled, and then the ſecond deed is inrolled: in this caſe the 
laſt bargain and ſale is void, and ſhall not be made good 
by relation, as was held by the court in Sir Robert Barker's caſe. 


— 


—_ 


(1) For when the fee ſimple paſſed by the fine to the conuſee and his heirs, the inrolment of the deed 
afterwards could not deveſt and turn the eſtate out of himſelf which was abſolutely ſettled in him by the 
fine; for then, where he was in before in the per, he would be now in the pe. 4 Co. 71. a.—Bargainee 
may ſuffer a recovery before inrolment, for he is a good tenant to the præcipe; and this is ſaid to be war- 


ranted by practiſe, 1 Vent. 361. Perry v. Bowes. Vin. Ar. Deeds (N.) pl. 5. 2 Int. 675. Selwyn v. 


Selwyn, 2 Burr. 1131. 

(2) For the inrotment had relation to the making and delivery of the deed ; ſo that it ſhall give nothing 
but that which was ſold by it at the time of the delivery of the deed. Vin. Abr. Deeds (K) pl. 6. 

(3) As to the power of the commiſſioners over the real eſtate of the bankrupt, and in what manner the 
ſale thereof ſhall be made by them, ſee ſtat, 13th. Eliz. c. 7. 21 Fac. c. 19. 2 Bl. Com. 285. Green's Bank- 
rupt Laws 189. | | | | | 

(4) But relation in ſeveral caſes ſhall aid as in law, as in caſe of dower, &c. tho' not as of parties, vix. 
to make void acts of the parties good by relation or fiction of law. 3 Co. 29. a. Co. Lit. 150. a. 

(5) If a diſſeiſor bargains and ſells land, and the diſſeiſee releaſes to bargainee before inrolment, it is void. Arg. 
Rell. R. 425. ſays it was ſo adjudged Mich. 10 Eliz. Mocket's caſe. But a releaſe to the diſſe;ſor before inrol- 
ment had been good, and then the inrolment ſhould paſs the eſtate to the bargainee, and he ſhould take ad- 
vantage of the releaſe, 1 Roll. Rep. 425. Mich. 14 Fac. in pl. 16. Vin. Ar. Deeds (O.) pl. 11. If 


4 


So was it 
held in Sir 
Chriſto- 
pher Hat - 
ton's caſe, 


So hath it 


been ad- 
Judged. 


Chap: 


10. Of « BARGAIN AND SALE. 


If a leaſe be made rendring rent, on condition to re-enter for 
non-payment, and the leſſor bargain and ſell the reverſion by 
deed indented, and after the deed made the rent is in arrear, and 
then the deed is inrolled: in this caſe it ſhall not relate to give 


a re-entry for the condition broken. 


If A. bargain and ſell land to B. in tail, and B. before 
inrolment of the deed, doth make a leaſe according to the ſta- 


tute of 32 H. 8. and after the deed is inrolled: this is a good 
leaſe (1). 15 8 


And now we come to a gift. 


225 


(1) See more amply, as to the operation of a bargain and ſale, and of the inrolment thereof, and in what 


—— x 


caſes and in what manner it ſhall relate, Bac. Abr. Mergers and Sale (E.) Vin. Abr. Bargain and Sale (K. 


to N.) Inrolment (E.) Com. Dig. Bargain and Sale ( 
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Gift, uid, 1333 word, importing no more than the transferring of 
the property of a thing from one to another, is of larger 
— extent than a feoffment, which is always applied to an im- 
maoveable thing; for this is often applied to moveable 'things 
| alſo, as trees, cattle, houſhold-ſtuff, &c. the property whereof 
lis and may be altered as well by gift, as by ſale or grant. 
> Des And in this ſenſe a gift is ſometimes by the act of the erty 5 as 
when one man doth give a thing to another. And this is, or 
may be, either by word or by writing (1). And ſometimes it is 
by act of law; as when a woman is married to a huſband, or 
one is made executor to another ; in theſe caſes by the marriage 
only, or the taking of the executorſhip, the law gives all the goods 
of the woman to the huſband, and of the teſtator to his exe- 
cutor. So where one doth take my goods as a treſpaſſer, and 
4 I recover damages for them upon a ſuit in law ; in this caſe the 
14 law doth give him the property of the goods, becauſe he hath 
paid for them. But this word gift is ſometimes taken more 
* Pp. 223, * ſtrictly, and applied to a conveyance or paſſing of an eſtate of 
lands or tenements to another in tail, wherein this word Ded 


OE is moſt commonly uſed (2). And then, he which doth fo give 
Donor, the land is called the donor, and he to whom it is given, the 
Donee, donee. And this for the moſt part is by deed, though it may be 


otherwiſe. And for theſe deeds of gift, of immoveable or move- 
able things, ſee deed and grant in toto, wherein all the learning 
touching this matter is involved. 


And ſo we paſs to a Grant. 


„ p » 2 a 8 —— 4 —_— 
— 


(1) By the civil law a gift of goods is not good without delivery, yet in our law it is otherwiſe. per Cole 
Ch. J. 1 Roll. Rep. 61. | 5 = 5 

(2) The conveyance by gifts donatio, is properly applied to the creation of an eſtate tail, as feoffment is to 
that of an eſtate in fee, and leaſe to that of an eſtate for life or years. It differs in nothing from a feoffment, 
but in the nature of the eſtate paſſing by it: for the operative words of conveyance in this caſe are do or dedi; 
and gifts in tail are equally imperfe& without livery of ſeiſin, as feoffments in fee ſimple. And this is the 
only diſtinction that Littleton ſeems to take, when he ſays it is to be underſtood that there is feoffor and feoffee, 
% donor and donee, leſſor and leflee,” viz. feoffor is applied to a feoffment in fee ſimple; donor to a gift in 
tail; and leſſor to a leaſe for life, or for years, or at will. 2 Bl. Com. 316. See further as to a gift, in 1 Mod 
116, 659. Br. Abr. Done. Vin. Abr. Gift, | 
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HIS word is nen largely, where any thing is granted Sant. uid. 


or paſſed from one to another. And in this ſenſe it 
doth comprehend feoffments, bargains and fales, gifts, leaſes, 
charges, and the like, for he that doth give, or ſell, doth 


grant alſo. And thus it is ſometimes in writing or by deed, 
and ſometimes it is by word without writing. But the word 
being taken more ſtrictly and properly, it is the grant, con- 


veyance, or gift by writing, of ſuch an incorporeal thing as 
lieth in grant, and not in hvery, and cannot be given or 
granted by word only without deed. Or it is the grant of 


ſuch perſons as cannot paſs any thing from them but by deed, 
as the King, bodies corporate, Sc. And this albeit it may be 


Co. ſuper 
Lit. 49. 


made by other words, yet it is moſt commonly made by this 
word [grant] as being moſt proper to this purpoſe. Know 


therefore that amongſt hereditaments, ſome are ſuch as are faid 
to lie in livery, z. e. ſuch as whereof livery of ſeiſin may be 


made, as manors, houſes, lands, &c. And ſome are ſuch as 
do not lie in livery, . e. whereof no livery of ſeiſin can, nor 
need to be made, but they paſs by the delivery of the deed 
without any more; and of this fort are rents, reverſions, ſer- 


vices, adyowſons in groſs, and the like, which things cannot 


paſs from man to man without deed, or matter of record, which 
1s of a higher nature than a deed (1). And he that makes this 
grant is called the grantor, and he to whom it is made is call- 


ed the grantee. 


from the ſoil, as rent, common, &c. And ſome are of goods 


It is. taken here in the largeſt ſenſe as that which 'doth com- 
prehend both. And ſo ſome grants are of the land or ſoil it- 
ſelf: and ſome are of ſome profit to be taken out of or 


and chattles : and ſome are of other things, as authorities, 


elections, &c. And they are made ſometimes by matter of re- 


cord, and ſometimes by“ deed or writing in the country, and 


ſometimes by word without either. Some grants alſo tend to 


charge the grantor with ſomething he was not charged with 
before; and ſome to paſs ſomething out of him to the grantee ; 
and ſome tend to diſcharge the grantee of ſomething, where- 
with he was charged or chargeable before, and whereof he is 
now hereby diſcharged (2). | 

Regularly theſe things are requiſite in every good grant or 
gift. 1. That there be a grantor, donor, &c. and that he be a 
perſon able to grant, and not diſabled by any legal or natural 


Graritor Grantee, 


2. Duotuple. 


* P. 229. 


3. Things neceſ- 
ſarily requilite to 
ever) good grant. 


(1) On this difference between things corporeal and incorporeal, it hath been held, that there can be no 
diſcontinuance of things which lie in grant; and therefore if tenant in tail of a rent, advowſon, common, or 
remainder or reverſion expectant on a freehold, make a grant by deed or fine, or diſſeiſe the tenant of the land out 
of which the rent is iſſuing, whereof he is ſeiſed in tail, and make a feoffment with warranty, that theſe acts 
work no diſcontinuance of the intail, for nothing paſſes but during the life of the tenant in tail, which is 
lawful. Co. Lit. 327. b. 3 Co. 85. b. Alſo of things which may be transferred without the notoriety of 
livery of ſeiſin, ſuch as rents, advowſons, &c. which lie in grant, a man cannot by any act in Pais forteit 
them. Bac. Abr. Grants, —See further, as to the nature of a grant, in 2 Bl. Com, 317. 


(A. 2.) 


(2) See accordingly 1 Wood 660. Shep. Law of Afſur. 150. 


4 


Vin. Abr. Grants 


impediment. 
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impediment. 2. That there be a grantee, donee, Cc. and verse. 
that he be a perſon capable of the thing granted, and not diſ- 
abled to receive it. 3. That there be a thing granted, and that 
the thing be ſuch a thing as is grantable. 4. That it be grant- 
ed in that order and manner that law requireth : as where the 
thing is not grantable without deed, that it be done by deed. 
And if it be by deed, that the deed have apt words to deſcribe and 
ſet forth the perſon of the grantor and grantee, and thing grant- 
ed, Sc. and that all neceſſary circumſtances, as ſealing, and delivery, 
and livery of ſeiſin, and attornment where it is needful, be ob- 
ſerved, 5. That there be an agreement to, and acceptance of, 
the grant or thing granted by him to whom it is made: and 
for default in either of theſe particulars a grant may be void. 
In acquirendo rerum dominio ſcilicet quod donationes non valent licet Po. Srant 
Ant inceptæ nifs ſint perfectæ. But if grants be very ancient, and 
the things granted have been enjoyed according to the grant 
ever ſince the making of it; in this caſe the grant may be good, 
notwithſtanding ſome legal defet in ſome of theſe particu- 
1 3 LITE 5 
4. What ſhall be Corporations, as Dean and Chapter, Mayor and Commu- ek. Ste. 
* 3 nalty, and ſuch like, regularly can neither grant lands, goods, 
or ſale: or not. or Chattels, but it muſt be by deed. But the grantees of ſuch 4 «. 7. 5. 
1. For the manner perſons, and all other common perſons, may grant or give any 16 H.). 
of it: and what d ; Ng. 3 | 0 H. 7. 3 
may be granted thing which doth lie in livery, as manors, houſes, lands, and g. . 
without deed: or ſuch like things, in fee ſimple, fee tail, for life, for years, or 
not: and bow. at will, by word without deed. And if a leaſe be made of 
Rents, ſervices, &c. k 4 7 . 
Ts Rs any ſuch thing for life or years, with a remainder over in fee 
ſimple, fee tail, or for life; it is good, albeit the ſame be 
done by word without any deed in writing (1). 
Such things as are faid to lie in grant and not in livery, Cs. uber 
generally cannot be granted or given, had or taken, without 3 
deed; unleſs it be in ſome ſpecial caſes (2). And therefore rents 6 60, 63. 
and ſervices, and ſuch like things which are in groſs, and not Bro. Gnm 
incident to ſome other thing, may not be granted without a 
deed. And therefore if a rent-charge be granted unto me for 
years, I may not grant this rent over without deed. And if 
there be Lord and tenant of arable land by fealty, and the ſer- 
vice of yielding the tenth ſheaf of corn before it be ſowed; 
* P. 230. the Lord cannot grant this ſervice for * years without deed. 
But if a rent, or any ſervice be parcel of, or incident to, a 
manor, or any other thing which is grantable without deed ; in 
this caſe, by the grant of the principal by word, this thing may 
paſs, as belonging thereunto without any deed. Alſo rents or 
ſervices may be granted upon a partition by one coparcener to 
another without deed (3). „ 61, 
Reverſion or re-. A reverſion cannot be granted in fee ſimple, fee tail, for 1 
mainder. life, or years, without deed; unleſs it be in cafe where it is 1d. 


104. 


Perk, Sect, 


1 


2 


— 


(1) Before the ſtatute 29 Car. 2. c. 3. for prevention of frauds and perjuries. — That ſtatute has been often 
referred to, in the notes to this edition: and as that act paſſed fince the third edition of the Touch/one (in 1651.) 
the ſtudent will therefore conſider the alteration made by that ſtatute in the ſeveral parts of the Touchſtone, which 
treat of leaſes (exceeding the term of three years) grants, Cc. being made by parol and without deed in writing, 
if the act is not partlcularly mentioned. | 

(2) Becauſe of things which lie in grant, no poſſeſſion can be delivered; and they are not like corporeal in- 
heritances, which paſs by livery; and therefore he that claims them muſt ſhew a grant of them, which he cannot 
do without deed. | 

(3) Accordingly, Co. Lit, 169. 


ED | 17 parce] 


Chap. 12. 3 TR ANT. 229 


parcel of a manor (1). But a reverſion may be granted upon a 

partition by one coparcener to another without any deed. And 

the ſame law is of a remainder, And therefore if one make a 

leaſe for life or years to one, the remainder in fee fimple, fee 
tail, or for life, to another without deed; howſoever this be a 
good remainder in the firſt creation without deed, yet this re- 
mainder cannot be granted over without deed. | 
15.7.8, A parſonage or rectory, albeit it conſiſt of nothing but tithes, Adson, Tithes 
o = 3 and the like, beſides the church and-church-yard, and it hath * 
218. 6. 43. no houſe nor glebe belonging to it, yet may be granted with- 
out deed in fee ſimple, for life, or years: and then the tithes 
and offerings will paſs as incident. But the tithes alone, or 
a portion of tithes, oblations, mortuaries, or obventions, are 

All this ws not grantable by themſelves without deed. And therefore a 

f B. k. leaſe parol of tithes, albeit it be but for years, is not good. 

And if the Parſon agree with one of his pariſhioners, that he 

ſhall have his own tithes ; this is not a ra grant of the tithes, 
neither may it be pleaded or uſed ſo; but perhaps by way of 
agreement a pariſhioner may retain his tithes. And if a leſſee. 

for years of tithes will grant it over to another at will only, it 

cannot be done without deed, as was held by Baron Denham, 

Mick. 3 Jac, 2 Car. at Sarum aſſiſes. And yet it is held that a Parſon may 

beben, grant his tithes from year to year to him that is to pay them 

without any deed, but this is by way of retainer. But this ; 

grant or agreement muſt be made to and with the party him 

ſelf that is to pay the tithe, and not with another : neither 

can this intereſt be aſſigned, or a ſtranger take advantage of it, 

as hath been agreed in the caſe of Hawkes and Brafield, Paſch. 

3 Jac. B. Rx. PT Hagel 5 = 
x4, 3.48, An advowſon in groſs cannot be granted without deed ; yea 
Bre 4.3 the grantee of the grantee of an advowſon is to ſhew both the 
Co. 1. 1. deeds, But an advowſon is grantable upon a partition between 

coparceners without deed. And an advowſon incident to a 

manor, or piece of land, is grantable with the manor or land 

Flow, 130. Without any deed, The next avoidance to a church is not 
93-447 grantable without deed (2). ,” 


Perk, Set, Common of paſture, of eſtovers, turbary, fiſhing, &c. can- 


61. 


Common of paſtuie, 
not be granted in fee ſimple, fee tail, for life, or years, unleſs &. Ls 
it be in caſe of partition, or of appendancy as incident to ſome 
corporeal thing, * without deed, And therefore if a man 
grant by word of mouth to me common for twenty beaſts in 
his manor ; this is not good. Neither, if it be granted to me 
by deed, may I grant this over to another without deed. But 
if a man have common of paſture appendant or appurtenant to 
his land; in this caſe he may grant his land with the common 
5H, 7.3, appendant by word only without any deed. Franchiſes, as pw andgucn 
fairs, markets, courts, warrens, and the like, or the profits like things. 
thereof, are not grantable without deed. But it ſeems a hun- 
dred is grantable without deed ; for that is /berum tenementum. 
The profits of a mill, county, ferry, corody, or the like, are 
„ „ 0 grantable without deed. . b 
viergt.126, Things in action, as a right or title of action that doth only Things in adion, 


Doct, & 


54.16, depend in action, and things of that nature, as rights and and fuchlibe things, 


* P. 231. 


ä 


(1) 2 Roll. Abr. 62. 
(2) See accordingly in Cro. Eliz. 163 Criſpe's caſe.— Long and Hemming's caſe, 1 Leon 207. Co. Lit 332, 


855, and Yhiſller's caſe, 10 Co, 63. See more amply how an advowſon ſhall be granted, in Cem. Dig. Advow- 
on (C. 1.) | | 
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titles of entry to any real or perſonal thing, are not grantable 
at all, but by way of releaſe to the tenant of the land, Sc. by 
which means it may be extinguiſhed: but this may not be 
neither without deed. And therefore if a man take my goods 
as a treſpaſſor, or I deliver him my goods to keep, and af- 
ter I. will give theſe goods to bim; I cannot do this without 
debd, :- > 
An election, condition, conchant, aſſent, licence, or liberty, pie 281. 
cannot be created and annexed to an eſtate of inheritance or 
freehold, without deed. | 
Offices, N priviledge to hold land for life without ren of co. 9, 
waſte is not grantable without deed. Offices for the moſt part 
are not grantable without deed. And yet ſome inferior offices, 
as ſtewardſhips, bailiwicks, and the like, are; for ſuch officers a 
Lord of a manor. may retain by word without deed. 


Chattels, Moſt chattels real and perſonal may be given and granted per INA 
without) deed, . And therefore if a man by word of mouth 87,5... 


grant, give, or {ell me his leaſe for years (1), the wardſhip of * 
body and land, or the wardſhip of land that he hath by reaſon “.. 
of a tenure by knight's ſervice, or by grant from the King, or flo. 150 
grant or ſell me the trees ſtanding upon his ground, the corn 
growing upon his land, his horſe, ſword, plate, or other houſe- 

hold ſtuff; this is a good grant or gift. But the wardſhip of 

the body of an heir only cannot be granted without deed. 80 

a next preſentation cannot be granted without deed (2). 


What by the ſame If one grant his. reverſion of land to one, and by the ſame Plov. 540. 


deed, deed granteth a rent out of the ſame land to another, and deli- 
vereth the deed, to both of them at one time; this is good, 
and ſhall enure firſt as a grant of the rent to one, and then as 
a grant of the reverſion to the other. | - 
I one convey land to another, and the grantee by the * Dier 6. 
deed doth grant a rent or common to the grantor out of the 


ſame land conveyed ; this is as good as if it were by another 
deed. 


©Þ. a4, Dedi & 6 be the moſt apt words. for all kind of 


By what words of grants; yet it may be by other words, and the grant as good 
Stant. as by thoſe words(3)... 
2 The beſt way in grants is to grant by W in the pr reſent 5. un; 
tenſe as well as in the preterperfect tenſe. But a grant by 
Vords of the preterperfect tenſe only, as by Dedi & conceſi 
only without words of. the preſent tenſe is good (4). 
2. In reſpeR of the N this part two things are requiſite: 1. That the Sea Teuf. 
ee 8 ee grantor be a perſon able. 2. That, if the grant * by deed, Numb. 4. 
ming of him. and he be ſufficiently. deſcribed and ſet forth, either by his pro- fer . 
who may be a gran- per names or elſe by ſomè other matter of diſtinction. Note | 
er: OE therefore that , Baa may be a feoffor, may be a grantor. 


And. La Adu politic, or corporate body, (not prohibited 


— 
_— _ — — 


(1) A leaſe is not aſfignible wittour®s a writing agnes by the parties hide the ſtatute 2 Car. 2. Queen v. 
Goddard. 3 Salk. 171. | 
(2) See according 10d 662. and fully as to a grant of the next preſentation, Com. Die. Condition (C. 2.) 
(3) The words ded! or conceſſi „may amount to a grant, a feoffment, a gift, a leaſe, a releaſe, a confirmation, à 
cara: Sc. and it is in the election of the party to uſe to which of theſe purpoſes he will. Co. Lit. 301. b. 
(4) In many caſes the law creates a good grant without expreſs words; becauſe it is the deſign of the law 
to render all contracts binding and effectual, ſo far as the intention of the parties may be gathered from the 
deed ; and ſuch interpretation is made ſtrongeſt acainſt the grantor, becauſe he is preſumed to receive a valu- 
able conſideration for what he parts with, 2 Koll. Alr. 56. Bac. Abr. Grants (F.) See further by what words 
grants may be made, or what may be laid to amount to a grant, in Vin. Abr. —0— (H. 7). , 
V 


Chap. 12. „%%% Wy 


by law, as Monk, Friar, woman covert, infant, and ſuch like) 

may be a grantor, donor, &c. And the grants of ſuch. per- 

ſons will be good. „ N 
An alien may, and is able to grant or give any thing that he Allen. 

is capable to have or take by grant or gift (1). = 


Perk, Sect. A perſon attainted of treaſon or felony may give or grant his Perfan attaint or 


26 eb. land; and this is good againſt all others beſides the King, and outlanred. 


the Lord of whom his land is held. And he may grant or 
give his goods to relieve himſelf in priſon ; and this will be 
good againſt all others, and the King and Lord alſo. A per- 
{on outlawed in a perſonal action may give or grant his goods 
or chattels ; and the gift or grant will be good againſt all others 
but the King (2). 8 | 


231 


co. fore, The Queen may without the agreement of the King make Woman covert, 


Fal Seck. grants, gifts, Sc. of her lands or goods (3): but another wo- 


8. 20, 4. man that hath a huſband cannot give or grant her lands or 


See ch. 2. 


= DO IG Eu EY — * 8 1 
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Numb. 6. goods without her huſbands conſent, unleſs it be in ſome ſpe- 
cial caſes. And albeit ſhe do recite by the deed that ſhe is ſole 
and not covert, yet this will not help. And if the caſe be ſo, 
that by agreement between her and her huſband, there be a cer- 
tain portion of her huſband's lands or goods allotted unto her 
to diſpoſe of, and manage at her pleaſure, yet ſhe alone without 
her huſband can make no good grant or gift of any part of 
theſe lands os goods. But if the grant any thing by fine, and 
the huſband do not avoid it during the coverture ; this grant 
will bind her after his death. And if ſhe make a gift or 
grant of her huſband's goods, it is thought this is not good un- 
| til her huſband agree to it (7 % 7 
9H.7.24 An infant cannot make any gift or grant, &c. that is good, 
berk. Sect, but in ſpecial caſes; for if he maketh any grant or gift that 
io ++ taketh effect by the delivery of the deed only, as if he grant a 
24-5. rent-charge out of his land, or make a feoffment with a letter 
Numb. 6, Of attorney to give livery of ſeiſin, or give or ſell his horſe, 
and the buyer or donee take him himſelf; theſe are void 46 
initio. And if the grant, or gift take effect by the delivery of 
his own hand, as if he“ make a feoffment and give livery of * P. 233. 
ſeiſin himſelf, or fell a horſe and deliver him with his own 
hands; this is voidable by the infant himſelf, or others that 
ſhall have his right, Sc. But if an infant grant any thing by 


3 * 


— 9 5 


(1) An alien may purchaſe any thing, but can hold nothing except a leaſe for years, of a houſe for conve- 
nience of merchandize ; all other purchaſes (when found by inqueſt of office) being forfeited to the King. 
He is not capable of inheriting or tranſmitting by deſcent ; but it he be made denizen, the iſſue which he hath 
atterwards ſhall be heir to him, Co. Lit. 2. 8.— The law will not give an alien the benefit of taking by act of 
law; as by deſcent, curteſy, dower, or guardianſhip, becauſe he cannot keep it ; & lex nibil facit fruſtra. per 
Hale ch. B. 1 Vent. 417.—Alienation to an alien is a caule of forfeiture to the crown of the lands to aliena- 


ted. 2 Bl. Com. 274. See more fully, as to the law reſpecting the capacity of an alien to acquire or convey 


property, in the notes to the 13th Edit. Co. Lit. 2. 8. 42. Vin. Abr. Alien (A.) Com. Dig. Alien (C). 
(2) Perſons attainted of treaſon or felony are incapable of conveying, after the offences committed, provided 
attainder follows. Co. Lit. 42.—ſee more amply as to the conſequences of attainder or outlawry, with reſpect to 
the forfeiture of the lands of perſons attainted or outlawed, and how far and in what caſes grants made by them 
are effectual, Bac. Ar. Forfeiture (A.) Outlawry (D.) Com. Dig. Forfeiture (B. 1.) Utlagary (D.) Bac. 
Uſe of the Law 42. 1 Wilſ. Rep. pt. 2. p. 219. 2 Bl. Com. 290. Vin. Abr. Attainder (B). Forfeiture (P). 
(3) The Queen conſort is of ability to purchaſe lands, and to convey them, to make leaſes, to grant 
copyholds, and to do other acts of ownerſhip, without the concurrence of her Lord; a very antient privilege 
and which no other married woman hath, See 1 Bl. Com. 218. 7th edit. and further in Co. Lit. 133. a. 
(4) As to grants by feme coverts, ſee the references in note 2 to p. 54, and more amply in Bac. Abr. Grants 


(A. 4.) Baron and Feme (I.) Com. Dig. Baron and Feme (P.) (Q). 8 
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Vos ſane menorie, All gifts, grants, &c. made by deed in the country by thoſe o 123 
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fine; this muſt be avoided during his dre or elſe it cannot 
be avoided at all (1). 


Dureſs, All grants that are made by dureſs, are voidable by the par- Perk. see. 


ties themſelves that make it or others that have their eſtates, ** 
Sc. But if it be done by fine, it is good and unavoidable. 
that are non ſane memoriæ are good againſt themſelves, but void- RY 
dable by thoſe that are their heirs, executors, or have their 8 
eſtate. But if it be by fine it is good and unavoidable. | 
A man that is born dumb, or dumb and deaf, if he have Perk. Set. 
_ underſtanding, may by, delivery of the deed and making of ſigns 4 


make a good grant, gift, Sc. But a man that is born deaf, 
dumb and blind cannot (2). 


Baſtard, A baſtard may give or grant as well as any other man, n | 


wh. 
he hath gotten a name by reputation. 


Parſon: A Parſon may grant 3p thing belonging to his putſoniite for See Leaſe, 


no longer time than for his own life, and therein likewiſe but 
during his reſidency, albeit he have the conſent of the patron 
and ordinat 


Corporation. Neither the head vichaky the members of a corporation, Perk, Sect, 


nor the members without the head, as Dean without the Chap- < * 
ter, or Chapter without the Dean, may give or grant any of 
the lands belonging to their corporation. 


| Bxecutors, One executor or adminiſtrator may give or ſell any of the See Exccu- 


goods of the deceaſed ; and this is good to bind all the reſt (3). 
What grants eccleſiaſtical perſons may make of their eccle- 
ſiaſtical lands; huſbands of the lands of their wives; and te- 

nants in tail of their lands intailed ; See in /eaſe. | 
Miſnaming. The name of the perſons in grants is ſet down only to diſtin- Co. 6. 6, 

| guiſh perſons, and to make the perſon intended certain: and © 

therefore howſoever it be beſt and moſt ſafe to deſcribe the per- 

- ſon by his true and proper name of baptiſm, and alſo by his 

ſirname, and if it be a corporation by the true name whereb 

the corporation is made, yet miſtakes in this caſe unleſs the 

be very groſs, will not make void the grant. Nihil facit error 

nominis cum de corpore conſtat. And therefore if one that is a 

baſtard hath gotten a name by reputation in the place where 

he doth live, or another man hath gotten another name b,. 

common eſteem than his own right name, or is uſually called 

by another name than his true name in the place where he 

lives, in theſe caſes they may grant by this name, and the . 

grant is good. And if a man be baptized by one name, and 2 


after be confirmed by another; ſome have ſaid he may grant by Ti. 


—__— *» 


n 


(1) See before note 1. to p. 7. and note 2. to p. 54. and n with reſpeCt to the * of infants, in the 


caſe of Zouch v. Parſons, 3 Burr. 1794. The firſt general queſtion in that caſe was, whether the conveyance 


was good and bound the infant; reſpecting that queſtion the Ch. J. elegantly ſays, miſerable muſt the condition 


of minors be, excluded from the ſociety and commerce of the world, deprived of neceſſaries, education, 


employment and many advantages, if they could do 20 binding acts. Great inconveniences mult ariſe to 
others, if they were bound by no act. The law therefore, at the ſame time that it protects their imbecillity 
and indiſcretion from injury through their own imprudence, enables them to do binding acts, for their own 


benefit ; and without prejudice to themſelves, for the benefit of others, — The court in that caſe held, that the 


conveyance, which was by leaſe and releaſe, bound the infant, 

(2) See fully in the references in the notes before ; and in Bac. Abr. Grants (A, 5). 

(3) If a man appoints ſeveral executors, they are eſteemed in law but as one perſon, repreſenting the teſta- 
tor; and therefore the acts done by any one of them, which relate either to the delivery, gift, ſale, payment, 
poſſeſſion, or releaſe, of the teſtator's goods, are deemed the acts of all; for they have a joint and entire autho- 
rity over the whole. Godolp. Orp. Leg. 134. 1 Roll, Abr 924. Went. OF of Ex. 95. See further poſt in the 
chapter on Teſtaments. 
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Perk. Sect. either * of theſe names. Sed Quere. And if Jobn at Stile P. 234. 
grant by the name of William at Stile; this grant is good. Et 
fic. de ſimilibus. And theſe grants are good eſpecially, when 


39+ 

Co, ſuper 
Lit. 3+ 
Fitz. grant 
67. 

* Sect. 
42. 
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there is ſome other addition to make it more certain; as when 
a Duke, Marqueſs, Earl, or Biſhop grant by their names of 
honour or dignity, and grant without any name, or with a falſe 


name of baptiſm ; as when the Duke of Suffo/k by the name of 


Perk, Sect, 
40. 


the Duke of Sufo/k without any more words, or by the name 
of William Duke of Suffolk, when his name is John, or the 
Biſhop of Norwich grant ſo; theſe are good grants, becauſe 
there is but one ſuch Duke, and one ſuch Biſhop, within the 
kingdom. So if a Dean and Chapter, Mayor and Communalty 
grant by the name of their corporation without any addition of 
chriſtian or ſirname; it is good. And eſpecially then alſo 
are theſe grants good, when the true name doth appear in ſome 


other part of the deed. As when John at Stile reciteth by 


3 H. 6. 26. 
Verk. Se 


38. 42. 


his deed that his name is John at Stile, and by the ſame deed 


doth grant by the name of Thomas at Stile. 0 Alice at Stile 


reciting by her deed that ſhe is a feme covert, when in truth 
ſhe is ſole. But if an ordinary man grant by his firname only 
without any name of baptiſm, or by his name of baptiſm 
without any firname at all; in theſe, and ſuch like caſes, for 
the moſt part the grant will be void for incertainty ; unleſs there 
be ſome other matter in the deed to help it, or ſome matter 
done ex poſt facto to ſupply it: for in ſome caſes where the 
thing granted doth lie in livery, ſuch a miſtake or incertainty 
in the grant may be holpen by the livery of ſeiſin upon the 


ee.6.65.6. deed afterwards. And ſo alſo it is in the names of corporations; 


122.11. 19. 
Dier 1 50. 


for if the variance and miſtake by omiſſion or alteration be 


Ge 124. only in ſome ſmall matter, ſo as it is literal and verbal only, 


Co. ſuper 


the grant will not be hurt by it. But if the miſtake or omiſ- 
ſion be in the ſubſtance of the name; the grant may be void 


by it. And therefore if Decanus & capitulum eccleſiæ cathed'. 
ſanfte & individ. Trin. Caerlil. grant by the name of Decanus 


eccleſie cathed. ſanctæ Trin. in Caerlil. & totum capitulum 
eccleſie predict this is good: Et fic de ſimilibus: for if the 
ſenfe doth {till remain either expreſly, or by neceſſary impli- 
cation; and the deſcription be ſuch, as doth import a ſufficient 
and certain demonſtration of the true name ot the corporation 
according to the foundation thereof, it tutficeth. But if any 


of the ſubſtance or eſſence of the name be omitted, contra. And 


therefore if a corporation incorporate by the name of Prepgſiti 
& collegit regalis coll. beatæ Marie de Eaton juxta Windſor grant 
by the name of Prep. & ſociorum Colleg. regalrs de Eaton, &c. 


leaving out Collegium et beatæ Marie ; this grant is void (1). 


233 


Touching this part three things are requiſite. 1. That the 3. In reſpeR of the 


ring grantee be a perſon capable, i. e. that he be a perton in being 
Sin fog. at the time of the grant made, and not ditabled by any legal 
Nanb. . * impediment to take by the grant. 2. That if the grant be 
by deed, the grantee be ſufficiently named, or at the leaſt ſet * 
forth and diſtinguiſhed by ſome circumſtantial matter, and that he 
be ſo named or deſcribed as that he may be capable by that name 
whereby he is ſet forth. 3. That he himſelf, and nota ſtranger, 
do take by the ſame grant. Note theretore, that all natural and 
politic or corporate bodies that are not diſabled by law may be 


grantce and the na- 
ming of him. 
who may be a pgran- 
* &c. And how. 


And 


(1) The words © beate Harie” are not ape in 10 C9. 124. to have been omitted; but the omiſſion 
of thiſe words, as well as of the word *co/legium®” is mentioned in Dier 150. 


30 


grantees. 
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grantees. And all perſons that may be grantors may be grantees : 
and ſome others that cannot-grant or give yet may take or receive. 
And a grant made to one, two, three, or twenty ſuch per ſonsis 
d. A grant of land, or rent in poſſeſſion,” to the right heirs , „ 
of J. S. I. S. being then living, is void; for there neither Perk. Seet 


is, nor can be, any ſuch perſon in rerum natura; for no man &. . 
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can be an heir to another that is living. But ſuch a grant to 
one in remainder is good, if ſo be that J. S. die before the par- 
ticular eſtate end, and before the remainder happen. So if a | 
N grant be to him or her that ſhall be the firſt child of 1 S. and | 
" he have no child at the time of the grant, this is void. So if p 
4 a grant be made to the wife or child of I. S. when there is 
* none ſuch, it is void. As if a grant be to I. S. and to his firſt | 
* born ſon, or to I. S. and her that ſhall be his wife, and he 
| hath at the time of the grant neither wife nor ſon ; in theſe 
| caſes, the grant is void as to the wife and ſon; and J. S. ſhall 
have all by the grant (1). 1 
Alien. An alien may be a graatee ; but if any thing be granted unto Co, ſuper L 
him whereof he is incapable, as any eſtate of lands in fee ſimple 3 
| | for life, or years, he cannot hold it, but the 10 will have it 
Prerogative. from him. 5 | 
Perſons attain, A perſon attainted of treaſoh or felony, before or after attain- Co, ſuper 
my der may be a grantee; but he cannot hold the thing granted; for vc. 5, 5 
if the King or Lord will, he may have it from him. 80 alſo © b 
perſons outlawed in perſonal actions may be grantees of lands, 0. 
or goods; but the King will have the Nun of the ne. and — 
property of the goods. 4 
Woman covert. A woman covert may be a grantee; 3 but ** huſband may by Perk. Sect, 6; 
ais diſagreement avoid the grant. And yet if he do not avoid it u. . = 
in his life time, the grant will be good: and he that will have Lr. . Pe, 
the grant to be void, muſt ſhew dane * Hulband did ne Br 
to it. Do 
| Infant. An infant may be a eranites} fot Mis'i is pedal © to be for hib ba. 8. ” 
| advantage. And yet at his full age he may agree to it or avoid &, e 55: 


it, perfect it, or diſagree to it, and without any. cauſe ſnewed. .. 
Men nen ſane me. A man non ſane memoriæ may be a grantee as well as any cs, 1. 
8 other man, and it ſeems theſe grants cannot be afterwards avoid- 
| ed. But ſuch men may not be grantees of offices of truſt and 
| ſuch like things. 
Baſtard, A A baſtard, perſons deformed having human ſhape, lepers, Co. Ide. 
and ſuch like, may be yn of lands or goods, Sc. as other 


men may be (2). 


Hermaphrodite. An hermaphrodite may be a grantee according to the moſt co. tem. 
prevailing ſex. 
Clerk convict. * A clerk convict, and a man impriſoned; may be a grantee 48 Co. forer 
hg regs well as any other. And fo alſo may a villain of the King or vrt Ses. 
P. 236. of a common perſon; but he cannot retain the thing granted, * 


| for the King or Lord may have it from him if he will. But 


— 


(1) By the ſtat; 10. and 11th, William 3. c. 16. poſthumous children are adde to take in ke, in 
the ſame manner as if they had been born in their father's life time ; although there happen to be no eſtate | ( 


limited to truſtees after the deceaſe of the father, to preſerve the contingent remainder to ſuch after-born chil- diſa 
dren, until they are born, or come in eſſe, to receive"the ſame. See further how far the law regards and takes dec 
notice of infants 11 ventre ſa mere, 1 Bl. Com. (7 Edit.) 130. 2 vol. 169. Bac. Abr. Infancy (C.)— Fearne on 3 
cont. rem. 3d. Edit. 235. n t 
(2) See further in ot caſes baſtards ſhall take by a grant or deviſe in Vin. Abr. Baſtard (P.) Com. Dig. ph 

Baſtard (E.) 1 Burn's Eec. Law. 120. 3d. Edit. 7 
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Chap. 12. r n A & TO 


Monks, Friars, and ſuch like perſons, cannot be grantees, fot 

they are utterly diſabled (1). eser fag o.com ng Pe 
Co, ſuper Re 
Lit. 3+ 


ſpecial heed muſt be taken to the name of baptiſm, for that a 
man cannot have two or more names of baptiſm, as he may of 
firnames. And yet in ſome caſes, though the name be miſtaken, 
«130. the grant is good. As if a grant be to J. S. and Em his wife 
WY Son. and her name is Emelin, or a grant is made to Alfred Fitz 


fir mation 
o 


Jo. 6. 6g Robert Earl of Pembroke where his name is Henry; or to George 


E. 4. 5 4 8 4 1 5 '. | | 
J co. twper Biſhop of Norwich where his name is John; %or: a grant be 


Lt.3 to a Mayor and communalty, or a Dean and Chapter, and 


eber 119. Mayor or Dean is not named by his proper name; © or a grant 
be to I. S. wife of . $. where the is ſole; all theſe, and 
ſuch like grants, are good; for in this caſe, the rule doth hold 
Lt. name, and after confirmed by another; yet a grant to him by 
his firſt name is good. And fo alſo ſome think of a grant to him 
by his ſecond name. Sed Quere of this. Alſo when a baſtard 
hath gotten the name by reputation, a grant may be made to 
him by that name, and it is good. ag 
265.845. If a grant be made to . at Stile, by the name of M. at 
„ Gappe; this is-a good grant, notwithſtanding this miſtake, 
co. fopr But where a grant-doth intend to deſcribe the perſon of the 
re Sea, grantee by his proper name, and doth omit or miſtake his chriſ- 
+... tian name or ſirname; in this caſe, for the moſt part, the 
been, rant is void, unleſs there be ſome ſpecial matter to help it, as 
bier 33). 
Pre et deſcribe the grantee by his known name, but by ſome other 
een matter, there it may be good by a certain deſcription of the 


Grant 172. 8 424 | | . 
bone zo. perſon, without either ſirname or name of baptiſm. And 
Filz. Done t. 


Pol. Sec. therefore a grant to the wife of J. S. or primogenito filio, or 

55.5 to the ſecond ſon, or to the youngeſt ſon, or ſeniori puero, or 

omnibus filtis, or liabus I. S. or omnibus liberis I. S. or omnibus 

exitibus J. S. or to the right heirs of J. S. or to the next of 

blood of I. S. in theſe caſes, grants made to theſe perſons, in 

theſe words, are good; for the perſon is certainly enough de- 

| ſcribed. And if a leaſe be made to I. S. for life, the remain- 

der to him that ſhall come firſtito Paul's ſuch a day, or to him 

that J. S. ſhall name in three days; if, in theſe caſes, any one 

doth come to Paul's that day, or be named by J. S. within 

three days, and the particular eſtate doth ſo long continue; 

this is a good grant of the remainder. Id certum eft quod 
certum reddi poteſt. i | 

words, vis. To four of the pariſhioners of Dale; or Deo 

& eccleſizee de D; or to two of the ſons of I. S. and he hath 

many ſons; or to I. S. or W. S. in the disjunctive; theſe, 

and ſuch like grants as theſe, are utterly void for incertainty. 


0 8 = 2 „* 


ah uh 
— 


james by the name of Brbeldred Fitzjames ; © or a grant be to 


f] Co. ſuper tile per inutile non vitiarur. And if one be baptized by one 


But if a grant be made “ in theſe * P 


. 
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gularly it is requiſite that the grantee be named by his Miſnming or not 
names of baptiſm and firname, and ſo it is moſt ſafe; and naming. 


in the caſes before. And yet if the grant do not intend to Incertainty. 


237. 


(1) Papiſts, and perſons profeſſing the popiſh religion, were by ſtat. 11 and 12th. William 2:66.45. 5. 4. 


— 


_— 


diſabled to purchaſe lands, rents or hereditaments ; and all eſtates made to their uſe or in truſt for them were 
declared void. By the ſtat. of 18 Ges. 3. c. 60. ſeveral parts of the ſtat. of 11 and 12 Will. 3. are repealed, and 


6 
cc 
© 


to have and enjoy ſuch lands, tenements, and hereditaments.“ 


particularly ſo much thereof “ as ditables perſons educated in the popiſh religion, or profeſſing the ſame, under 

the circumſtances therein mentioned, to inherit or take by deſcent, deviſe or limitation, in poſſeſſion, re- 
verſion or remainder, any lands, tenements, or hereditaments, within the kingdom of England, domi- 
nion of Wales, and town of Berwick upon Tweed, and gives to the next of kin, being a proteſtant, a right 
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And if a gift or grant of goods be to the pariſhioners of Dale 
in theſe words; it ſeems this is good; but if a grant or gift 


olf land be made to them by theſe words, it ſeems this is void. 

And ſo alſc it is of a grant of goods to the churchwardens 
of a pariſh; this is held to be good; but otherwiſe it is of a 
grant of land to them. A baſtard is capable by that name 


whereby he is uſually called; and therefore a grant to him by 


that name is good (1). And a right heir, or one that ſhall be 


the firſt iſſue of F. S. that hath no child, is capable of a re- 


mainder by that name, but of land in poſſeſſion he is not capa- 


ble by that name. And a baſtard, as the reputed ſon of J. S. 


by the name of a Biſhop without any other name. But if 
a grant be made to the pariſhioners or inhabitants of Dale, or 


probis hominibus de Dale, or to the commoners of ſuch a waſte, or 


to the Lord and his tenants bond and free; theſe are not good 
grants; for albeit theſe perſons are capable, yet are they not ca- 
pable by theſe names. Ei n 

If there be two grantees, and one of them doth take by the 
deed, it is ſufficient; but if the grant be to one that is no party 
to the deed, and not to the grantee himſelf; in this caſe, albeit 
the grantee and he to whom the grant is made be capable and 
never ſo well deſeribed by their names, yet is the grant void; 
for no grant can be made but to him that is . to the deed, 
except it be by way of remainder. And therefore if a man make 
a leaſe for term of life, and after the leſſor grant to a ſtranger 


may take by a grant to I. S. and his iſſue. A Biſhop may take 


Dect, & 
Stud. ga. 
1. 5. 
ſuper Lit. 
231. 

New terms 
of the }:w, 
257, 252, 
5 E. 3. 17. 
Co. ſuper 
Lit. 21. 


that the tenant for life ſhall have the land to him and his heirs; 


ſome caſes, if one of the grantees be party to the deed, 
that another grantee that is no party to the deed may take - 


4 In reſpect of mat- 
ter touching the 
thing granted, char- 
_ ved, &c. 
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1. In reſpe& of the 
nature of the thing 
granted : and what 
things are grantable 
over or chargeable: 
or not. 

1. In reſpe& of the 
nature of the thing 
itſelf. 


with him. And therefore the caſe was. Robert gave the 


life to Stephan de la moor, » Habendum poſt mortem dictæ 
Agnetis in liberum maritagium cum Jobanna filia ejuſdem Ro- 


berti; in this caſe it was adjudged, that albeit Joan were not. 
named before the Habendum, yet: that ſhe ſhould take in tail 


with her huſband. 1485 2 191 49 | 
Touching this point theſe things are requiſite. 1. That the 
thing whereof the grant is made be grantable, and that both in 


reverſion of lands which Agnes his wife did hold for her 


reſpect of the nature of the thing itſelf, and alſo of his eſtate 


that doth grant it; for in ſome caſes, albeit the thing for the 
quality of it be grantable, yet in reſpect of the eſtate and pro- 
perty that the owner hath in it, it is not grantable. 2. That if 
it be by deed, it be ſufficiently, diſtinguiſhed and named. 


Amongſt things that are grantable, ſome are grantable de novo 


* and in their firſt creation, but not tranſmiſſible nor aſſigna- 
ble afterwards. And ſome are grantable at firſt in their origi- 
nal creation, and aſſignable over afterwards from man to man 
in infinitum. 1 n wt" 45 | | 

All things that may be granted by fine, and whereof a fine 
may be levied, may be granted over from man to man. 


All the things that are before obſerved to be grantable by or 
without deed are grantable over from man to man, And there- 


this grant is void. Et ſic de fimilibus. And yet it ſeems in 


See Fine 
Numb. ©, 
part 3. 

dee in expo 
Gtion of 
the terms of 
of Grants 
ſupta cap. 3. 
Numb. 15. 
Bro. Done 
10. 


— 


— 


(i) But a baſtard cannot be heir, for the eſtate ſhall eſcheat to the Lord. Finch's Law. 117, The difference 
between our law and the civil law, reſpecting baſtards being capable of inheriting, is explained in 1 Pl, Com, 247. 
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fore all corporeal and immoveable things that lie in livery, as 8 1 


manors, meſſuages, cottages, lands, meadows, paſtures, woods, 
and the like, are grantable in fee ſimple, for life, or years at 
firſt, and aſſignable over again at the pleaſure of the grantee. 
Alſo trees, and emblements are grantable. And a man may 
grant the veſture or herbage, i. e. the graſs of his ground and 
not the ground itſelf. And a man that is ſeized in fee of a 
houſe may give or ſell the timber, ſtone, &c. of the houſe, 
and the donee or grantee. may take it after the death of the 
Perk. Sect, donor. Alſo all incorporeal things that lie in grant, as rents, Rent, ſervicer- 
beo Orang. ſervices and the like, are grantable over in fee ſimple, for life; 
38.6.20- or years, and therefore rents or ſervices reſerved upon any eſtate, 
Perk. Sect. and rents granted out of lands, are grantable over in mfinitum. 
go x And if a man have a rent reſerved on a particular eſtate he may 
css per grant over parcel of it. But a rent or ſervice ſuſpended can- 
Lit. 144 not be granted. Neither can a man grant a rent iſſuing out of 
arent. If a rent be granted to me I may grant it over to a 
ſtranger before I be ſeiſed of it; and this grant is good. But 
an annuity it ſeems is not grantable over after the firſt creation 
of it. And yet if an annuity be granted to J. S. and his aſſigns 


Sn. all. 3. Pro conſilio; it ſeems this annuity is grantable over. Advow- Advowſons, &c. ot 


<p-7 ſons are grantable in fee ſimple, for life, or years, from man to 
Perk, $ects 


90. man in infinitum. Alſo the preſentation to a church before the 1 
church is void, is grantable; but when the church is void, that 1 
turn is not grantable, for it is then in the nature of a thing in . 1 
action. Alſo rectories, and tithes, and portions of tithes, and 5 l 
penſions are grantable from man to man in infinitum (1). 5 : 9 ty 
Perks, Sect Reverſions and remainders are grantable from man to man in Reverſfions and te— 1 
73+ 88, 8). 


fee ſimple, fee tail, for life or years. And if I have a tenant- mainders. 
cy for life of three houſes; I may grant the reverſion of two 


of them. And if I have the reverſion of three houſes and four | e 


acres of land; I may grant the reverſion of two houſes and of 

two acres of land. - And if tenant in tail be of an acre of land 

the remainder to his right heirs, he may grant over this re- 
mainder by itſelf; and 'yet it is ſuch a thing as the tenant in 

tail himſelf may bar by a common recovery. But if a grant be 

of land to I. S. for years, the remainder to the right heirs of 

I. D. and I. D. is living; this remainder is not grantable ſo lon 

Perk, Sect. as J. D. doth live. Commons, of paſture, of turbary, of fiſh- Common. 


bebte ing, of eſtovers, are grantable in fee, for life, or years, from man to 
Jaa on. man in imfimtum. And yet if a common in groſs and without 
* number be granted to a man and * his heirs; it ſeems this is & P. 2 39. 
not grantable over to another man (2). But if common for a 
certain number of beaſts be ſo granted, it ſeems the law is 
otherwiſe, and that this is grantable over in caſe where the 
firſt grant is to the grantee only, and not the grantee and his 
aſſigns. 5 | 
Offices are grantable at firſt ; but the great judicial offices Offices. 
of the kingdom, as the offices of the Lord keeper, Chief 
Juſtices, or Chief Baron, or of other of the Juſtices or Barons, 
and ſuch like, are not grantable over to others, neither ma 


1 
they be executed by deputies. But the ſheriffs office, albeit 


* 


Perk. Sed. 
101. | 


9 


— — 


8 (1) See more amply in Vin. Alr. Grant F. and therein particularly as to the grant of an annuity, or of a pre- 
entation. | 
(2) 2 Roll. Abr. 45. contra, 2 common 


without number in fee is grantable to another, 18 E. 4. 84. for the 
word heirs implies aſſigns. = 
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it be not — over, yet may it be executed by de puty (1). Per Lord 


* Keeper & 2 


Prerogative. The reverſion of an office is not grantable by a ſabjed as it is C. J. 1.3, 


Car. in can- 


by the King, yet a ſubject may grant an office Habendum after clara 
the death of the preſent officer; and this is good. The infe- Lu. 233. 
rior offices alſo that are offices of truſt, eſpecially it they con- Perk. Sea. 
cern the perſon of the grantor, howſoever they are grantable 
at firſt, yet are they not grantable over. by the officer to any 
other, unleſs they be granted to them and their aſſigns, and of 
this ſort are the offices of ſteward, bailiff, receiver, ſewer, 
chamberlain, carver, and the like; neither may theſe be exe- 
cuted by deputy but where the grant is ſo (2) EE 
Licences, authori- Licences, and authorities, are grantable at firſt for the lives 12E. 7.25. 
ties, So. of the parties or for years. But the grantees of them cannot 
aaſſign them over. And therefore if power be given to me to 
make an award or livery of ſeiſin; I may not grant over this 
power to another. And if lieence be granted me to walk in 
another man's garden, or to go through andther « man's Foes ; 
| I may not give or grant this to another. = 
Poſlibilities, A bare poſſibility of an intereſt which is incertain is not ©. 4.66 
grantable. And therefore if one have a term of years in land, $i 544. 
and by his will deviſe it to J. S. for his life, and afterwards to © 20. 5* 
me for the reſidue of the years; or deviſe it to J. S. if he live 
ſo long as the term ſhall laſt, and if he die before the term 
end, the remainder to me; in theſe caſes, ſo long as I. S. doth 
live, I cannot grant over this poſſibility. So if a leaſe be 
made to me and my wife for life, the remainder to the ſur- 
vivor of us; I may not grant this remainder over to another 
man. But ſuch a poſſibility being coupled with ſome preſent 
intereſt is grantable over. And therefore if A. have four houſes 
In execution upon a ſtatute, and by courſe of time it will en- 
dure thirteen years, and after two of the houſes are evicted by 
elegit for fifteen years; in this caſe he that hath this execu- 
tion upon the ſtatute may aſſign. over his intereſt in theſe two 
houſes, for after the execution by the elegit is ſatisfied, A. 
ſhall have the two houſes again until he be ſatisfied. The 
Lord cannot grant the wardſhip of the heir of his tenant whilſt ve. Sect. 
the tenant is living (3). mY 
Thoſe things that are inſeparably incident to others, are not 1. 4. 15 
* P. 240. * grantable without the thing to which they are ſo incident 
Incidents. and belonging. And therefore a court Baron, which is ever- Perk, See, 
: more incident to a manor, is not grantable without the manor {4 .... 
itſelf; common appendant to land, is not grantable without the 
land itſelf to which 1t doth belong : and common of eſtovers 


* 


— — — 


(1) Wherever one office is incident to iether: ſuch incident office is :rantable by him who hath the 
principal office, and therefore it is held that the King's grant of the office of county clerk was void, it being in- 


teparably incident to the office of ſheriff 4 Co. 33.—In like manner, the office of chamberlain of the King's 


Bench is inſeparably incident to the office of marſhal ; and therefore a grant of the office of marſhal, with a 
reſervation of the office of chamberlain, is void. Per Holt C. J. 2, Salk 439. 

(2) See accordingly Br. Abr. Deputy, pl. 9,—Office of filazer is not grantable or aſſignable over becauſe 
'tis an office of truſt, Vin. Abr. Grants (H. 1.) pl. 4.—See more amply who may aflign his office. Com. 
Dig. Office (C.)—by whom offices ſhall be —— in. Abr. Offices (A.) —as to the grants of offices by 
eccleſiaſtical perſons, ſee Bac. Abr. Offices D. 


of i ncheſter, where the court were unanimouſly of opinion, that an office and fee, which exiſted before the 
firſt of Eliz. is not within the ſtatute of (1 Eliz. c. 19.) but may be 3 ſince, preciſely in the ſame manner, 
in which it was granted before. 

(3) See more — as to the grant of a poſſibility Vin. Ar. Grant (N. ) FRY (B. ) Bac. Ar. 
Grants (D. 3.) 


appendant 


) and 1 Burr. 219. the caſe of Sir John Trelawney v. Biſhop 
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appendant to a houſe, is not grantable without the houſe itſelf 


to which it doth belong. EY 
A rent, ſervice, or other thing, whilſt it is wholly in ſuſpenſe, 
is not grantable. And therefore if the Lord diſſeiſe the tenant 


or the tenant infeoff the Lord upon condition; the Lord can- 
not grant over the ſeigniory during this ſuſpenſion, But if 
one have a rent in fee out of my land, and he purchaſe the 


Sul pended things; 


ſame land for life or years; in this caſe, it ſeems the rent is 


grantable even whilſt the eſtate of the land doth continue. So 


if the tenant make a leaſe for years or life of the tenancy to 
the Lord; in this caſe, the Lord may grant the ſeigniory not- 


withſtanding. And yet if the tenant make a leaſe to another 
man for life, and the Lord grant the ſeigniory to this tenant 


for life in fee; in this caſe, it ſeems the grantee of the ſeigniory 


cannot grant it over, becauſe it was never in /e. 


_ Franchiſes, as views of frank pledge, perquiſites of courts, Franchiſce. 
| leets, conuſance of pleas, fairs, markets, goods of felons, 


waifs, eſtrays, hundreds, ferries, or paſſages, warrens, and the 
like, are grantable over from man to man, in tee, for life, or 
years, in infinitum (1). 


\ 


Things in action, and things of that nature, as cauſes of Things in ation. 


ſuit, rights and titles of entry are not grantable over to ſtran- 
gers but in ſpecial caſes. And therefore if a man have diſſeiſ- 
ed me of my land or taken away my goods; I may not grant 
over this land, or theſe goods, until I have ſeiſin of them again, 
Neither can I grant the ſuit which the law doth give to me 


for my relief in theſe caſes to another man. So if I make a 


feoffment to another man, on condition that if I do ſuch a 
thing, I ſhall have the land again ; in this caſe I may not be- 


fore or after the time of performance of the condition grant 
over the condition to another. But all theſe things I may re- 


leaſe to the parties themſelves, for it is a maxim in law, that 
every right, title or intereſt in preſents or in futuro, by the joint 
act of all them that may claim any ſuch right, title or inte- 
reſt, may be . barred or extinguiſhed. And in ſome caſes a 
grantee of a reverſion may take advantage of a condition annex- 
ed to an eſtate for life or years. If a man owe me money on 
an obligation, or the like; I cannot grant this debt to ano- 


ther; but I may grant a letter of attorney to another man to ſue 


for it and receive it, or I may grant the writing itſelf to another, 


and he may cancel it or give it to the obligor. A preſentation to a 


church, after the church is become void, is not grantable, for it 
is in the nature of a thing in action. And if a man take m 
goods from me, or from another man in whoſe hands they 
are, or I buy goods of another man and * ſuffer them in his 
poſſeſſion, and a ſtranger taketh them from him; it ſeems in 
theſe caſes, I may give the goods to the treſpaſlor, becauſe the 
property of them is ſtill in me (2). 

Truſts and confidences, which are perſonal things, for the 
moſt part are not grantable over to others. And hence it is 


8 


Perſonal things. 


(1) If the King grants liberties to J. S. He cannot grant them over. Nor he who has liberties in groſs 
by preſcription, as hundred, &c. cannot grant them over. 


. 


——_— 


—____ 


Br. Abr. Franchiſes, pl. 38. cites 6 E. 2.—See 


further in Yin. Abr. Franchiſes (A. 2.) See more amply as to the nature of franchiſes and their incidents, 
and therein more particularly as to the privileges of a county palatine ; the cinque ports; and corporations, 
in Com. Dig. Franchiſes. —2 Bl. Com. 37. Wood's Inſt. 205. 


(2) As to a grant or aſſignment of choſes in action, ſee before in page 94. note 1. ſee further Vin. Ar. 


Aſſignment (B.) (D.) Grant (G.) Bac, Abr, Grant (D. 1). 
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alſo that offices of truſt and confidence are not grantable over 

but in ſome ſpecial caſeswhere they are granted to a man and his 
aſſigns; or where they are granted to a man and his heirs. And Flow. 293. 
hence it is alſo that a wardſhip by reaſon of a term in ſocage, 
which by the law is given to the next of kin, is not grantable 

over to any other perſon by the guardian in ſocage. 7 
Entire things. Some things are ſo entire that they cannot be ſevered by grant. Fitz, Grane 
Avid thetrefeb@:f a mah bee Wie des of lend aß me by twelve 
pence rent, and I grant the ſervices of the third acre; this is 
void; and he ſhall have all or none, for I cannot fore the 
tenure. But if a man hold land of me by homage, fealty, 
eſcuage, and a certain rent; in this caſe I _ grant the rent 
+ ft and keep the ſeigniory. 
Villains. A villain is grantable for life, or years; ey 15 the villain Fk. Ses. 
- | during the eſtate of the grantee, purchaſe land in fee, the 
grantee ſhall have it for ever as a perquiſite albeit he have but 
aan eſtate for life in the villain itſelf (1). 

| Chattles real and All chattles real and perſona], regularly are grantable from man bie. ;3, 
| Perſonal, to man in infinitum, as leaſes for years, be they preſent or 145. 
future, wardſhips of tenants in capite, or by knight's ſervice, 5. * 


trees, oxen, horſes, plate, houſholdſtuff, and the life. Alfo ner 305. 


trees, graſs, and corn, growing and ſtanding upon the ground, 8 
„ fruit upon the trees, wool upon the ſheeps back, is grantable. 
Diſtreſ, If a man ſell me ten load of wood in his e to be taken by co. 5. 24. 
his aſſignment; or ſell me three acres of wood towards the 
north ſide of the wood; by this grant, in theſe words, I have ſuch | 
an intereſt as is grantable over. If I make 2 leate by deed of Fits. Bare 
a « Guts to another, and therein it is agreed between us, that 5 
if the rent be not paid me by ſuch a time I ſhall enter into 
the houſe, and take and ſell the goods there as mine own to pay 
the rent; it ſeems this is a good grant of the goods, and that 
I nay do according to the agreement. And-if one that doth 
hold land of me, grant to me by deed indented that I ſhall dif- „ 5m 
| train for my ſervice in all his land, this is a good grant. 
Money. A man may give or grant money, as, if I deliver one money, Fitz. Doe 
on condition that if he aſſure me of ſuch land, he ſhall have 
it, otherwiſe that he ſhall re-deliver it to me again, in this 
caſe, if he make the aſſurance he ſhall have the money, if not, 
I may have an accompt for it. 


Feræ nature, Such things as are fere nature as conies, bares, deer, and Bro. Done 
ſuch like, are not grantable at all (2). 25 
Tithes. A parſon of a church may grant his tithes for years, and yet Perk. Sect. 
85 they are not in him. Ee 
. A man may give or grant his deeds, 7. e. the parchment, 
* P. 242. paper and wax * to another at his pleaſure, and the grantee 


may keep or cancel them. And therefore if a man have an 


— 


(1) Vet the villain may purchaſe ſome kind of inheritances in fee ſimple, which the Lord of the vi!iain 
cannot have; as a common ſans number, a corrody, Sc. Co. Lit. 117. a.—For the doctrine of villenage fee 
Co. Lit. 116. to 141.—Mr. Hargrave's argument in Sommer ſet” s caſe, and Mr. Eftwick's conſiderations on taat 
8 

(2) A man may be inveſted with a qualified, but not an abſolute property, in creatures that are fræ na- 
ture, I. either per induſtriam, by reclaiming and making them tame by art, induſtry, and education; or by fo 
conhning them within his own power that they cannot eſcape, and uſe their natural liberty :—-2. or prapter 
impotentiam, on account of the inability of the animals, as when birds build in my trees, or coneys breed in 
my ground : 3. Or propter privilegium, where a man has the priviledge of hunting, taking, or killing ant- 
mals in excluſion of other perſons.— 2 Bl. Com. 391.—5See further as to the nature of property in animals fere 
nature, and what remedy may be had againſt perſons unlawfully deſtroying or ſtealing them, in 1 Hal. Pleas 
of the Crown, 512.—1 Hawk, Pl. c. 94. "cap. 33. —and Vin. Abr. Tit. Feræ Natur &. 

. obligation 


e 


D ee 


3 
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co. foyer Obligation he may give or grant it away, and ſo fever the debt 
5x1, and it. So tenant in fee ſimple may give or grant away the 
3 K. deeds of his land; and the executor in the firſt caſe, and the 
aH.7- heir in the laſt caſe, hath no remedy. But a tenant in tail of 
land cannot give or grant any of the deeds belonging to the 
run Be land intailed no more than the land itſelf. One may give or apparel, 
179. grant apparel, and it is ſaid if one make apparel for another, 
and put it upon him to uſe and wear, this is a gift or grant of 
the apparel itſelf. J EE | 
Perk, Sect, If one grant to another all the wool of his ſheep for ſeven Wool. 
years ; this is a good grant. 3 : 
If one being a Parſon give to another all the wool he ſhall 
have for tithe the next year; this is a good grant, 
8 If one grant to another his horſe or his cow in the disjun- Iacertainty. 
e ctive; this is a good grant notwithſtanding this incertainty, and 
the donee ſhall have election and by that make the grant 
„„ | | e e ee 
Any eſtate that a man hath in fee ſimple, fee tail, for life, 2. Ia teſpect of the 
or years, in any lands, Cc. or any rent, or profit apprender nu Led _ 
out of the ſame, is grantable from man to man  mfinitum. grantr. 8 5 1 
And he that hath any ſuch eſtate of any lands may charge it 25 n 
with any rent or profit, to be taken out of it, as long as the | 18.5! 
eſtate of the land doth laſt. But an eſtate at will is not grant- 
able over. And if an eſtate be made to a man and his heirs 
without the word aſſigns, yet he may aflign it at his pleaſure, 
for aſſigns is included within heirs. . | 


2 


22E.4.7). An Intereſſe ter mini, i. e. a leaſe for years to commence in 
gt. futuro, is grantable before the term doth begin; whether it be 
a leaſe of the land itſelf, or any rent or other profit out of it. 
co. 4.64, The intereſt or eſtate, that a man hath by extent, is aſſigna- 
ble from man to man at pleaſure. _ 3 | 
cs G. The reverſion upon an eſtate tail is grantable : and yet the 
Cab at. tenant in tail in poſſeſſion, by the ſuffering of a common reco- 
tonwood's very, may bar him in reverſion of any fruit of it. 5 
Co. 1. 147 If an eſtate be made of land upon condition, as, if A. make 
19: that“ a feoffment to B. on condition that if A. pay twenty pounds 
Confirma- he ſhall have the land again; in this caſe, A. and B. together 
7 may at any time before the performance of the condition join 
together and grant this land, or charge it with any rent, &c. 
and this will be good; for it is a maxim in law, fee ſimple 1.4% 
land may be charged one way or other. And in this caſe, B, Ws 
may grant over his eſtate alone; but it will be ſubje& to the 1 
condition. And if B. grant a rent out of the land to a ſtran- 
ger, and after the condition is performed and the feoffor enter; 
Co. 1. 147. in this caſe he ſhall avoid the rent. But in this caſe A. can- | 1 mi 
| not grant ; for he hath nothing but a poſſibility. If one in- | „ 
feoff divers to the uſe of his ſon and heir upon condition, and 
before the time of performance of the condition the father and 
ſon join to grant or charge the land, this is a good grant or 
charge. 5 
If the tenant in tail, and he that that is next in remainder in * P. 243, 
Co. 10. 43, fee, join in the grant of a rent charge in fee, and after the te- 


nant in tail doth die without iſſue; in this cafe this is a good 


Fitz. Grant 
40. 


— — — 


(1) See accordingly 1 Mod 668. 9. and further what things may be granted, Vin, Aör. Grants (D). Com, | | 
Dig. Grant (C). 10 


3 grant | 0 
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| Jointenants. 


Eſtoppel. 


Servant. 


Huſband and wife. 


* P. 244. 


for ever. 


grant and charge againſt him in remainder (1). And if A. 


doth bargain and ſell land to B. by indenture, and before in- 
rolment they do join to grant a rent charge to C. by deed; in 
this caſe this is a good charge and grant, whether there be any 


inrolment or not. And ſo if donor and donee in tail grant a 


rent charge out of the land, and then the donee die without 
iſſue; in this caſe, the grant is good to bind the donor. 
If land be granted to two men and to the heirs of their two 


his eſtate after his life; for they are divided only in ſuppoſition 

o 7 i | 
One coparcener of a ſeigniory may grant his part to a 

ſtranger. | i 3 

If two jointenants be of a plow land, and one of them doth 


grant to a ſtranger common of paſture for beaſts without num- 


er, to be taken in the ſame land; this is void. 1 
If two jointenants be of a reverſion, and one of them grant 
the whole, this is void for a moiety. If a man grant or 
charge that which is none of his, and that wherein he hath no 
property, it being in the grantee, or a ſtranger; the grant is 
void. And therefore if a man grant a rent charge out of the 


manor of Dale, or grant a reverſion of land, and in truth the 


grantor hath nothing in the manor of Dale, or in the land; in 
this caſe the grant is void. And albeit the grantor doth after- 
ward purchaſe the manor, or the land, yet this will not make 


4 


Chap. 12. 


Co. ſuper | 


bodies begotten ; in this caſe, albeit they have ſeveral inherit: 
ancies after their death, yet neither of them can grant away 


Perk, Sect, 


73 , 
Perk. Sea, 


1oz. 


Perk, Sect. 
80. 
Perk. Sect, 


65. 
Diet 12. 31 


the grant good. But if the grant be by fine, or by indenture, 


there in ſome caſes it ſhall be good by way of eſtoppel. And 
in this caſe, albeit the party recite that it is his own, yet this 
will not mend the caſe. And therefore if a man recite that 
he hath a rent of ten pounds a year, and then grant five 
pounds a year parcel of it; in this caſe, if he have no ſuch rent 


the grant is void. 


A ſhepherd, bailiff, or parker, cannot give or grant away 
the goods of his maſter without authority. And yet it ſeems 
the ſervant of a taverner or mercer may give or grant his 
maſters wine or wares (2). And if a wife give or grant the 
goods of her huſband ; this is a good gift or grant until the 
huſband diſagree to it, and by his agreement it is made good 

If a man have a leaſe for years of land, and make a leaſe 
for life of it, or charge it for longer time than the leaſe for 


years doth laſt; in this caſe, the grant is good for ſo long as 
the leaſe for years doth laſt and no longer. But if he make 


a leaſe for life and give livery of ſeifin, he doth forfeit his 
eſtate. a * 

Regularly a man cannot grant or charge that which is not 
in his own poſſeſſion, albeit, he have a right to it: and therefore 
if a man be diſſeiſed of his land, and before he hath entred 
into or * recovered the land, he doth grant or give the land, or 


Bro. Done 
& 


Plow. 524. 
325. 


Co. ſuper 
Lit. 214. 
Perk. Sect. 
65, 86. 


his right to the land, to a ſtranger, or grant a rent charge out 


(2) See accordingly Vin, Abr. Grants (H. 9.) pl. 4. 


4 


(i) When tenant in tail makes a grant of the thing itſelf intailed, this grant is not void by his death, for 
that the ſame may be made good, it being only voidable ; otherwiſe tis of a thing granted out of an entailed 
thing, as of a rent granted out of land intailed, this grant is void by the death of the 


grantor tenant in tail, 
and the ſame can never be made good after Arg. 1 Bulſ. 32. Walter v. Bould, | 


of 


wy -v ws = 1 wy 
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of the land to a ſtranger; in theſe caſes, the grants are not 
good. And yet ſuch grants by fine may be good by way of 
Peck. Sect. eſtoppel. And by a releaſe alſo the right may be extinct. But Etoppel. 
de. oper if one hath. à reverſion upon an eſtate for life, and he 
4% grant a rent iſſuing out of this land; in this caſe the grant is 
good, and the charge ſhall faſten upon the land after the eſtate 
of the tenant for life is ended. And if a man grant common, 
or rent, notwithſtanding that a ſtranger take the rent or uſe 
the common at the time of the grant, yet this grant is good; 
for a man cannot be out of poſſeſſion of theſe things but at his 
11. is he. Pleaſure. And if a leaſe for years be made to me, I may grant 
1 2 away my eſtate before my entry. And if the leaſe be to begin 
at a day to come; I may aſſign over my intereſt before the day 
come; for in this caſe the intereſt is in me from the time of 
Perk, Sect. making of the leaſe. Alſo I may give or ſell my goods that I . 
Fu, Done have not in poſſeſſion; and therefore if a man take my goods [vt 
dene 3, out of mine or another man's poſſeſſion, I may afterwards give 5 Wt | 
Pier 90. ze. or grant theſe goods to him or another man, and this grant or ., | 


Co.4.62.63, ,O©, 
Dier 30s. gift is good. 


enk. St. A leſſor cannot give or grant the trees growing on the ground Tenant for life. „ 
of his leſſee for life, or years, without the licence of the leſſee; Trees. e 
except they be firſt cut down by the leſſee or ſome ather, for —_ 
then he may. And if there be leſſee for life, and the leſſor 1 
give the trees growing on the ground, and after the leſſee for 1 
life dieth ; in this caſe the donee cannot take them; for that at e 
the time of the gift a property of them was in the leſſee. But if | WITH 
a tenant in fee ſimple give or grant the houſes ſtanding, or trees wht! i 
growing, on the ground he hath in his poſſeſſion; in this caſe, the 
grantee or donee may take them after the death of the grant- 
or; and that, albeit they be not cut or taken down before his GG; Wit 
death. And yet if the tenant in tail give or grant the trees Tenant in tail, : BE 
growing upon his intailed land, and the donor die before the Wo 
trees be cut; in this caſe, the donee or grantee cannot cut . 1 
them afterwards. Howbeit if ſuch a tenant in tail give or Emblements, ws 
grant his emblements of corn growing on the ground; the . 
donee may cut and take them after the death of the tenant in . _— 
tail (1). And if the tenant in tail give or grant his trees, and 1 
die before they be cut, and afterwards, before the iſſue in tail N __ mas 
enter into the land, the donee or grantee cut them and take il 
them away; in this caſe, the iſſue in tail can bring no action „ 
of treſpaſs againſt the donee, or grantee, for the trees: but —_ 
perhaps, if the trees be not removed off the ground, he may | | Ws: 
take them. — Wo 
The 35 If two coparceners be of an advowſon, and the one doth Preſentation, | $400 
11 preſent, and then he doth grant the next preſentation; this is 1 
a good grant, but by this grant doth paſs the next he hath to 6 
grant, for his companion muſt have the next. So if one be Hills 
ſeiſed in fee of an * advowſon, and he hath a wife, and he * P. 245. 5 
grant the third preſentation; this is a good grant, but it ſhall 


$9. 
Co. 11, 50. 


— — ——— — 
— 3 


— 
em 


— 


(1) And where there is no grant of them, if tenant in fee, or in tail, die after ſowing the corn, and be- | 1 410 
fore ſeverance, his executor or adminiſtrator ſhall have the emblements as the chattles of the teſtator.—So i!” #40 
every one, who has an uncertain intereſt, if his eſtate determines by the act of God before ſeverance of the 1 
corn, ſhall have the emblements, or they go to his executor or adminiſtrator.—Co. Lit. 55. b.— Ses fully as to 
the nature of emblements, and who ſhall have them, — 2 BY. Com. 122. 403. Com. Dig. (Biens G.) Vin. Abr. 
Emblements— (A.) 3 Atkh, 16.— and as to a deviſe of them po, in the chapter on teſtaments. | 

be 
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be taken for the third he may grant, which is the fourth, for 
the wife 1 is to have the third for her dower (1). 


3. In reſpet ofa If a man have granted a thing once, he cannot lers Perk Se. 
former grant of the proce it again (2). And therefore if a man give or grant me a 35. Li. 


, orſe firſt by word of mouth, and after grant him to me by #4 *: 


deed; this ſecond grant is void; and therefore, if there be any Perk, Sect, 
fault in this grant in writing, it is not material. And if a man 
grant to me common of paſture without number in his ground, 
and after make the like grant to another; this ſecond grant is 
void as to me, albeit it be good againſt the grantor. And if 
one grant the next preſentation to a church after the death of 
the preſent incumbent, and after grant the ſame to another ; 
or make a leaſe of land to one for ten years, and after make a 
leaſe of the ſame land to another for the ſame ten years; or 

ive a horſe to one, and after give the ſame horſe to another; 
in all theſe caſes, the ſecond grant is void. But if the firſt 
grant or gift be only of part of the thing granted afterwards, 
or of part of the time only, the ſecond grant will be good for f 
the overplus. And therefore if one be ſeiſed of a manor, and 
demiſe ten acres of the demeſne to one for ten years, and after 
demiſe the whole manor to another for twenty years; this is a 
good grant for the overplus of the manor beſides the ten 
acres, preſently; and for the whole manor, for the laſt ten 
years. So if the ſecond grant be to begin after the firſt is de- 
termined; it is good. And if the ſecond be ſuch as may be 
ſatisfied and not impeach the former, both ſhall ſtand good. 
And therefore if one that hath an advowſon, grant the next 
preſentation to one, and after he doth grant the next preſenta- 
tion to another, and doth not fay [after the death of the in- 
cumbent ;] in this caſe the ſecond grant is good, and the gran- 
tee thereby ſhall have- the ſecond ayoidance after the death of 
the preſent incumbent (3). 

4. In reſpect of the By the grant of an acre of * or of any other thing, by Oo, 4. 12%. 
as. e the name whereby it is called, the reverſion of that thing, if the 4. 116. 


Co, 20.106, 


granted,  * grantor have no more but a reverſion, will paſs, and this miſtake 197. 11. 47. 


Miſnaming or Mif; will not hurt. But it is not fo e converſo. And yet ſome pg. 


es have faid, if one grant a thing in poſſeſſion, by the name of gg 


See alto 


the reverſion of the thing, this is good to paſs the poſſeſſion. © 2. in 


Lane's caſe, 


Juod non eſt lex. For if one make a leaſe for years, and be- which %oth 
fore the ſeſſee enter, the leſſor grant the land by the name of n 


warrant this 


the reverſion or the land; this grant is void. If one make a onion a 


leaſe for life of the demeſnes of a manor rendring rent, and rt is 
after he doth grant the manor by the name of the manor ; this common 
is a good grant for the reverſion of the demeſnes, as well . 
for the reſidue of the manor. But if one grant common, by the 
name of the reverſion of the common, it ſeems this is not good. 
And yet if one have common and grant it for life, and during that 

* P. 246. eſtate he doth grant the common by the name of totam illam 


Communiam ſuam, &c. ſome do hold this grant to be good. 


——_—— 
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(x) Parceners ſeiſed of an advowſon may join in a preſentation : but if they cannot agree to preſent, the Jaw 
doth give the firſt preſentment to the eldeſt ; and this privilege ſhall deſcend to her iſſue, nay her affignee ſhall 
have it; and ſo ſhall] her huſband who is tenant by the curteſy.—Co. Lit. 166. b. 186. b. See more amply in 
Com. Dig. Eſgliſe (H. 3.) Vin. Abr. Preſentation (G. a.) 

(2) A ſecond grant of the ſame thing to the ſame perſon by the ſame perſon, and reciting the former 

rant, muſt not be pleaded as a grant, but as a confirmation. Plow. Com 397. 
(3) Ut res magis valeat quam pereat, according to the rule of conſtruction, mentioned in page 84. 


Any 


Serre 


Pe 


Chap. ze - v7 084A iN: 


ce.6.66, Any thing may be granted by the name whereby it is and 
bea Sm). hath been uſually called of latter times, within nine or ten 
Perk. years or thereabouts, albeit it be an improper name, and not 
| the ancient name of the thing, but a name newly gotten. And 
ſo a manor may paſs by the name of a meſſuage or farm, or 
a farm or manor by the name of a meſſuage, if it be fo uſually 
called and reputed (1). So the great houſes in London called 
Exeter and Dorſet houſes may be granted by thoſe names. 
And if a man grant that which in deed is a paſture ground, by 
14H.8. r. the name of a wood; or grant that which in deed is a wood, 
meren by the name of a paſture ground; and the things are called by 
"thoſe names; theſe are good grants of thoſe things, And if 
one grant by the name of a great field, that which in deed is 
but a little cloſe, but it is uſually called by the name of a 
great field; this is a good grant of this thing. So if one 
grant by the name of a plow land, that which in truth is but 
an acre of land, or grant by the name of a manor, that which 
is but a plow land; theſe grants are good. And ſo it ſeems 
it is @ converſo. But if a man grant a houſe, or a mefluage ; 
by this grant an acre of land will not paſs. 
| Co, ſuper By the grant of ſervices, a rent reſerved upon an eſtate tail 
Mien. Pre. will pass. Ms 
Curia, B,R. If a man make a leaſe of one houſe to another for years, and 
the leſſee divide it and make two houſes of it, and after the 
leflor doth grant the reverſion of it by the name of one houſe ; 
this is a good grant to paſs it. And if one leaſe three houſes 
to three ſeveral men at ſeveral times, and they divide them 
into twenty nine tenements and houſholds in them all; and 
the firſt leſſor doth grant them by the name of three meſſuages: 
this is a good grant to paſs them all, But if he grant by the 
name of fifteen meſſuages or tenements only ; it ſeems this 
is good for no more but for fifteen of the ſubdivided tene- 
ments (2). : 
Perk, Sect, If one recite that he hath a rent charge iſſuing out of black 
T acre and white acre, and then grant the ſame rent, and in 
truth it doth iſſue out of black acre only; or if he do recite 
that it doth iſſue out of one acre when in truth it doth iſſue 
out of both; in both theſe caſes the grant is good, notwith- 
ſtanding theſe miſtakes. DOSE OL. 
If one be patron of the church of S. Peter and Paul in D. 
and he grant the next preſentation of the church of S. Peter, 
or of the church of S. Paul; theſe are void grants to paſs the 
Perk, Sect, preſentation. 


| 1 ch. If one grant a rent out of white acre by the name of a rent 
Juſtice Hut- 


ns Vel. Out of black acre; this grant is void as to charge white acre. 
rn Ce If one have a manor called Steeple Lavington, and he grant 
Cir. in the it by the name of welt Lavmgton alias Steeple Lavington, it is 
ale O — 


wars Crew, A good grant by the [alias] & eſpecially if the grant ſay [lying in * P. 247. 


Bro, Grant 
12. 


— 


— 


(1) A manor in reputation, but which is not in truth a manor, does not paſs by the name of a manor in a 
Fine or recovery ; for they are grounded on original writs, which ought to be certain, and not to be taken by 
intendment ; but otherwiſe in a grant or feoffment, for there the intent of the parties ſhall help it. Ny 7. 
Johnſon v. Heyden.—Br, Abr. Feoffment, pl. 14. ſee further 1 Lev. 27. | 

(2) If a man make a leaſe of eight tenements in D. by ſeveral leaſes, and then by deed recite ſeven of the 
leaſes, and grant the reverſion of them to A. with all his /ands, bouſes, and edifices in D. having no other lands 
Sc. in D. than the eight tenements, the reverſion of the eighth tenement not recited ſhall paſs; for the other 
words, all his lands, c. cannot otherwiſe be ſatisfied —2 Roll. Abr. Hagget v. Giles. 


3 R 


245 


Lavington] 


R 
* 
-5 þ — * — — 
bs = - 6" % — 3 ＋ 2 
vr a” MAL ace ; 3 a. = 2 7 ˙ 15. SE 
a * "Gt —— _ "3 kj 62 7 2 4 
— —— 422 EO _ — 
— — PO — a ; 
- * — . Pr —— — — o 
. —— + 3 5 
— — — — 
S ————————— 4 — 


246 


I. $;] this is a good grant of all his lands in D. albeit he had 


other lands in D, but ſuch as he had of the grant of J. S. 80 flo. 100. 


one grant in this manner [all his cloſe called Callis in the pa- 
riſh of Hurſt in the county of Berks] and in truth the cloſe 


ſion. 


* P. 248. 


e _ Chap; 12. 


Lavington] and the manor of Steeple Lavington doth lie in that 
pariſh, and the grantor hath no other land there. ad e 

If one grant all his OD which he hath in D. in this Mic. jo 
manner, [All my lands in D. which I had of the grant of cc ages. 


them not of the grant of I. S. but of the grant of another. 
But if the words be [all my lands which I had by the grant 
of J. S. in D;] in this caſe the grant is not good to carry any 


if one grant in this manner [all my manor of Sale, in Dale, 335 Ads 
which I had by deſcent] and in truth he had it not by deſcent aged 
but by purchaſe; this is a good grant of the manor, So if one Poptam © 
grant all his lands in Dale, and ſay no more; this is a good 2 Jac. B. R. 


grant to paſs all his lands there. But if one grant in this 


manner [all my lands in Dale which I had by deſcent from 

my father,] and in truth I had them not by deſcent but by 
purchaſe, this grant is void and will not paſs thoſe lands. S0 beer 87. 
if I grant in this manner [all my lands that I had by the at- 

tainder of I. S.] and in truth I had no land by that means; 

this grant is void. And if I grant after this manner [all my Mi. » ja. 


lands in B. in the tenure of P. which I had of the gift of Bens 


I. S.] and in truth it doth lie in B. and is in the tenure of D. 


but it was not purchaſed of J. S. this is a good grant to paſs 
the land. 2D - 48 D . 


If a pariſh lie in two counties, viz. Berks and Wilts, and Dier 990. 
o. 3. 10. 


doth lie in the county of WVilis; this is a good grant to paſs 
the cloſe. But if one grant in this manner [all his houſes in 
the pariſh of Se. Bottolpb extra Algate late in the tenure of R.] 
and in truth he hath no houſes there, but he hath ſome houſes 


in St. Bottolph extra Alderſgate; this is a void grant. And 


yet if the grant be in this manner, [all that my houſe in the 


occupation of I. S. in St. Andrew's pariſh] whereas in truth it 


is in the pariſh of K. but in the occupation of J. S. it ſeems 
this grant is good to paſs the houſe. But if it be thus [all 
that my houſe in S:. Andrew's pariſh in Holborn in the occu- 
pation of I. S.] and in truth it is in another pariſh, but in his 
occupation ; this grant is not good to paſs the houſe. 

If one grant in this manner [my manor of Dale which ap- yy. le. 
peareth by office found to be of the value of ten pounds per 7." 
annum] and in truth in the office it is found at twenty pounds 


per annum; this grant is good notwithſtanding this miſpri- 


If one grant in this manner [all my manor of V. late parcel g 7 U. 
of the poſſeſſion of the Abbot of S. and late in the poſſeſſion of co. 2 3. 
K.] and in truth it was never in the poſſeſſion of K. this grant 
is good notwithſtanding. But if the grant be thus [omnia illa 
terras &c. * in tenura I. S. jacen. in W. nuper prioratui de S. 
ſpectan. ] and in truth the land doth lie in S. and not in ; this 
is no good grant to paſs the lands in S. And if the lands do 
lie in V. but are in the tenure of J. D. and not in the te- 
nure of J. S. the grant is void to paſs the lands in the occupa- 
tion of J. &. 

If one purchaſe land of J. S. in T. and have no other land Dir 376. 
there, and he grant his land in T. late the land of R. S. or . 
late the land of S. and miſtake or omit the chriſtian name; 

I this 


3 Luv 


uw r 


Chap. 12. e N; T: 


this grant is good, notwithſtanding this miſtake. And ſo alſo 80 
it is where there is a blank left for the chriſtian name. And a 
if in this caſe he grant all his land in T. and ſay no more, this 
is a good grant to paſs the land. And if one grant [all his | 
lands in D. called N. which were the lands of I. S.] this is a | ok 
good grant to paſs the lands called N. though they were never 5 = 
the lands of I. S. But if the grant be [of all his lands in D. | 
which were the lands of J. S.] by this none but thoſe lands 
that were the lands of I. S. will paſs. | 
pic: te. If one grant in this manner [all my meadow in D. contain- | e 
| ing ten acres] whereas in truth his meadow there doth contain —_— 
twenty acres, it ſeems this is a good grant for the whole | 1 
twenty acres. So if one grant thus [all thoſe, forty ſeven acres | 1 
of land by the fleight, whereof fifteen lie in D. twenty in E. | Wes 
and twenty five in F.] and in truth all of them do lie in F. 
and none of them in D. or E. this f is a good grant to IF the 
whole forty ſeven acres. __ 
Bro. Grant If one grant twenty load of wood, and fay in his grant 
> [of which twenty load of wood he had ſixteen load by the 
grant of his father J. S.] and in truth J. S. did not grant any 
wood to him at all, or did not grant unto him fixteen load 
only: this is a good grant of the twenty load of wood, not- 
wiring this falſe recital. 
Bro, Grant If one grant his manor of D. and doth not ſay in what 
31. 4. 4. town or towns it doth lie; this is a good grant. But it is beſt 
to ſay in what towns the manor doth lie; for if it lie in divers 
places (as it may) and any of the places into which it goeth be 
omitted, and the reſt are ſet down; no part of the manor 
lying in the town that is not expreſſed will paſs. : 
Ce, 1. 46. If one grant a manor, and that which in truth is but one 
manor, by the name of the manor of A. and B. this is a good 
grant of the manor. And ſo allo it is if it be two manors, as 
if a man be ſeiſed of the manors of Ryton and Condor in the 
county of Salop, and he grant in this manner [zotum illud Ma- 
nerium de Ryton & Condor cum pertinen. in Com. Salopiæ ] this 
is a good grant of both the manors. Otherwiſe it is in caſe of We es 
the King. 


1 39 
0 If one have a farm of land, 1 Ge. by leaſe called W's: 
Paſc; 9 Jac | 


lot bla. Hodges, lying within the pariſhes of St. Stephen and St. Peter 

« Seer. in St. Albans; and he, reciting the ſaid leaſe, grant to C. his 

3. term, and intereſt in the houſe, lands, &c. called Hodges i in 
the pariſh of Sr. Peter * and St. Albans ; this grant is good 
only for ſo much as doth lie in the pariſh of St. Peter, and not 5 
for that which doth lie in Sr. Stephens. But if he grant the 1 1 
farm, and doth not ſay in what pariſh it doth lie; this is a good 1:1 
grant of the whole farm. As in the caſe before of a manor 120 
that doth lie in divers pariſhes. And if in the caſe here, the 1 
farm lie within the pariſh of St. Peter only; the grant is good | 0 Fj 
for the whole farm. If one recite, that whereas he hath ſuch | {17h 
lands by forfeiture, 'or whereas mk a one hath an eſtate of his | 1 
land, or whereas the grantee hath paid him ten pounds or | 4.57 I 
done him ſuch ſervice, or the like, and theſe things are not Bs 
true, and afterwards he doth grant the land by apt words; i il 
this miſtake in theſe caſes will not hurt the grant. But other- Wa: 
wile it is in cafe of the King, in ſome of theſe caſes. 

Ce. 11. o. If one have a manor in 5 CES he hath parks and fiſhponds, 


and he grant the manor for life, except the game and fiſh, and 
after 


* P. 249. =_ 


Prerogative. 1 
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Incertain ty. 


* P. 250. 


| this is a good ak 
If one make a leaſe of land to huſband py wife for "Os 


ing; this is. a good grant, and certain enough to 


0f a & N A N . 


after grant the reverſion of the manor; this is a good grant of 
the game and fiſh alſo: 


Chap. | 12. 


i 2 grant be of FCentum: libratas terre, or 36: lbratas terræ Co. ſuper 


or of Cantum folidat' terræ] it ſeems theſe are good grants, and 


that hereby doth 
If a 
. 15 


paſs land of that value, and ſo of more or leſs. 


grant. 


Lit. 5. 


tant be of an aere of land covered wide witer, ma is Co. 2 


If a grant be of a certain portion of land or tithes, or of T” bg. 
the fourth part of land or tithes, and there be a ſufficient der, 


fore if the grant be of the fourth part of the tithes, and of the 
offerings of the church of St. Peter, this is a good grant. 
If one, ſeiſed of an advowſon in fee, grant to J. S. that as 


oft as the church is void he ſhall name the clerk to the gran 


tor, and he ſhalt preſent him to the onfinary ; this is a good 
grant of the advowfon.. 

A reverſion may be granted Ul ho name of a \pvritainiler, or 
z remainder by the name of a reverſion, and ſuch a grant is 
good! As if one grant land to I. S. the nee to J. D. 
rant of the remainder. 


ies and after grant the reverſion of this by the name of the 
reverſion of the land which the wife doth hold for life; this 


e reverſion of one of them, this is void. 


A fulling, or grift mill, r be granted by the name of a 
N mill only. 


If one grant in this manner fall that his e Ge. 
And all the lands, meadows, and paſtures, thereunto belong- 
paſs all the 
lands, meadows and paſtures uſually occupied therewith. 

«I the Lord grant his manor by the name of [his manor 
with the reverſion of all his tenants;] o 


or years ;] and do not name them by their particular names; 
theſe grants are good in theſe caſes and certain enough. 


If one grant land, and ſay not in what pariſh or county or 


village it doth lie; yet if there be any other matter to deſcribe 
it; it ſeems the grant is good enough, and it may be averred 


where it lieth. But if there be no circumſtantial matter in 


the grant to denote and decypher out where it doth lie; it 
ſeems the grant is void for incertainty (1). And therefore if one 
grant his manor of Dale; or his lands in the occupation of J. S. 


or his lands that deſcended to IJ. S. or his lands that did be- 


long to the priory of S. or the like; theſe are good grants and 
certain enough. Id certum eft quod certum reddi poteſt. 
If there be tenant for life of three houſes, and four acres 


of land, and he in reverſion grant the reverſion of two houſes ' 


and of two acres of this land; 
ſufficient certainty in it. 

If a grant be incertain altogether, and have not ſufficient 
certainty in it, and cannot be made certain by ſome matter ex 


this 1s bs good grant and hath 


r by the name of [the 
reverſton of all his tenants bond and free which hold for life 6s. 


tainty in the deſcription of it, this grant is good. And there- 


Bro. Crant, ; 


101, 121, 


D:er 46. 
Plow, 9 
Hil. 
. 
caſe, 


Fitz, Grant, 
63. c 


or is void. So if one grant to two for life, and after grant. 


21 Aſſ. pl, 


. 


27 H. 6. 2. 
Plow. 164. 


Bro. Leaſe 


55: 


Fitz. Grant | 


Bro, Grant 


53+ 
Co. 9. 47. 


Perk. Se, 
13s 


Perk. Sect, 
67. 


— 


— 


—— — 


(1) So in like manner where there is any uncertainty in the limitation of the eſtate, as where 4. poſſeſſed 


of lands for a term of two thouſand years, grants to B. and his wife, without mentioning any term, to the uſe of 
C. for his life and to the heirs of his body; and in default of iſſue to B. for one thouſand eight hundred years; 
the firſt limitation held to be void for uncertainty, it mentioning to grant to B. and wx. and not ſaying for what 
eſtate or IG Kerſly v. Duck, 2 Vern. 684. 


2 P 
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þoft facto, it is void. And therefore if there be Lord and tenant 
of three acres of land by fealty and twelve pence rent, and the 
Lord grant [the ſervices of the third acre] to a ſtranger ; this 
Perk. Sect. grant is meerly void. So if huſband and wife hold an acre 
oss. of land jointly of I. S. for their lives, and J. S. grant the 
reverhon of the acre of land which the huſband alone doth hold 
for his life; this grant is void. So if there be Lord and three 
joint-tenants, and the Lord grant the ſervices of one of themlto a 
gH.6.12, ſtranger; this grant is void. So if one have twenty tenants 
that do pay him twelve pence a- piece rent, and he grant 
five ſhillings yearly out of theſe rents, and doth not ſay of 
44E. 3. 1) which tenants, this grant is void for incertainty. So if conu- | 
Bro. Grant | ASE" © 4 g wy x 
52. ſance of pleas be granted, and it is not ſaid 880 whom; this N 
is utterly void. So if one have two tenements, and doth grant 1 
the reverſion of one of them, and doth not ſay which; this is 1 = 
| Diergz. void for incertainty. So if one grant eſtovers to another, and {ll 
ſay not what nor how ; this is void. So if one grant me ſo "0 "1 
many of his trees, or of his horſes as may be reaſonably ſpar- | 10 al 
ed; this grant is void (1). And yet if one grant me ſo man EIN 


of his trees as J. §. ſhall think fit; it ſeems this grant is 
Co. 5. 24 good. And if one grant me one hundred load of wood to be 
taken by the aſſignment of the grantor, or to be taken by the 


aſſignment of J. S. theſe are good grants. So if one grant me Wi || 

three acres of wood toward the north fide of the wood; this WE! 

is a good grant, and certain enough,  _ WE 

Bro. Doe If one grant to one of the children of J. S. and JI. S. hath | | 1 
8 more * than one, and he doth not deſcribe which he doth in- * Pp. 2 1 1 
tend; this grant is void for incertainty. | | 2 5 = 
E.4.36, If one grant to me a rent, or a robe; twenty ſhillings, or 1 
„. forty ſhillings ; or common of paſture, or rent; in the diſ= my 
junctive, which is at firſt very incertain; yet this grant may . 0 
become good, for if I make my election, or he pay the rent, or | | Ih 
Pe. Sect, Perform the grant in either part; the grant is now become good. | a 
76, So if one be ſeiſed of two acres of land, and he doth leaſe them = 
for life, and grant the remainder of one of them, and doth 1 

not ſay of which, to J. S. in this caſe, if J. S. make his Wi: 
election which acre he will have, the grant of the remainder | li 

to him will be good. So it is when a man hath fix horſes in - $8 

his ſtable, and he doth grant me one of his horſes, but doth 1 


not ſay which of them; in this caſe, I may chooſe which I | f | 1 


will have, and in theſe caſes when I have made my election, 200 
and not before, the grant is good. And if in theſe caſes, the Wt 
grantee doth not make his election during his life, it ſeems the | CO 4 #9 

Bro. Grant grant will never be good. If one be ſeized of land, and leaſe it - 1 
905 for years rendring ten ſhillings rent, and after he doth grant N 
a rent of ten ſhillings out of this land to a ſtranger; in this OY 

caſe, albeit there be ſome incertainty in the grant, yet this is | tk i 

a good grant of a rent of ten ſhillings ; but it ſhall be taken 1 

a grant of a new and not of the old rent, and therefore ſhall _ Wits: 

not take effect until the particular eſtate be ended. 17 I 

See more to this point in Deeds and their Eæpgſition, chap. 5. "i 30 

numb. 15. and Fine, chap. 2. numb. 7 (2). 1 

(1) For there is no ſtandard to reduce the grant to a certainty, Heb. 168, Moor 880. 9 
(2) And further, as to miſtakes and miſrecital in grants, in reſpect of names or things, —in Bac. Ar. Grants Wen: 
(H.) lin. Abr. Grants (D.) | 1 
38 | In Wi 

4% 
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5. In reſpet of In ſome caſes, albeit there be in a grant a good grantor, and 
„ a good grantee, and a thing granted, and all theſe are duly and 
grant, Cefrtainly deſcribed, yet the grant may be void for ſome fault 
1 ge” in ſome other thing touching the grant: as, 1. In the com- 
eie. mencement of the eſtate, For if a man be poſſeſſed of a term Bro. Gra 
of years, albeit it be one hundred years, or upwards, and c*,,,,., 
grant to another all the reſidue of this term of years that ſhall Pu. 52. 
be to come at the time of his death; this grant is void for in- 
certainty. And yet if a man poſſeſſed of ſuch a term in land, 
grant the land to another, to have and to hold to him after 
the death of the grantor for fifty years, or for two hundred 
years ; theſe are good grants; and in the firſt caſe, the grantee 
ſhall have fifty years, if there be ſo many to come of the term 
of one hundred years at the death of the grantor ; and in the 
laſt caſe, the grantee ſhall have the land for the whole one hun- 
dred years, or ſo many of them as are to come at the death of 


the grantor. So if one grant any thing that doth lie in livery bier ;s. 6 
or in grant, and that is in /e at the time of the grant, in fee 10 
fimple, fee tail, or for life, and the eſtate is to begin at a day = 
to come; this for the moſt part is void: howbeit in ſome 
Incertainty. caſes the livery of ſeiſin will help it. But a leaſe for years to Pa. 7 % 
„ begin in futuro is good enough. And if a leaſe be made to one ak 
P. 232. for years, or for years determinable upon lives, “ and after a leaſe 
is made to another of the ſame thing, to have and to hold from 
the end of the former leaſe, this is a good leaſe, and the com- 
mencement certain enough. 80 if a leaſe be made of land to 
99 one for life, and after the reverſion thereof is granted to ano 
ther for life, cum poſt mortem vel alio modo vacare contigerit ; Craddectes 
this is good. So if a leaſe be made to one for twenty years if pu. , ja 
he live ſo long, and after a leaſe is made to another Habendumä 
after the end of the term granted to the leſſee, for twenty 
years to be accompted from the date of the deed laſt made, this 
i | is a good grant for twenty years after the firſt leaſe ended, and 
1 | the words [to be accompted, &c.] ſhall be rejected. And if one ce. g. 
I grant arent to me, Habendum from the time of my full age for my 
1 fife and I am of full age at the time of the grant, this grant is ov: 192 
WM | good for my life. If a woman ſole have a leaſe for years and take 
| | a huſband, and then he in reverſion grant the land to another, 1 
= - Habendun after the term granted to the huſband, Cc. where in | 
| truth it was never granted to the huſband but by an act of law, 1 
| 2 In the limitation Ui. the marriage, yet this is a good leaſe. 2. In the limitation 22 6.15 firu 
| ; of the eſtate: or in of the eſtate. For if a grant be to two & heredibus, without fis, “. the 
| c this is void for incertainty. And yet a grant to one & Bere: Perk. Sed. * 
| ; dibus, is good. And if a man grant two acres, to have and to blow. 15a 3 
i hold the one in fee ſimple and the other in fee tail ; or the 5 ther 
| one in fee ſimple and the other for life; and doth not ſet e 
| down which in fee ſimple, Cc. in certain; yet this grant is * 
| lacerzainty. good, and the grantee hath the eleCtion. And yet if one . the 
; grant two acres to two men, Habendum the one to the one, 9 Co 
[ and the other to the other, and ſay not which either of them A 
ſhall have; this is void for incertainty. And if one have Aa co. 10. 197 * 
reverſion of land after a leaſe for years, and grant the land- 7 theſs 
Habendum the reverſion, or grant the reverſion Habendum the end 
land, this is good. 3 | * 
| . In reſpect of the In ſome caſes, a grant or gift may be void, at leaſt to ſome per- Ne 
| | IEG ol the ſons and purpoſes when there are none of the defects aforeſaid _ A 
e in it; as when it is made upon à corrupt contract, or to the nuity 


1 end 


7) ⁰ iaNkt 231 


end to defraud creditors of their debts, or purchaſors of their 
lands bought, or the like; whereof ſee before in Deed, chap. 4. 


numb. 5. : 
ar He 7. 5 And in ſome caſes, albeit there be no other fault in the 7. In reſpe& of the 
tn, * grant, yet it may become void for want of ſome other matter »miſton of fome 


- . . ceremony, &c. 
that ought to be done, as inrolment, livery of ſeiſin, attorn- 1 


ment, &c. for where theſe things are requiſite, the grant is not 
good until they be had, neither for that thing which will not 
aſs without that ceremony, nor yet for that which otherwiſe 
would paſs by the deed. And therefore if a feoffment be made 
of a manor to which an advowſon is appendant, and no livery | 
is made, ſo that the manor doth not paſs; the advowſon will 
not paſs neither. Where a grant may be void by the refuſal or 
waiver of the grantee, ſee before in deed, numb. 6. chap. 4. 


2H. 6. 4. If one make a feoffment with warranty, and after the fe- 5. What ſhall be 


: 21H. 7. 23 


Perk. ect. Offee doth grant to the feoffor, that neither he nor his heirs ſhall faid a gcod giant 


: 1 5 - in the nature of a 
G. Onnt. Youch the warrantor or his heirs upon the warranty; this is a releaſeor diſcharges - 


2 ., . good diſcharge of the benefit of voucher, and doth bar the or not. 
n feoffee of it. And yet he may bring a warrantia Cbartæ ſtill, * P. 253. 
So if one grant to me a rent- charge, and afterwards I grant to . 
him that he ſhall not be ſued for this rent; this is a good grant 
to bar me of bringing an annuity for the rent; and yet I may 
diſtrain for the rent ſtill. And ſo e converſo, if I grant to the 
grantor, that he ſhall not be diſtrained for the rent; by this I 
am barred of a diſtreſs, but not of bringing an annuity for the 
rent. So if the Lord doth grant to his tenant, holding by 
Knight's ſervice, that his heirs ſhall not be in ward, &c. or a 
man doth grant to his debtor that he will not ſue him for the 
debt at all, or until ſuch a time; or one grant to his leſſee for 
life or years that he ſhall not be impeached for waſte ; all theſe 
are good diſcharges, and may be pleaded by way of bar to avoid 
circuity of action. F | 
And now becauſe attornment, as hath been ſhewed, is neceſſary 
in ſome caſes to the perfection of ſome conveyances and grants 
of things that lie in grant and not in livery, we muſt therefore 
here ere we can go further, as a neceſſary appendix to Grants, 
add the learning of attornment, which followeth next in order (1). 


' CES 


I. 
* 2 


(1) This chapter on grants, does not particularly contain any rules for their conſtruction; it refers in ſe- 


veral parts to the chapter on the expoſition of deeds : that chapter contains ſome general rules for the con- 
ſtruction of all parts of all kinds of deeds: and in addition thereto, it may not be altogether unacceptable to 


the reader to have ſubjoined ſome caſes, which ſerve to eſtabliſh the rules of conſtruction of grants in ge- 


neral. | 


Where there is ſufficient matter to guide the intent of the party, in ſuch manner that lay perſons may un- 


derſtand it; or ſufficient matter is contained in the deed to ſhew the intent; there the deed, and the words 
therein, ſhall be taken ſo as to make the deed good, rather than deſtroy it. —//indbam v. Windham. And. 60. 
But in conſtruing the deed according to the intent, the conſtruction muſt be upon the whole deed, and 
not one part taken, and another left out. Baldwin v. Martin. And. 225. 
A deed ought to be ſo expounded, that all parts of it may fland together ; and it being a common aſſurance, 
the judges ſhall break the deed in pieces to fulfil the intents of the parties: per Archer J. Cart. 98. wits 
Co, . | 
; As far as it may ſtand with the rule of Jaw, it is honourable for all Judges to judge according to the in- 
tention of the parties, and ſo they ought to do. Co. Lit. 314. b. 


Ld. Ch. J. Wiles, in delivering the opinion of the Judges in the caſe of Smith v. Packhur/t, mentions 


theſe two maxims, that ſuch a conſtruction ought to be made of deeds, ut res magis valeat quam pereat that the 
end and deſign of deeds ſhould take effect“ and “ that ſuch a conſtruction ſhould be made of the words in a 
deed as is moſt agreeable to the intent of the grantor,” and expreſſes himſelf in theſe remarkable words:— 
Theſe maxims, are founded upon the greateſt authority, Coke, Plowden, and Lord Chief Juſtice Hale; and 
the law commends the aſtutia the cunning of Judges, in conſtruing words in ſuch a manner as ſhall beſt an- 
fuer the intent; the art of conſtruing words in ſuch a manner as ſhall deftroy the intent, may ſhew the inge- 
nuity of council, but is very ill becoming a judge. 3 At. 136. 


15 
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In expounding a grant according to the intent, it t muſt be done boni to the intent at the time of the grant , 


as, if I grant an annuity to J. S. until he be promoted to a competent benefice, and at the time of the grant 


he was but a mean perſon, and afterwards is made an Archdeacon, yet if I offer, him a competent benefice ac. 
cording to his eſtate at the time of the grant, the annuity doth ceaſe, Cro. Eliz. 35. 
The law in the true conſtruction of grants hath reſpect to the gſſate of the grantor, — to the ability of the grantee 


to the conſideration which leads the late; and to the recompence and loſs which is ſuſtained—per Doderidge n 
3 Bulſ. 125, Gough v. Howard. | 


hen there are two clauſes in a deed, of which the latter is contradictory to the former; ; there the former ſhall 
ſtand: per Nicholas J. Hard. 94. 
An inſenſi ible clauſe doth not make the tefidite of the deed vicious, which is fenfible of itſelf. 1 Saund. 320. 
Pordage v. Cole. 
One clauſe may be explained by another. 7 Rep. 41. a. Reibe caſe. 


Clauſes in company haue other conſtructions chan when (hey are „ Heb. 275, Earl of Clanrickard'; 
caſe, | 


The law will conſtrue that — of a grant to precede, which ought 1 to preceite. 10 Rep. 28. Sutton's $9 
tal caſe. 

No conſtruction ſhall be 1 made contrary. to the very expreſs words of the grant. Wi nch. 47 Biſhop of 
Glouceſter V. Wood. 

Quoties in verbis nulla git ambigaitas, ibi nulla expoſitio contra verba fienda ft. 2 Saund. 167, Lanyon v. Carne. 


| Wing. Max. 24. 


When the words are capable of different expoſitions, that ſhalt be taken which ſupport the declaration or 


agreement, and not that which defeats it. 1 Salk, 324. Wyatt v. Aland. 


Conſtruction of words ſhall be taken according to the vulgar and uſual ſenſe and manner 2 ſpeech i in thoſe 


places, where the words are ſpoken. 1 Bulſ. 175, Hewett v. Painter. 


Words in grants ſhall be conſtrued according to a reaſonable and eaſy ſenſe, and not ftrained to * un- 
likely and unuſual. Hob. 304. in caſe of London v. The Collegiate Church of Southtoell. | 

Verba pofteriora, propter certitudinem addita, ad priora, que certitudine indigent ſunt refurehda.. Wing. 167, 
See the inſtances there put to ſupport this maxim. 


General words do not imply any certainty, nor ſhall conclude any common perſon to ſay, that he has nothing 


there; and the difference between general grants and particular appears in Pl. C. 191, Wroteſley's caſe. 
Words ſubſequent may qualify and abridge, but not defiroy, the generality of the words precedent. 8 Rep. 


154. b, in Altham's caſe, 


The rule, that the general words ſubſequent ſhall be reftrained by the precedent particular words, is good and 


general; eſpecially where the particular words comprehend and expreſs a thing of an inferior nature to the 
general words ſubſequent; and that the general words are put without their dividing differences ; for there indeed 


the generality of them ſhall be controlled by the bounds of the particular precedent words. But where the 
general words do put the proper difference of particulars, and beſides att a higher ſpecies than the particulars 
mentioned before; as where the deviſe was of all his plate and jewels, and all other his eſtate real and perſonal, 
&c. there the general words ſhall over reach the particulars before, as if in the Archbiſhop of Canterbury's caſe, in 
2 Rep. the words had been, [and all the eccleſiaſtical perſons of ſuperior or inferior rank ;] they would have 
raken in Archbiſhops, Biſhops, &c. per Holt Ch. J. 6 Mod. 107. * of Bridgwater v. Duke of Bolton. 

When words contained in a deed go to ſeveral ſenſes and purpoſes, the deed ſhall be taken according to the 
ſenſe of the words, without taking or expounding any word to be vain or confounding the ſenſe of it, as if in the 
deed be contained dedi, remiſi, &c.this may be a deed of grant, feoffment, releaſe, or confirmation, or all theſe 
as the caſe requires. 2 And. 20. Earl of Pembroke v. Barkly. 

When words of diverſe natures are inſerted in a conveyance, the grantes has election to uſe which of them 
he will. 2 Brownl. 292, Smallman v. Powis. 


Talis interpretatio ſemper fienda eft, ut evitetur e, et inconveniens, et ne + judicium fit illuſorium.— 1 Co. 52. 


a2.— Wing. 21. 
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„%%% 0 AL. 1 

Of an Attornment. ''» 

Co. ſuper A* attornment is the agreement of the tenant to the grant 1. Q 9 
omar of the ſeigniory, or of a rent ; or the agreement of the 1 
Pon. 2g. donee in tail, or tenant for life, or years, to a grant of a re- Jl; 
„ Lit.Sect, Verſion or of a remainder made to another. As where the Lord, 1 
ys or one that hath a rent out of land, doth grant over his ſeig- 15 Wh 
niory, or his rent to another; or one that hath a reverſion or a 1 
remainder, after an eſtate for life or years, doth ſell or give the ; 

ſame away to another; in theſe caſes, the tenant of the land 1 

muſt have notice of this ſale or gift, and of the alteration of 41 
the party to whom he muſt attend in his ſervices; and he muſt Wl 

give his conſent to the ſame gift or grant, or elſe generally the 1 

ſame is not good. And, this yielding of conſent is called an 1 
attornment (1). And it is either actual, or verbal, or actual by 

and verbal both. | : 2. Buotuplex, 


That which is actual, is either implied and in law, or ex- 

preſſed and in fait. Of all which there are divers examples 
Hhereafter following. „„ De; 

Lit, Set. * The end, effect, or fruit of this agreement is to perfect a 3. The effect of ir. 


I, : wes 
. per grant, and to make a good conveyance of an eſtate; for, where * P. 254. 

La. Re. this is needful, no rent nor reverſion will paſs without it; nei- 

Sect. 267. 


» ther can the grantee of the ſeigniory, rent, or reverſion, bring 
9.379. . : . . 
39H.6.24. any action of waſte for waſte done in the land, nor diſtrain for 
Li $2" any rent or ſervice upon the land, before this is done. But this 
in Set. is Only a bare afſent, and therefore it ſhall not nor will enure, 
or work, to paſs any intereſt, to make a bad grant good, to 
enfranchiſe a villain, nor to give a man a tenancy by diſſeiſin, 
intruſion, or abatement, neither ſhall it work by way of eſtop- 
pel. And therefore, if a man gain a rent iſſuing out of land 
by coercion of diſtreſs or otherwile, and the tenant of the land 
attorn to him; this will not amend his eſtate. But otherwiſe 
a grant and the attornment of the tenant do as effectually paſs 
the freehold and inheritance of the reverſion of land, as a 
feoffment and livery of ſeiſin of land do pals the poſſeſſion of 


land. 
Lit, Sect, 


| | | Where and 1 
490 . In moſt caſes, where the grantee hath means to compel the te- ogra ee e 
1 


$1. 6g. nant to attorn, there the attornment of the tenant is at leaſt to tornment of the 
co. ler ſome purpoſes needful; for howſoever it be true, that if a feig- *"*"* neceſſary : 


Lit. zog. x . . or not: and how: 
143 niory, rent, ſervices, reverſion, or remainder be granted by and ww 


—— ee as 


hat intents; 


— 


(1) Attornment is now rendered unneceſſary by the ſtatute of 4 Ann. c. 16. F. which enacts that all pran's | 11." 
or conveyances by fine or otherwiſe of any manors, or rents, or of reverſions or, 1emainders, ſhall be effectual 1 
without the attornment of any of the tenants; but it is thereby provided, that no tenant ſhall be prejudiced by 1 
pay ment of rent to any grantor or conuſor, or by breach of any condition for nonpayment of rent, before notice | BEE. || 
{hall be given to him of ſuch grant by the conuſee or grantee. And by ſtatute 11 Geo, 2. c. 19. F 11. reciting, 1 
that the poſſeſſion of eſtates is rendered very precarious by the frequent and fraudulent practice of tenants, in 7, wal 
attorning to ſtrangers, who claim title to the eſtates of their reſpective landlords or leflors who are thereby mo” 
put out of the poſſeſſion of their reſpective eſtates, and put to the difficulty and expence of recovering the ſame 0 
by action at law: it is thereby therefore enacted that all ſuch attornments ſhall be void, and the poſſeſſion 1 
not altered: but it is thereby provided that the ſaid act ſhall not extend to affect any attornment made 
purſuant to any judgment at law, or decree or order of a Court of Equity, or made with the privity and conſent 1 
of the landlord or landlords, leſſor or leſſors, or to any mortgagees, after the mortgage is become forfeited, in 


3 | fine, 


— 


; 
þ 
| 
| 
| 
| 
| 
8 
x 
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fine, in this caſe the rent, ſeigniory, &c. doth paſs; ſo as the 
grantee may enter for a forfeiture upon the alienation of the te- 


an eſcheat of the tenant; or may ſeiſe a ward, or heriot, if it hap- 
pen before any attornment be made ; and if the reverſion of a 
leaſe for years be granted by fine, and the leſſee be ouſted and 
the leſſor diſſeiſed, the coriuſee may have an aſſiſe; and there- 
fore as to all theſe purpoſes the attornment of the tenant is not 


needful: yet the . grantee, his heir, or aſſignee, cannot diſtrain 


the tenant for rent, or bring any action that doth lie in privit 


| nant being tenant for life, years, by ſtatute, or elegit, or upon 


between him and the tenant, as waſte upon a waſte done by the 


tenant, writ of entry ad communem legem, "of in caſu proviſo, 


or in confimili caſu, upon the alienation of the tenant, eſcheat 


upon the dying of the tenant without heirs, or ward upon the 
death of the tenant his heir within age, or writ of cuſtoms 


and ſervices, until he have the attornment of the tenant; and 


Per que ſervitia. 


ren redditum ri. reddit, and thereby compel him to attorn. 
Ie. 


P. 255: 


Said juris clamat. 


therefore, as to all theſe purpoſes, the attornment of the 
tenant is neceſſary. And hence it is that the conuſee of a 
fine hath means. appointed him by the law to compel the 


| tenant to attorn: for in caſe where the Lord doth grant his 
ſeigniory to another, and the tenant will not attorn, the co- 


nuſee before the fine be ingroſſed may have a writ called a Per 


the land out of which the rent doth iſſue will not attorn, the 
conuſee of the rent may have a writ called a Qem redditum 


a man doth grant a reverſion, or a remainder of his eſtate after 
tenant for life to another, * and the tenant will not attorn, 


ed a Quid juris clamat, and thereby compel the tenant for life 
to attorn. And if the conuſee of the fine die, before he 
have the attornment of the tenant, his heir, albeit he come to 
the thing deſcended by act of law, yet ſhall be in no better 
caſe then his anceſtor was. And if the conuſee of a fine by 
which he hath a reverſion granted to him, before he hath got- 


ten the attornment of the tenant, bargain and ſell the reverſion 


by deed indented and inrolled; the bargainee ſhall be in no 
better caſe than the bargainor was. And if a reverſion be 


And in caſe where 


Idem. 


| que ſervitia, and thereby compel him to attorn. And in caſe od v. r. 
where a man doth grant a rent to another, and the tenant of by 


170. 


Co. ſupet 


Lit. 2 52. 


* 
* 


he conuſeeof the reverſion or remainder may have a writ call- ber, 
Co. ſuper 
Lit. 310. 


Co. ſuper 


Lit. 321- 


* g 


Co. 6. 68. 


Lit. Sect. 


584, 58 Jo 


granted by fine, and the conuſee before attornment enter and 


make a feoffment, and the leſſee re-enter; in this caſe, the 
feoffee cannot diſtrain for the rent. And yet if there be Lord, 
meſne and tenant, and the meſne grant the ſervices of his te- 
nant by fine to another in fee, and after the grantee die with- 
out heir, and by this means the ſervices of the meſne eſcheat ; 
in this caſe, the Lord may diſtrain for them without any 
attornment of the tenant. 

In theſe following caſes, attornment in law, or in deed, is 
abſolutely and to all intents neceſſary, viz. * Where one doth 
make a leaſe for life, or years, to one, and after doth grant the 
reverſion or remainder after the ſame leaſe ended, to another 
by deed, in fee ſimple, fee tail, for life, or years; in this caſe 
the leſſee for life, or years, muſt attorn. * So where the Lord 
doth grant his ſeigniory or the ſervices of his tenant by deed, 
in fee ſimple, or otherwiſe in fee tail, for life, or years to a 
itranger ; in this caſe the tenant muſt attorn. So where the 
Lord of a manor doth make a feoffment of his manor; in 

15 | this 


a]Co. 2. 69, 
Lit. Sect. 
5 1. 567. 
571. 
Co. ſuper 
Lit. 316. 
b] Lit. Sect, 
551. 
Co ſuper 

17. 3158. 
Perl * 
636. 
c Co. 6. 68. 
Doct & 
Stud, 35» 
Lit. Sect». 
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this caſe the ſervices of the tenants will not paſs without their 


ei Co. ſuper attornment. * So if another man have a rent ſervice, rent 


' Lit, 312 
Lit. dect. 


972. 


Co. ſuper 
Lit. 315. 


Co. 2, 35. 
Lit, Bro, 


Sect, 298. 


Vier 307. 
Co. ſuper 
Lit. 312. 
Lit. Bro. 
Sect. 1 51. 
379. Bro. 


Attor. 59. 


Dier 26. 
Lit. Bro. 


349. 


+ And ſo it 
was agreed 
in M. 37. 
28 Elia. 
B. R. 


perk. Fect. 


249, 259. 


Lit. Sect, 
562. 


Hi!, 8 Jae. 


Dier 118. 


charge, or rent ſeck, iſſuing out of my land, and he doth 
grant this rent to a ſtranger; in this caſe I muſt attorn to 
this grant to the ſtranger. And if in theſe caſes the tenant 
doth not attorn, the grant of the reverſion, &c. is meerly 
void. | | 5 | 

If a reverſion be granted after an eſtate of a tenant by ſta- 
tute merchant, ſtaple, or elegit, or after an eſtate that any one 
hath until debts be paid, or the like; in theſe caſes, the te- 
nants muſt attorn, or this grant will not be good. 


If one make a leaſe for years of land rendring rent, and 


after he doth grant the reverſion to another for years, to begin 


after the death of the grantor ; in this caſe, it is needful that 


the leſſee for years in poſſeſſion do attorn to make this grant 
good, But if one make a leaſe of his land to one for ten 
years, and after make a leaſe of it to another, to have and to 
hold from the end of the ſaid term of ten years for the term of 
twenty years, in this caſe, it ſeems it is not needful that the 
firſt leſſee doth attorn, but the grant is good enough without 
it, If one make a leaſe to another * for twenty years, and he 
make a leaſe over to a third for ten years rendring a rent, and 


then doth grant the reverſion to a ſtranger; in this caſe, it is 


needful that the leſſee for ten years do attorn: but if the leaſe 
for ten years be made without any reſervation of rent, contra. 


For it is a rule, that where there is no tenure, attendancy, 


remainder, rent, or ſervice to be paid or done, there attorn- 
ment is not neceſſary. And hence it is, that where one doth 
grant common of paſture appendant or appurtenant, or eſtovers 
out of land, there needs no attornment of the tenant to 
make this grant good. And if a rent or common be granted 
to one for life, and after the reverſion of it be granted to ano- 
ther; that in this caſe there needs no attornment to make 


this ſecond grant good. And if one make a leaſe to one for 


ten years, and then make a leaſe to another for twenty years; 
in this caſe the ſecond leaſe is good for the ten years to come 
aftet the firſt ten years ended, without any attornment of the 
firſt leſſee. | T „„ | 
If a Lord exchange the ſervices of his tenant with another 
for land; in this caſe the attornment of the tenant, by whom 
the ſervice is to be done, is neceſſary to perfect this exchange. 
If there be Lord and tenant in fee ſimple, and the tenant 
doth make a leaſe to another man of the tenancy for lite, and 


the Lord doth grant the ſeigniory to the tenant for life in fee; 


in this caſe the tenant in reverſion mult attorn to the tenant 
for life upon this grant of the reverſion, or the grant 1s not 
ood. 

If I be ſeiſed of a reverſion after an eſtate for years, and I 
grant it to the uſe of myſelf for life, and after to the uſe of 
another and his heirs in fee, and after I grant my reverſion for 
life to another; in this caſe it is needful that the tenant for 
years attorn to this grant. 

If a leaſe be made to J. S. for his life, and afterwards ano- 
ther leaſe is made of the ſame land to J. D. for his life; in 
this caſe, it ſeems that J. S. muſt attorn to this ſecond grant, 
or that the grant will not be good. 


An 


Fry. 


* P. 256. 
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or for years; in theſe caſes, the tenant need not to attorn: 


is not inrolled, or the uſe ariſe not upon conſideration of blood, Ws I 


"0 paſs the thing as to the eſtate, nor to make a. privity to 


ſhall come to the Lord paramount and he may diſtrain for 
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An eſtate of a er cannot be gained by. a diſſeiſin, n. secs 
abatement, or intruſion, without an attornment. And there- EY 
fore if bie dillkife another of a manor which is part in demeſne, 
and part in ſervices, the ſervices are not gained until the te- 
nants attorn. | 

In all caſes for the moſt part where there is no means pro- ©*-6. 68. 
vided. by law to compel the tenant to attorn, there their attorn- 58d. ;7;. 
ment in law, or in deed, is not neceſſary, unleſs there be ſome be, tupe: 
{ſpecial default in the grantee. Qucd remedio deftituitur, igſa re vi, 321. 
valet, fi culpa abit. And therefore an attornment is not ne- 
ceflary in theſe caſes following, viz. Where one doth grant Ar. N B. 
a rent, reverſion, remainder, ſervice, or ſeigniory to another W 
by way of deviſe by a laſt will and teſtament, or by Letters 
Patents from the King, or where ſuch * things ate granted by 
matter of record from a ſubject to the King. So when the co. s, 63. 
thing granted doth paſs by way of uſe, and doth veſt by force $7... 
of the ſtatute of uſes : as if one that is ſeiſed of 2 66 in fee 
doth make a leaſe of it for life, or years, to J. S. and after 
levieth a fine; or doth covenant to ſtand ſeiſed of the reverſion 
of this land (or of the land itſelf which is all one) to the 


uſe of another; or doth bargain and fell the reverſion in fee, 


but if A. grant a reverſion to B. to the uſe of C. and the deed agreed in 
Warts. 

&c. in this cuſs; if the tenant doth not attorn the reverſion Hi 18 Jac. 
will not paſs. If one by a common recovery ſuffered, grant ce 
a reverſion to the uſe of himſelf, his wife, or children; in this J. B.. 
caſe, there needs no attornment of the tenant by the ſtatute of 

7 H. 8. cap. 4. So where one doth come to any ſuch thing Lit. Set, 
by title or ſeigniory paramount, as by eſcheat, ſurrender, or 5 fl. „ 13. 
forfeiture, or by deſcent; in all theſe caſes, a3 the reſt be- 3 


fore, the attornment of the tenant is to no purpoſe, neither L. 32. 


diſtrain or bring action of debt. And therefore if there be 
Lord, meſne, and tenant, and the meſne grant the ſervices of 
his tenant by fine to another in fee, and after the grantee 
dieth without heir; in this caſe the ſervices of the meſnalty 


them, or bring any action that lieth in privity for them with- 
out any attornment. So if leſſee for life of a manor ſurrender 
his eſtate to the leſſor; there needs no attornment of the te- 
nants of the manor to make this eftate to paſs. So if the 
reverſion of a tenant for life be granted to another in fee, and 


the grantee die without heir, ſo that the reverſion doth eſcheat ; 


in this caſe, the Lord may diftrain, or bring any action of waſte, 
&c. without any attornment. So if a reverſion deſcend to an 


heir from his anceſtor ; in this caſe, it will veſt in the heir 
without attornment, and attornment in this caſe is not neceſ- | 


ſary. So if the conuſee of a ſtatute merchant extend a ſeig- cs yer 
niory, or rent, for debt; the ſeigniory or rent ſhall be veſted in - 321. 
him without any attornment of the tenant. 

If a copyholder in fee make a leaſe for years, by licence of Foe them 
the Lord, rendring rent, and after ſurrender the reverſion to Trin. 4 Je. FC 
the uſe of I. $. in this caſe; it ſeems an attornment of the © © | 
tenant is not needful, and J. S. ſhall have the rent without any 
attornment. | 


If 
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nt If one grant the reverſion of copyhold lands for life, or years; 

B. R. or grant the ſeigniory of copyhold lands of inheritance; in 
"ei theſe caſes there needs no attornment of the tenants to make 
311 the grants good. And fo alſo is the law for an eſtate at will 


10 the common law. 


* If a leaſe be made to one for life, the remainder to ano- 4 P. 258; 
ther in tail, the remainder over to the right heirs of the te- 
nant for life, and the tenant for life doth grant his remainder 
in fee; in this caſe, there needs no attornment of the tenant 
in tail, but the remainder will paſs w the deed prelenay 
without any attorament at all. 
Lit Seer. If one leaſe for life, the remainder for life, and after the 
1 leſſor releaſe all his- right in the land to him in remainder for 


life; in this caſe there needs no attornment of the leſſee for 
life, to perfect this releaſe. 


Lit. Sect. 
578. 


Lit. Seet. If two or more joint- tenants, make whats for life, rendring 
* rent, and one of them doth releaſe the rent to the other; in 
this caſe, there needs no attornment to make the rent to paſs. 
bee n, In all cafes where the grant is in the perſonalty, there needs 
3 no attornment. And therefore in grants of annuities, which 
3 Jac. 


„ charge the perſon of the grantor only, and not his land, 
” there needs no attornment. And in all caſes where there | 


Is an attornment in law, there needs no attornment in deed. 
Lit. Sect, 


diſſeiſed of the land; in this caſe, the diſſeiſor muſt attorn to 
a grantee of the land. But in caſe of the grant of a rent ſervice, 


3 U the 


oe If there be Lord, meſne, and tenant, and the Lord grant 5. By whom an at- 
| the fee of the ſeigniory ; in this caſe, the meine, and not the toroment may and 
mult be made: or 
tenant, mulſt attorn. ney 
. If one make a leaſe for life, i hes grant the reverſion 
39 for life, and the leſſee attorn, and after the Lord grant the 
ſeigniory; in this caſe it ſeems the grantee, and not the firſt 
leſſee for life, muſt attorn. 
Lit. Set, If there be Lord and tenant, and the tenant make a gift 
$54.55 in tail, or leaſe for life, of the land, and after the Lord grant 
- SP+ ſervices to a ſtranger ; in this caſe, the tenant for himſelf, 
and not the tenant in tail, or for life, muſt attorn : for it is 
a maxim in law, that no man ſhall attorn to any grant of any 
ſeigniory, rent, ſervice, reverſion, or remainder, but he that 
1s immediately privy to the grantor. But to the grant of a 
rent-ſeck, or rent charge, iſſuing out of ſuch land as before; 
the under-tenant in tail, or for life, and not the immediate te= 
nant himſelf, muſt attorn. 
ii ie If there be tenant for life, the 3 in fee, and the 
28 Lord grant the ſervices to a ſtranger; in this caſe, the tenant 
for life, and not him in remainder, muſt attorn. 
Idem. If there be tenant for life, the remainder in tail, and he in 
the reverſion after their eſtates doth grant his reverſion to a 
ſtranger; in this caſe, if either of them need to attorn, it muſt i; 
be the tenant for life. ja 
Co. fuper If a woman that hath a huſband be to attorn, the baſbend Huſband and wiſe, 0 
. ay may and muſt do it for her; and the attornment of the huſ- 1 
* band for the wife, whether it be expreſſed or implied, will bi 
bind the wife. '( 
Lit, Sect, * If one make a leaſe for years of land, the remainder for * P. 2 59. ji 
&. ſuper life, and after the leſſor doth grant the reverſion ; in this caſe, jj 
51716. the tenant for life or years either of them may attorn. al 
2 If a rent charge be iſſuing out of land, and the tenant be 9 
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the diſſeiſee may attorn if he will, for the privity is between the 
Lord and the diſſeiſee only. ; 

If a man make a leaſe for life to J. S. of land, and after tw. 
grant a rent charge out of it to [. D. and after he grant over 
this rent to another ; in this caſe, the leſſor, and not I. S. 
muſt attorn. 

The tenant in dower after ſhe hath aſſigned over her eſtate, Gs. wow - 
and not the aſſignee, muſt attorn to the grant of the rever- FE. 4, 10. 
ſion. And yet ſome hold that the aſſignee alſo may attorn. 

The ſame law is alſo of the tenant by the courteſy: but it is 

not ſo in other caſes; for if the reverſion of leſſee for life be 

granted, and leſſee for life aſſign over his eſtate, the aſſignee, | 
- and not the leſſee, muſt attorn. 

If lefſee for life aſſign over his eſtate upon condition, and ©, ſuper 
then the reverſion is granted ; in this caſe, the aſſignee, and 5 
not the leſſee for life, muſt attorn. 

If a tenant in fee ſimple, that ought to attorn to a grant of a L. r 
ſeigniory or rent, die before he make an attornment, his heir "LES 
muſt attorn, and an attornment made by him is good. So ifo 
he grant away his land before he make his attornment, his 
grantee may attorn, and an attornment made by him will be 
good enough. 

If a Lord of a manor ads a leaſe of his manor for life or Co. foper 
years, and the freeholders and others do attorn to the leſſe, 
and after he grant away the reverſion of the manor to a ſtran- 

er; in this caſe, the leſſee for life, or years, muſt attorn, and 
this will bind all the freeholders. 

If there be Lord and tenant by homage, fealty ad rent, and h. 
the tenant is diſſeiſed, and then the Lord granteth the rent to 
another; in this caſe, the diſſeiſor, and not the diſſeiſee, muſt 
attorn; but if he grant the whole ſeigniory, the diſſeiſee may 

N attorn. 
Infant. A voluntary attornment, where it is needful, may be made by Co. taper 
| an infant, or one that is deaf and dumb (who may do it by #5 
Non compos mentis. ſigns), But one that is non compos mentis cannot make an at- 
tornment. 
6. To whom an at. The attornment muſt always be made to the grantee of the 32 
e Ne reverſion, rent, &c. according to the grant; whether the at- Ju. 
not. tornment be expreſs or implied. But if divers do take by the 
grant, the attornment may be made to one of them, and this 
ſhall avail the reſt; as if a reverſion or a rent be granted to two 
or more, and the tenant attorn to one of them, this is good to 
* P. 200. veſt and ſettle the thing * granted in them all according to the 
b grant. And if a leaſe be made by deed of a reverſion to A. for 8 


* Lit, 
life, the remainder in fee to B. and the tenant attorn to A. 310 


this is a good attornment to ſettle the remainder in B, But 5 
if the tenant attorn to B. during the life of A. this is not ” 
good for A. howbeit, if the tenant for life die before the at- 
tornment be made ; in this caſe, the attornment may be made, 

and this ſhall be ſufficient to perfect the grant of the remainder 

to B. 

If I grant a reverſion to one man, and before the attorn- eel 8 
ment of the tenant had to perfect the grant, he doth fell this e 
reverſion to a third man; in this caſe, the tenant may attorn 
to the ſecond grantee, and this will make the grant good to 
him. But if the attornment be made to both the grantees, it 
is void for incertainty. 
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An attornment may as well be made to cęſtuy que uſe of a "Mi 
reverſion, as to the grantee of the reverſion himſelf. And it WW. 
ſeems it muſt be made to him, and not to the grantee of the 


reverſion. For it was agreed in the court of wards, Hz/. 18 Wo 
Fac. That if a reverſion be granted to B. to the uſe of C. | We 
that the attornment muſt be made to C. and not to B, who is 4 "ml 
but an inſtrument. 1 


In all caſes regularly where attornment is neceſſary, it muſt 2. When and at 
be made in the life time of the parties grantor and grantee, what time the at- 
or exchangor or exchangee ; for if either of them die before 9e reibe 

3 CIOTe 


the attornment be made, the grant or exchange is void. And 92 
therefore if a manor be granted, and livery of ſeiſin be given 
upon the demeſnes thereof, and one of the tenants die before 1 
attornment be made by him, his tenement will not paſs, and _ 1 
the grant as to that part will be void; for in this caſe all the 5 | 
tenants, but tenant at will, muſt attorn. And albeit the grant | - 4 a 
of the reverſion be to begin at a day to come, and after the WHT 
death of either of the parties, yet muſt the attornment be made 1h | 
in the life-time of the parties, or otherwiſe the grant will not "ky bi 
be good. And yet an attornment may be made after the death Fe 
of the tenant, by his heir; and after the conveyance of the te- "FROM 
nant, by his aſſignee. | 1 
If a leaſe be made of a reverſion to begin at a day to come; Wi 
in this caſe the attornment may be made before or after the Wit 
day, ſo it be made in the life time of the parties. | 1 
If one grant his reverſion of white acre or black acre, and . kan 
the tenant attorn to the grant, before the grantee have made Bs! 
his election which acre he will have, this is a good attorn- RN 
9 N 5 WITS 
If a man grant his reverſion by deed to one, and after, and | 1 
before the tenant do attorn, he levy a fine or make a feoffment 0 | i Til 
of the land to another; in this caſe it ſeems the attornment | | | 1 
after comes too late; but if the fine or feoffement be * but * P. 261. 1 
of part of the land granted before in reverſion; in this caſe Wo | 
the firſt grant after attornment ſhall be good for the reſidue. OE 1 
And if a woman ſole grant a reverſion, and after, and before Wi | 
attornment, ſhe marry with a ſtranger, and after the tenant FIR 
attorn; in this caſe the attornment comes too late, for the i i, 1 
marriage is a countermand of it. And if a reverſion of an A 
eſtate for life or years be granted, and the grantor before at- WS 
tornment doth confirm the eſtate of the tenant for life or - 900 
years, and ſo change the eſtate, and after the tenant attorn, in 1 
this caſe the attornment comes too late. Wee 
To the making of a good attornment where it is needful, g. The manner of 1 
divers things are reqired. 1. It muſt be made by the per- making an atorb- 2 
ſon that ought to make it. 2. It muſt be made to the perſon gsi be . ee 0 
that ought to take it. 3. It muſt be made in time convenient. atorn ment: N 1 
4. If it be an expreſs attornment, the tenant muſt firſt have | | WE 
notice of the grant of the reverſion, rent &c. to which he 14 
muſt attorn; but otherwiſe it is of an attornment in law, for l 
there notice in all caſes is not neceſſary. 5. And it muſt be Notice. WE: 
done in that manner the law doth preſcribe. And for this, it | 1 
is to be known that it may be made by words, or by deeds, 0 
and without any writing, or by deed or writing (and this is | ql 
the ſafeſt way to do it.) And any words, written or ſpoken by | | 


the tenant, that do import an aſſent and agreement to the grant 
of the reverſion, rent, &c. in ſuch manner as the ſame is 
made 
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made after notice given to him of the grant, whether it be in 
the preſence or the abſence of the grantee of the reverſion, 
rent, Sc. will make a. good attornment in deed. And there- 


fore, if the tenant. after knowledge of the Fay. uſe theſe 
ect, to the gran- 


words following, or any others to the like e 
tee, vis. I do attorn, or turn tenant, to you according to the 
grant; or, I become your tenant; or, I agree to the grant; 
or, I am well content with the grant; or, God ſend you joy 
of it; theſe are good expreſs attornments. And if the tenant, 
after knowledge of the grant, pay, do, or deliver, all, or any 
part of the rent, or ſervice, pelöre, or at the time when the 


lame is due, to the grantce, or give a penny, or farthing, an 


85 


ox, or a knife, or any ſuch like thing, or any other valuable 
thing, in the name of attornment, or in the name of ſeiſin of 


the rent; this is a good expreſs attornment; and that attorn- 
ment, which is made by words, and deed or ſign both, is the 


beſt ; for that doth leave a more deep impreſſion in the mind of 


the witneſſes. But if one have a rent charge iſſuing out of 


my land, and he grant it to a ſtranger ; and I give him an ox 


to put him in poſſeſſion of the rent; it ſeems this is no good 


attornment. | 


If a man grant his reverſion of my living to J. S. and his 
bailiff, that doth uſe to gather his rents, ſaith to me, that J. S. 


hath bought it, and I muſt hereafter pay my rent to him, and 


I tell him I am glad of it; this is a good attornment. And 
that, albeit it be in the“ abſence of J. S. And it is not ma- 


terial whether the ſtranger know of the grant, or not, ſo the 
tenant know of it. And an attornment made to the Lord's 
Steward in the court, in the abſence of the Lord, is a good 


attornment. For it is ſufficient, if the tenant have notice, that 


he attorn to the grant in the preſence of any whomſoever. Te- 


nant for life was, the remainder in tail, he in the remainder 


granted his remainder, the tenant for life, having notice of the 


Un 

on 

PS) 

+ 

WY 
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grant, faith to a ſtranger in his abſence, that is the party, I 


am well pleaſed that the grant is made to him; it was adjudged 
to be good. as | | 


If a reverſion be granted to one for life, and after the ſame 


reverſion be granted to him for years, and the tenant attorn to 


both the grants at once; this attornment is void for incer- 


tainty. So if one grant his ſeigniory to 1. S. Biſhop of Lon- 


don and his heirs, by one deed, and grant the fame to I. S. 


Biſhop of London and his ſucceſſors, by another deed, and 


the tenant attorn to both grants at once; this attornment is 


void for incertainty. So if a reverſion be granted to two ſe- 


veral perſons by ſeveral deeds, and the tenant attorn to both 


the grants at one time; this attornment is void for incertainty ; 


and neither of the grants are perfected by the attornment in 
theſe caſes. The implied attornment, which alſo doth amount 
to an expreſs attornment, is made divers manner of ways. For 
if the tenant, after notice of the grant of the reverſion, pay his 
rent to the grantee, or ſurrender his eſtate to the grantee, or 
pray in aid of the grantee, or accept a grant of the reverſion or 
remainder from him that hath it, this is a good attornment 


in law. But if the tenant, after the grant of the reverſion, not 


having notice of the grant, pay his rent to the grantee as a re- 
ceiver, bailiff, &c. this is no good attornment. And there- 
fore if the bailiff of a manor ſhall purchaſe the manor, or the 
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that ought to attorn, is a good attornment in law. 


Of an A 5 TORNM ENT. 
reverſion of one of the reine te, and the tenant, not "OY 
ing of the purchaſe, pay his rent to him, as he was wont to do; 


this is no good attornment in law. So if a man ſeiſed of a 
ſeigniory levie a fine of it, and then taketh back an eſtate in 


fee, and the tenant, having no notice of all this, doth pay his 


rent to the conuſor, as he was wont to do; this is no good 
attornment in law, to perfect either of theſe grants. 

If there be Lord and tenant, and the tenant let the land to 
a woman for life, the remainder in fee, and the woman doth 
take a huſband, and after the Lord doth grant the ſervices to the 
huſband in fee; in this caſe, this acceptance of the deed, by him 


So if i in this 
caſe the tenant leaſe to a man for life, the remainder over, and 


the Lord grant the ſervices to the tenant for life, and he accept 


thereof; this is a good attornment in law. 


If the Lord by deed grant his ſeigniory to the tenant of the 


land and to a ftranger, and the tenant doth accept of this 
deed ; this 1s * a good attornment in law, to extinguiſh a moiety, 
and to veit the other moiety in the other grantee. So if one 
make a leaſe to IJ. S. for life, and after confirm his eſtate, the 
remainder over to J. D. and the leſſee for life doth accept of 
the deed of this confirmation and grant; this is a good attorn- 
ment in law, and doth veſt the remainder in I. D. 

If there be Lord and tenant, and the tenant take a wife, 


and after the Lord doth grant the ſervices to the wife and 


her heirs, and the huſband doth accept of the deed of this 
grant; this is a good attornment in law. 

If the conuſee of a fine of ſervices, ſue a Scire facias to have 
execution of the ſervices, and hath ö to recover; this 
is a good attornment in law. 

If a woman grant a reverſion to a man in fee, and after 
marry with the grantee ; this is a good attornmenit in law, 


to perfect this grant made to the huſband. 


If a Lord grant his ſeigniory, and there be twenty manner 
of ſervices, and the tenant, with what intent ſoever it be, pay 
or perform i in deed any parcel of the ſervices to the grantee ; 
this is a good attornment in law for all the ſervices. 


If I be ſeiſed of land in fee, and make a leaſe for life or 


years of it, or it be extended by a ſtatute or Elegit, and then 
I make a feoffment of this land, and give livery of ſeiſin upon 
it, and fo put out the tenant, and after the tenant (or one of the 
tenants, if there be many) re-enter ; this is a good attornment 
in law. And fo alſo it ſeems is the law, if the leſſee for life 
recover in an aſſiſe. But if a man make a leaſe for life, and 
then the leflor grant the reverſion for life, and the leſſee attorn, 
and after the leſſor enter and make a feoffment in fee, and ſo 


diſſeiſe the leflee for life, and then the leſſee re-enter; this is 


no good attornment in hw by the grantee for life. And if the 
conulee of a reverſion by fine diſſeiſe the leſſee for lite, and 
make a feoffment in fee, and the lefſee re-enter ; this is no 


good attornment in law to the feoffee, to enable him to diſ- 
train, Cc. 


If one grant the reverſion of a leaſe of a term of years, and 
before any attornment made, the leſſee for years doth grant his 
term to the grantee of the reverſion ; in this caſe, this is no 
good attornment in law, to make the reverſion pals. 
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If one have land, and a rent iſſuing out of other land, both 07 ea 
in one county, and he grant both by deed, and give livery of 
ſeiſin of the land in the name both of the land and of the 
rent; this is no good attornment in law, to make the grant of 
the rent good. 
If leflee for life, or years, ſubſcribe his name as a witneſs 1 
the ſealing and delivery of the grant of the reverſion, made by + 44 
the leflor to a ſtranger ; this is no good attornment in law, 3 
for he may do this and not have notice : but if he have notice ** 
* P. 264. of the grant, and * then put his hand to it; this is an attorn- 
ment, curia B. R. H. 11 Car. | 
Attornment to part IF a reverſion be granted of two acres, or for forty years, or C». 2. 68, 
of the grant £09d if ſervices be granted, and the tenant doth attorn for one acre, 2% zi. 
we ag oe. part of the forty years, or for part of the ſervices ; this . 56, 
| ſhall extend to all, and is a good attornment for both the acres, 
all the forty years, and all the ſervices. And that, albeit the 
tenant ſay expreſly it ſhall be good but for a part, and not for 
the whole. And ſo alſo it is of an attornment in law. And 
therefore if the grantee by fine of ſervices, fue a Scire facias to 
have execution of any part of the ſervices, and have judgement 
to recover any part; or a leſſee of three acres ſurrender one of 
them to the grantee of the reverſion of all the three acres; this 
is a good attornment for the whole. But if one attorn for part 
of the land, or for part of the ſervices, in caſe of the grant of a 
reverſion of land, or the grant of ſervices, and have no notice 
of the grant of any more; this attornment is not good for any 
part, but void for all. 
Attornment to one If a ſeigniory, reverſion, or the like, be N to two or Co, ſuper 


good to others. more, and the tenant after notice thereof doth attorn to one of 6. 6. 
them; this is a good attornment, to perfect the grant to both 
or all of them. But if one die before attornment, and the te- 
nant attorn to the ſurvivor or ſurvivors; this ſhall not avail the 
heir of him that is dead; but it is good to perfect the grant to 
the ſurvivor or e eee to whom it is made. | 
If a reverſion be granted to huſband and wife, and the te- Calvins cf 
nant attorn to the wife in the abſence of the huſband ; this is b K.)“ 
a good attornment, to perfect the grant to them both. But if Co. 6, 
a reverſion be granted to two men, and the tenant have notice 
only of a grant made to one of them, and he attorn to him 
only ; this attornment is void, and not good to perfect the 
grant to either of them. 
Attornment by ove If two joint-tenants be for life, or years, and the reverſion of ng agg 
| good for others. their eſtate is granted to a ſtranger, and one of them attorn to the 566. 
rant of the reverſion ; this is a good attornment for both of 


them. The like "rs is for tenants in common. But if A. nn. 


B. C. and D. be leſſees for years, and C. and D. be out- Brooks ca 
lawed, ſo as they forfeit their parts to the King, and the 1 
King become tenant in common with A. and B. and after 
the reverſion is granted to a ſtranger, and A. B. C. and D. 
attorn; this is no good attornment to perfect the grant of the 
reverſion; for C. and D. cannot attorn, and the attornment of 
A. and B. for the King and themſelves is not good. 
9. Who ſhall be Attornment made by the huſband is good for the wife: 
compelled to at- whereof ſee before at Numb. 
et oral: In all cafes for the moſt part where attornment is needful, C67, 
the tenant, whether he be tenant in fee-ſimple, for life, years, by Lit. 3:5 
F, 265. * ſtatute, elegit, or as executor until debts be paid, ſhall be 


I | compelled 
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compelled to attorn. And albeit the tenant be an infant, and 

come to the land by purchaſe or deſcent, yet he may be com- 

pelled to attorn; but then in this caſe his attornment ſhall not 

prejudice him; for when he is of full age, he may diſclaim, or 
ſay he doth hold by leſs ſervices. 45 

oy, ore It there be tenant in tail of a reverſion, and he grant this 

1s. over to a ſtranger; in this caſe the tenant in poſſeſſion may be 

compelled to attorn. But if the reverſion, upon the eſtate of 

the tenant in tail, or upon the eſtate of the tenant in tail after 

poſſibility of iſſue extinct, be granted, ſuch a tenant may not 

be compelled to attorn ; and yet ſuch a tenant may attorn gratis 

if he will. And the aſſignee of the eſtate of ſuch a tenant in 

tail after pofhbility Sc. is compellable to attorn. And if 

one make a gift in tail, the remainder in fee, and the ſeigni- 

ory, or a rent charge iſſuing out of the land, is granted in 

fee by fine; in this caſe, the tenant in tail may be compelled 


to attorn. | „ | 
Co. 6. 68. In all caſes for the moſt part where attornment is not 
as. needful, there is no means to compel the tenant to attorn. 
And therefore the tenant cannot be compelled to attorn to 
him that comes to a reverſion or remainder by eſcheat, for- 
feiture, &c. | © 
iy. far If one grant his reverſion of land in mortmain without a 
licence, the tenant may not be compelled to attorn, until there 
be a licence had from the King. . „ 
Co. ſuper Allo it is a general rule, that when the grant by fine is der- 
* 2p feaſible, there the tenant ſhall not be compelled toattorn. As if "RM 
an infant levy a fine, this is defeaſible by writ of error during l 
his minority, and therefore the tenant ſhall not be compelled WH 
to attorn. So if the land be holden in ancient demeſne, and | 1 
he in the reverſion levieth a fine of the reverſion at the com We! 
mon law ; the tenant ſhall not be compelled to attorn, becauſe Te. 
the eſtate that paſſeth is reverſible by a writ of deceit. 1 
Co. ſuper If the grant be abſolute, and the attornment be on con- 10. How an at- ji . 
15%. dition; yet this ſhall enure according to the grant. So if the 409 1; erp 14 


; : | and be taken, 
Nec beſore. attornment be but to part of the things or part of the time grant- Si 


ed; this ſhall enure to perfect the grant for all. So if the attorn- os, | l bi 
ment be made but to one of the grantees, it ſhall enure to the __ Fm 
reſt, So if the attornment be made to the particular tenant, 
it ſhall enure to him in the remainder, to perfect his eſtate alſo. 
A _ If the eſtate of the tenant be with a priviledge annexed, as | | Whit 
Without impeachment of waſte, or the like, and the tenant at- | | Wi 
torn generally without any ſaving of his priviledge ; if the | 1 
attornment be gratis and voluntary, whether it be an attorn- 5 

ment in law or in deed, this ſhall not enure to extinguiſh 
his priviledge : but if the attornment be made by the com- 
pulſion of a writ in this * manner, and without this ſaving, * P. 266. I 
he hath loſt his priviledge for ever. WY, 
Co, fuper If a reverſion, &c. be granted to two ſeveral men one after | 1 1 
another, and he that hath the latter grant get the attornment N 
of the tenant to his grant before the other; in this caſe, this Z {| 
ſhall enure to perfect the latter, and the firſt grant now cannot 1 
be made good. | | | | 1 
Co. ſuper If a reverſion be granted to a man and woman unmarried, 1 

and before attornment made they intermarry, and then the te- 

nant attorn; in this caſe they ſhall have the eſtate by moieties. i 4 
An | 4-08 
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11. How an at- 
tornment ſhall re- 
late, | 


Of a ATTORNMENT. Chap. 13. 


An attornment as to the party grantor ſhall have relation to 


the time of the grant, to make the thing to paſs out of the 


grantor ab initio, albeit it be made many years after the grant; 


and therefore all acts done by him after the time of the grant, 


and before the attornment, to the prejudice of his own grant, as 
granting of rents, entring into ſtatutes, or the like, are void 


as to the land, to charge it: and hence it is that if a reverſion 


be granted to an alien, and before the attornment of the te- 
nant he is made denizen ; in this caſe, the King upon office 


found ſhall have the land; and yet it ſhall not ſo relate, as to 
make the tenant chargeable to the grantee for any meſne ar- 


rearages, or for any waſte in the-lands from the time of the 
rant to the time of the attornment. But in reſpect of a ſtran- 
ger it ſhall not relate at all. And therefore if two deeds be of 


a reverſion at ſeveral times, and he whoſe deed was made laſt 


gets attornment firſt, the reverſion doth paſs to him; and 
though the other get attornment afterwards, yet this will not 
help him by relation ; and albeit the former grant of the re- 
verſion be in fee, and the latter for lite only, yr the law will 


be all one in both caſes. 


And now having done with this, we come to a /eaſe. 


Co, ſuper 
Lit 316, 


CHAP, XIV. 
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08 Ap; xy; 


Of a Leaſe. 
Temeet AA Leaſe doth properly ſignify a demiſe or letting of lands, 1. 4. 
+ -— rent, common, or any hereditament, unto another for a 


hade bas. lefler time than he that doth let it hath in it. (For when a 
arige treatiſe JeſJee for life or years doth grant over all his eſtate or time 


called the | 133 

ole ef the unto another, this is more properly called an aſſignment than 
Ex © leaſe.) And this, albeit it may be made and done by other Aſignment. Wl! 
60. 437- words, yet it is moſt commonly and aptly made by the words | WW 
w. 421. f 8 5 x 3 
„ demiſe, grant, and let. And in this caſe he that letteth is 1 
called the leſſor, and he to whom it is let the leſſee. This Leſſor. Leſſee, | 1 
word alſo is ſometimes although improperly applied to the . | WH! 
eſtate, i. e. the title, time, or intereſt the leſſee hath to the x P. 267. We! 
thing demiſed, and then it is rather referred to the thing taken | HT 
or had, and the intereſt of the taker therein ; but in this place, TR 
it is applied rather to the manner or means of attaining or | Hel 
coming to the thing letten. And in this ſenſe it is ſome- 2. Wotuplen: "+8 


times made and done by record, as fine, recovery, &c. and 
ſometimes and moſt frequently by writing called a leaſe by 14 
indenture, albeit it may be made alſo by deed poll. And ſome- | | | Fi 


times alſo it is (as it may be of land, or any ſuch like thing 200 
grantable without deed for life or never ſo many years) by 5 + | 
word of mouth without any writing, and then it is called a 1 
leaſe parol (1). And hence comes the diviſion of a leaſe parol, | (55H 
and a leaſe in writing. And all theſe ways it may be made nd 
either for life, 7.e. for the life of the leſſee, or another, — 
or both; or for years, 1. e. for a certain number of years, as + eh 
ten, an hundred, a thouſand, or ten thouſand years, months, WE 
weeks or days, as the leſſor and leſſee do agree. And then Term of years, | 1 
the eſtate is properly called a term of years: for this word term 1 
doth not only ſignify the limits and limitation of time, but alſo 4:30] 
the eſtate and intereſt that doth paſs for that time : theſe leaſes . | 13:88 
alſo for years do ſome of them commence in preſenti, and | | 1 wy 
ſome in futuro, at a day to come: and the leaſe that is to FA 
begin ix futuro, is called an intereſſe termini, or future in- Iiteraſt ler nini, or 1 
tereſt (2), Or at will, i. e. when a leaſe is made of land ſature intereſt. "hl 
to be held at the will and pleaſure of the leſſor, or at the will 1 
and pleaſure of the leſſor and leſſee together: and ſuch a leaſe 0 
may be made by word of mouth as well as the former (3). | is 
8 Regularly theſe things muſt concur to the making of every 3 Things neceſfari- 7 
co.6.36.34. good leaſe. 1. As in other grants, ſo in this, there muſt be / required in every ES. 
15 15a leflor, and he muſt be a perſon able, and not reſtrained tos“ leuts. 0 
abt 
(1) But by ftat. 29th Car. 2. c. 3. leaſes of lands muſt be in writing and ſigned by the parties themſelves, Wl 1 
or their agents duly authorized; otherwiſe they will operate only as leaſes at will, except leaſes not exceed— {11 00 
ing three years, | "+ mY 
(2) Ante page 241. | | ;if 
(3) Mr, Juſtice Black/lone in a note to the 2d vol. of his Com. p. 323. for the learning relative to leaſes, which 0 
ne ſays is very curious and diffuſive, refers the ſtudent to Bac. Abr. Tit. leaſes and terms for years; where the ' if 
ſubject is treated in a perſpicuous and maſterly manner, being ſuppoſed to be extracted from a manuſcript of 1 
Sir G. Gilbert. The Editor of the 13th edit. of Cs. Lit. in note 5. to p. 45. a. ſpeaks of the ſame book with i 
equal commendation, | | F 1 
3 1 N make "8 
Wt 
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make that leaſe. 2. There muſt be a leflee, and he muſt Co. Fug . 
be capable of the thing demiſed, and not diſabled to receive 3 
it. 3. There muſt be a thing demiſed, and ſuch a thing as is 
demiſable. 4. If the thing demiſed be not grantable without a 
deed, or the party demifing not able to grant without deed, 
the leaſe muſt be made by deed. And if ſo, then there muſt 
be a ſufficient deſcription and ſetting forth of the perſon of 
the leſſor, leſſee, and the thing leaſed, and all neceſſary cir- 
cumſtances, as ſealing, delivery, CAC. required in other grants, 
muſt. be obſerved. 5. If it be a leaſe for years, it muſt have 
a certain commencement, at leaſt then when it comes to take 
effect in intereſt or poſſeſſion, and a certain determination, either 
by an expreis enumeration of years, or by reference to a cer- 
tainty that is expreſt, or by reducing it to a certainty upon 
ſome contingent precedent by matter ex pot facto, and then 
the contingent muſt happen before the death of the leſſor or 
| leflee. 6. There muſt be all needful ceremonies, as livery 
of ſeiſin, attornment, and the like, in caſes where they are 
requiſite. 7. There muſt be an acceptance of the thing de- 
* P. 268. miſed, and of the eſtate, by the leſſee. But whether any rent * 
be reſerved upon a leaſe for life, years, or at will, or not, is 
not material, except only in the caſes of leaſes made by tenant 
in tail, huſband and wife, and eccleſiaſtical perſons. Of which 
ſee infra. 

„ ability and capacity of the leſſors and leſſees; 1 
3 ter What ſhall be ſaid a good leaſe or not, in reſpect of the abilit 
life or years: or not. of the leſſor, and the capacity of the leſſee; and the deſcription 
1. In reſpeR ofthe of their perſons; the nature and deſcription of the thing de- 
perſons of the leſſor, | 
and the lefſee, the Miſed ; and what miſ-recital, or miſ-nomer will hurt, or not; 
thing leaſed, and the ſee Grant numb, 4. and infra numb, „ 
goleien of the i. Leaſes for life, or years, or at will, may be made of any thing 1 >. Leaſes 
ſor therein. corporcal or incorporeal, that lieth in livery, or grant. Alſo * 


leaſes for years may be made of any goods or chattles, See for 


this, Grant numb. 4. q 
A man ſeiſed of an eſtate in fee-fimple in his own right of Co. 7 n. © 
any lands or tenements, may by deed or writing in the country, f 3 Se 
or without writing by word of mouth, make a leaſe of it for 1 
what lives or years he will (1). And he that is ſeiſed of " 
an eſtate in tail of any lands or tenements, may make any leaſe 
out of it for his own life, but not longer ; unleſs it be by fine or 
recovery, or it be ſuch a leaſe as is warranted by the ſtatute of 
32 H. 8. (whereof ſee more infra}. And he that is ſeiſed of 
lands or tenements of any eſtate for his own or another's life, 
may make what leaſe for years he will of it, and it will be good : 
as long as the leaſe for life doth laſt. And he that is poſ- 
ſeſſed of lands or tenements for years may make a leaſe of it to 
for all or part of the years, and theſe are good leaſes. The m 
tenants for life or years may alſo aſſign over all their eſtates if - 
they pleaſe. And if ſuch tenants make leaſes for longer time, 8 
as if leſſee for years make a leaſe for life; it ſeems by this the or 
land will paſs for life, if the term of years laſt ſo long. But if wi 
he give livery of ſeiſin upon it (as he muſt to make the leaſe for N. 
life good) this is a forfeiture of the eſtate for years (2). ter 
2 5 erer Co, 
(1) See the notes before as to the ſtat. 29. Car, 2. c. 3. | | for 


(2) See accordingly ante in page 242, 


It 
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Plow, 38. leaſe for years of it ne ee no rent; this leaſe is void. But Infant. 
if there be a rent reſerved upon the leaſe, then the leaſe is but 
voidable, and may, by the acceptance of the rent by the infant Acceptance, 
after his full age, be made good (1). 
Lit, ap. Joint-tenants, tenants in common, and parceners may make Joint tenants. 


tenant in 


common, leaſes for life, or years, of their own parts and purpartics at T-vans in 
FN. their pleaſures, and theſe leaſes will bind their companions. © en. 
And one coparcener, or tenant in common, may make a leaſe 
of his part to his companion if he will (2). 
If a feoffment be made upon condition, and before Fl time 
of performance of the condition, the feoffor and feoffee do 
join to make a leaſe for life or years of the land; this is a 
good leaſe. „„ 
* A man that hath an eſtate in land to him and his wife, * P. 269. 
and his heirs, may make what leaſe he will of the land, and 
this will be good againſt all men but his wife only, and that 
for her time (3). 
Co. 10.49 Tf there be leſſor in fee, and leſſee for ten years; * this 
caſe, they two may join together and make a leaſe for lives, or 
for any term of years; and this is good. 
Plw.133 A diſſeiſee cannot make a leaſe of that land whereof he is 
diſſeiſed, until he make his entry, or recover the poſſeſſion of 
2 the land again. So neither can a woman that hath recovered - 
tlie third part of her huſband's land in a writ of dower, make 
Co. ge any leaſe of it before ſhe be in poſſeſſion by execution. And 
+» yet if a leaſe be made to me for years, I may make a leaſe of 
| part, or an aſſignment of all the term, before I have made m 
vow. entry into the land demiſed. So if the father die, and the ſon 
make a leaſe to a ſtranger of the land deſcended to him before 
his entry; this is a good leaſe : but if a ſtranger had entred and 
abated into the land, and then the ſon had made the leaſe, 
contra. 
8 In ſome caſes alſo ſuch perſons as are not ſeiſed in fee ſimple, py ſpecial | power 
Sn Sc. nor able to derive ſuch eſtates for life or years out of — 3 make 
Sein leaſes their own eſtates, may lawfully notwithſtanding make ſuch 1 
nent leaſes for life, Sc. And this is ſometimes by ſome ſpecial act 
dal lata. of Parliament enabling them ſo to do. And hence it is alſo 
that a tenant in tail may make leaſes for three lives or twenty 
one years. And ſometimes it is by ſome ſpecial power or au- 
"thority that is given or reſerved by and to the party himſelf, 
that had the fee ſimple in him, or given to ſome other to do it 
in his name; and leaſes thus made, may be good. And 


Bro, Leaſes 
58 . 


—— 


n 


(1) In 3 Burr. 1806. it is ſaid to have been long ſettled.— That an infant may make a leaſe without rent 
to try his title,” —dee alſo Co. Lit. 308. a. 1 Rol. Abr 729. ſee further as to Jeaſcs by infants, the diſagree- 
ments of the books, reſpecting them, diſcuſſed, and the authorities relating thereto, in Bac. Abr. leaſes (B.) 
leaſes by Guardian. ibid. (I. 9.) Vin. Abr. Enfant. (B.) —— By the ſtat, 29 Geo. 2. c. 31. Infants, lunaticks, 
and femes covert, may apply to the Courts of Chancery, or Exchequer ; or to the Courts of Equity of the 
counties palatine of Chefler, Lancaſter, and Durham ; or to the Courts of Great Seſſion of Wales; by petition 
or motion, in a ſummary way; and by the order of thoſe courts reſpectively, ſuch perſons may by deed only, 
without levying a fine, ſurrender leaſes for lives or years, and take new leaſes for lives or years of the pre- 
miles compriſed=therein. 

(2) If joint-tenants join in a leaſe, this ſhall be but one leaſe; for they have but one frechold ;—but if 
tenants in common join in a leaſe, it ſhall be ſeveral leaſes of their ſeveral intereſts, — 2 Roll. Abr. 64.— 
Com. Dig. Eſtates (G. 6.) See more amply in Bac. Abr. Leaſes (I. 5). 

(3) If a man is poſſeſſed of a beneficial leaſe for a term of years in right of his wife as executrix to her 
former huſband, he may grant and convey the ſame.—Thru/tout v. Coppin. 2Wilſ. Rep. 277. 


2 therefore 
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therefore if any Act of Parliament enable a tenant in tail, or 
a tenant for life, to make leaſes for three lives, or twenty one 
years ; leaſes that are ſo made in purſuit of that authority, are 
ood: And if a man be ſeiſed of land in fee, and convey it to 
the uſe of himſelf for life, or in tail, with divers remainders 
over, with a proviſo that it ſhall be lawful for him, or any 
ſuch tenant in tail, to make leaſes for twenty-one years; in 
this caſe he, or they, may make ſuch leaſes, and they will be 
good. But in both theſe caſes care muſt be had to purſue the 
authority ſtrictly, z. e. that the leaſes made be according to the 
power and direction given by the ſtatute or proviſo; for if it 
differ and vary ever ſo little from the ſenſe and meaning of the 
ſame, the leaſe will not be good. And therefore in the caſe 
before of a power to make leaſes for twenty-one years, if the 
party make more leaſes for twenty-one years at one time than 
one, they are all void but the firſt ; becauſe it is againſt the in- 
tent of the parties, though it be not againſt the words (1). And 
ſo if the power be to make leaſes for three lives; he cannot by 
this make a leaſe for ninety-nine years if three lives ſo lon 
live. But if the power be thus, provided, &c. that he may 
make any leaſe in * poſſeſſion or reverſion, ſo as it doth not 
exceed the number of three lives or twenty-one years ; in this 
caſe a leaſe may be made for ninety-nine years if three lives live 
ſo long. But where uſes are raiſed by way of covenant, and in 
the deed there is a proviſo, that the covenantor for divers good 
conſiderations may make leaſes for years; in this caſe, this 
| power is void, and therefore no leaſe can be made hereupon : 
Averment. neither will any averment help in this caſe. And if a man have 
| a letter of attorney, or other authority to make leaſes for ano- 
ther, and he doth make them accordingly ; ſuch leaſes are 
good. But herein alſo caution muſt be had of three things: co. g. 76. 
I. That the authority be good. 2. That he that is the depu- 
2. In reſpect ef the £J or attorney do purſue the authority ſtrictly. 3. That he do 


manner of the a. it in the name of his maſter, and not in his own name (2). 
_ greement, and the 


A leaſe made for a thouſand days, months, or weeks, is as Co. 6. 72. 
words whereby the 


| Game is ſet down: good, for ſo long as it endureth, as a leaſe for an hundred or a aa 


a _ = thouſand years. So a leaſe for half a year, or a whole year, is 
life or years, Sood. So if a leaſe be made from day to day, or from week to rio 4 


Livery of ſeiin, week, for four years; this is good leaſe for four years, er 


(1) The limitation and modifying of eſtates, by virtue of powers, came from equity into the common 
law, with the ſtatute of uſes. The intent of parties who gave the power, ought to govern every conſtruction. | 
He to whom it is given, has a right to enjoy the full exerciſe of it: they over whoſe eſtate it is given, have 
a right to ſay © it ſhall not be exceeded.” The conditions ſhall not be evaded ; it ſhall be Hrictiy purſued, 
in form and ſubſtance : and all acts done under a ſpecial authority, net agreeable thereto, nor warranted 
thereby, muſt be vaid.——Of all kinds of powers, the moſt frequent is that * to make leaſes.” For the en- 
couragement of farmers, to occupy, ſtock, and improve the land, it is neceſſary they ſhould have ſome per- 


manent intereſt. Unleſs the owner of the eftate for life was enabled to make a permanent leaſe, he could not en- 


joy to the beſt advantage, during his own time: and they who came after, muſt ſuffer, by the land being un- 
tenanted, out of repair, and in a bad condition. The plan of this power is for the mutual advantage of poſ- 
ſeſſor and ſucceſſor, The execution thereof is checked with many conditions, to guard the ſucceſſor; thi! 
the annual revenue ſhall not be diminiſhed ; nor thoſe in ſucceſſion or remainder, at all prejudiced in point 
of remedy, or other circumſtance of full and ample enjoyment, per Ld. Mansfield 1 Burr. 120.—If a man 
hath power to leaſe for ten years and he leaſeth for twenty years; the leaſe for twenty years ſhall be good 


for ten years of the twenty, in equity.—1 Chan. Ca. 23.—See more amply how a power to make leaſes {hall 


be expounded, Com. Dig. Poiar. (B.)—Bac. Abr. Leaſes (I. 10. and 11.) Denn v. Fearnſide 1 IV ilſ. Rep. pt. 

I. p. 176. —Fearne on Cont. Rem. 3d edit. go. 
(2) See accordingly, and further in 1 Hood 684.—A leaſe made by an attorney in his own name, and tbe 
covenants to pay the rent are void, —Hontin v. Small, 2 Ld. Raym. 1419.—8. C. Str. 705. | 
| | | | il 


Chap. 14. rr 


 plow-27%+ fie de fmilibus. So if one make a leaſe for ten years, and fo 
49. from ten years to ten years, during an hundred years, or until 
an hundred years are incurred; this is a good leaſe for an hun- 
bier 24. dred years. So if one make a leaſe from three years to three 
years, during the life of I. S. in this caſe if livery of ſeiſin be Livery of ſeiſin. 
not given, this is a good leaſe for ſix years; but if livery be 
given, it is a good leaſe for the life of 7. $ (1). And if a leaſe 


be made from my death until anne Domini 1650; this is a good 
teaſe. © 
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Co. 6.26, If I ſay to I. S. being in my houſe [here J. S. I demiſe to Liver 
you my houſe and land fo long as I live;] this is a good leaſe 
for life to him, if livery of ſeiſin be made. Ez fic de fimili- 
_ bus. FO . 1 
21 Af. fl. If one make me a leaſe of land until an hundred pounds be Livery of ſeiſin. 
paid me, and make livery of ſeiſin upon it; this is a good 
leaſe for life, determinable upon the payment of the hundred 
. pounds. But, if no livery be made, it is no good leaſe, 
Bro. Leaſes- If one make a leaſe to me for my life, and for four, ten, or Rxecutors. 
1 51. twenty years after; this is a good leaſe for life firſt, if livery of 
ſeiſin be made, and then a good leaſe for years, for ſo many years 
as are agreed upon afterwards, which my executors ſhall have. 
And if no livery of ſeiſin be made; yet it ſeems it is a good 
leaſe for ſo many years after my death. | | 
Co. 1,153, If an indenture of leaſe be made between A. of the one part, 
Der 283. and B. C. and D. of the other part, and therein A. doth de- 
miſe land to B. to have and to hold to him for eighty years, 
if B. ſhall live ſo long, and if he die, or alien the premiſſes Big” 
within the term, then that his eſtate ſhall ceaſe, and then the 8 N 
leſſor doth grant the land to C. for ſo many years of the ſaid 1 
term as ſhall be then to come after * the death or alienation of * P. 271, 11 
B. if he live ſo long; in this caſe this is a good leaſe to B. for 1 
ſo many years as he ſhall live of the eighty years; but the „ 
leaſe to C. after is not good, for the term is ended by the WA! 
death of B. but if the words of the ſecond demiſe be, to have 1 
and to hold during the reſidue of the eighty years, and not dur- 5 | Wet 
ing the reſidue of the term; in this caſe the ſecond demiſe is 
good to C. alſo. 3 | 


y of ſeiſin. 


| 3M 
Co. 1.155, If one make me a leaſe for ſixty years if I live ſo long; pro- 1 
3 vided that if I die within the term, that my executors ſhall 1 


have it during the reſidue of the ſixty years; in this caſe, this "WM 
is a good leaſe for the ſixty years determinable upon my death, 
but not a good leaſe for the reſidue of the fixty years after my 


death. And yet it may amount to a good covenant for that 
time. | $2 


. — 


— 


Fe-n's esſe If A. covenant to levy a fine to B. and his heirs ; provided 
B g. 1e, that if he pay to B. and his heirs ten pounds at the end of thir- 
teen years, that then the fine ſhall be to the uſe of A. and his i. 0 
heirs ; and A. doth covenant with B. by the ſame deed, that N i 
B. his heirs, executors, and aſſigns, ſhall quietly hold the pre- i, Fi 
miſſes from Michaelmas next for thirteen years, and yearly 
from thenceforth for ever, if the ten pounds be not paid ac- 
cording to the intent; in this caſe, this covenant doth not 


Covenant. Fo | 


6 


— 


(1) Leaſe for one year, and ſo for two or three years, or any further term of years as leſſor and leſſee 
ſhall think fit and agree, after the expiration of the ſaid term of one year, this is a good leaſe for two years, 
fic and after every ſubſequent year begun, is not determinable till that be ended. —1 7}. Rep. pt. 1. p. 262. 


32 make 
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Covenant. make a good leaſe for the thirteen years, and it is but a cove- 
nant. 2 1 HH OR TTL. exe 
If one make a leaſe for a certain number of years, and it is Plow. ze 
further agreed that upon ſome contingent the leſſee ſhall have 
the fee ſimple, and livery of ſeiſin is given hereupon ; in this 
caſe, the leaſe for years doth continue good for the time agreed 
upon. 677) 
| leaſe for years cannot by the agreement of the parties c. . :,. 
be made to the heirs of the lefſee, nor intailed to the heirs ** 7 
of his body. And therefore if a leaſe be made to I. S. and 
his heirs, or to J. S. and the heirs male of his body; yet the 
executors of 7. S. and not his heirs, ſhall have it, and the 
Executors. executors may ſell the term. po | | 
% If two agree by word, that one of them ſhall have ſuch a per juaice 
piece of land for twenty years; this is a good and perfect leaſe nia. 
that is made by this agreement, albeit they do agree to have a * Close. 
writing made of it afterwards, ; for in this caſe the writing is 
but the confirmation of it. But if the agreement be, that ſuch 
a writing ſhall be made, or that a leaſe ſhall be made of ſuch 
- a thing between them and put in writing, ſo that the agree- 
ment hath reference to the writing, and implieth an intent not 
to perfect the agreement until the writing be made; in this 
caſe, the leaſe is not a perfect leaſe until the writing be made. 
Albeit the moſt uſual and proper making of a leaſe is by co. ye 
the words, demiſe, grant, and to ferme let, and with an Ha- FN. 
bendum for life or years, yet a leaſe may be made by other . 
5 words; for whatſoever word will amount to a grant will amount 21. 
* P. 272. to a leaſe (1). And * therefore a leaſe may be made by the 
word, give, betake, or the like. The word Locavit alſo is a 
good word. And the uſe in the exchequer is to make leaſes 
by the word committimus, which is à good word to make a 
leaſe. * And if A. do but pron! and covenant with B. that B. 4] Bro. Lex 


ſhall enjoy ſuch a piece of land for twenty years; this is a a : 
good leaſe for twenty years (2). So if A. promiſe to B. to e l 
ſuffer him to enjoy ſuch a piece of land for twenty years; this e 
is a good leaſe for twenty years. So if A. licenſe B. to enjoy #158 7. . : 
ſuch a piece of land for twenty years; this is a good leaſe for fv e. 
S twenty years (3). And therefore it is the common courſe, if $a 

a man make a feoffment in fee, or other eſtate, upon condi- r. 

tion, that if ſuch a thing be, or be not done at ſuch a time, 8 car. BH. 

that the feoffor, &c. ſhall re-enter, to the end that in this caſe | 

the feoffor, &c, may have the land and continue in poſ- 

ſeſſion until that time, to make a covenant that he ſhall hold P: 
and take the profits of the land until that time; and this ce- 

venant in this caſe will make a good leaſe for that time, if 

the incertainty of the time (whereunto care muſt be had) do 

not make it void. And therefore if A. bargain and {ſell his 

land to B. on condition to re-enter if he pay him an hundred 

pounds, and B. doth covenant with A. that he will not take 

the profits until default of payment, or that A. thall take the mY 
profits until default of payment; in this caſe, howbeit this may jk 


— 


(1) See before in page 230, and notes 3 and 4 thereto, | | 

(2) It is ſaid to be a general rule that the word covenant will make a leaſe, tho the word grant he omitted, and 
much more when the words are to hold, enjoy, &c. Gilb. L. ot Covenants 26. 2 47:4. 80. ebe th 
Cro. Fac. 659. Cro. Car. 207.—Heb. 35.— 3 Bul}t. 252. 

(3) And may be pleaded as ſuch, though it may be alſo pleaded as a licence; and if it be pleaded as a licence 
for years and traverſed, the leſſee may give the licence in evidence to prove it,—Bac. 4br, Leaſes (K). 


be 
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be a good covenant, yet it is no good leaſe. And if the mort- 
gagee covenant with the mortgagor that he will not take the 
profits of the land until the day of payment of the money ; in 
this caſe albeit the time be certain, yet this is no good leaſe; 
but a covenant only. If one give a bond for the quiet holding 
of a cloſe for three years; it ſeems this is no leaſe in law. See 
the opinion of the Parliament for 4onds and covenants both, 
flat. 14 Eh. cap. 11. (1). 92 | | 
2 A leaſe for years may begin at a day to come, as at Michael. 3. In reſpeRt of the 
as. © mas next, or three or ten years after, or after the death of the omenckment, & 


8 5 A *> continuance, and 
5 155 leſſor or of J. S. and it is as good as where it doth begin 


end of the term or 
preſently. But a leaſe for life of any thing whatſoever, whe- eſtate. 
ther it lye in livery or in grant, if it be in efe before, cannot OO 
begin at a day to come. And therefore if a leaſe be made, 
Habendum from Michaelmas next, or from the day of the 
making of it, or after the death of the leſſor, or after the 
death of J. S. to the leſſee for life; this leaſe is not good: 
but in caſe of a leaſe of land made thus, it is ſometimes holpen 
Le. ag. by the livery ofz/eifin. For which fee [very of ſerfin, chap. g. 
Co. 1. 155. numb. 11. But all leaſes for years, whether they begin in pre- 
ſenti, or in futuro, muſt be certain, that is, they muſt have 
a certain beginning, and certain ending, and fo the continu- 
ance of the term muſt be certain, otherwiſe they are not good. 
And yet if the years be certain, when the Icaſe is to take effect 
in intereſt or poſſeſſion, it is ſuflicient; for until that time it 
may depend upon an incertainty, vis. upon a “ poſſible con- 
tingent precedent before it begin in pofloſſion or intereſt, or 
upon a limitation or condition ſubſequent : but in cafe when it 
is to be reduced to a certainty upon a contingent precedent, 
the contingent muſt happen in the lives of the parties. And 
albeit there appear no certainty of years in the leaſe, yet if by 
8 reference to a certainty it may be made certain it is ſufficient: 
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Lit. 49. Id certum eft quod certum reddi poteſt. As for examples, if A. 
. dſeiſed of lands in fee, grant to B. that when B. ſhall pay to A. 
Co. 6. 35. 


2.6.35 twenty ſhillings, that from thenceforth he ſhall hold the land 
for twenty-one years, and after B. doth pay the twenty ſhil- 
lings; in this caſe, B. ſhall have a good leaſe for twenty-one 
| years from thenceforth (2). And if A. grant to B. that if his 
tenant for life ſhall die, that B. ſhall have the land for ten 
years; this is a good leaſe. And if one make a leaſe for 
years after the death of C. if C. die within ten years; this is . 
a good leaſe if C. die within the ten years, otherwiſe not. But | "21M 
if A., be ſeiſed of land in fee, and leaſe it to B. for ten years, 
and it is agreed between them that B. ſhall pay to A. an hundred 
pounds at the end of the ſaid ten years, and that if he do fo and 
ſhall pay the ſaid hundred pounds, and an hundred pounds at the | 
end of every ten years, that then the ſaid B. ſhall have a perpe- 1 
tual demiſe and grant of the premiſſes from ten years to ten g | " 
years, continually following, extra memoriam hominum, Cc. in 114. 10 
lil. 16 Jac, this caſe, this, albeit it be a good leaſe for the firſt ten years, 0 


in the Ex- 


cheguer, yet it is void for all the reſt for incertainty. And it a leaſe | =_ 


Plow, 270, 


— A2 


— 


(1) See more fully, by what words leaſes may be made, — Co. Lit. 45. b. 301. b.— 1 Woid 350.—Vin. Ar. 
; Eſtates. (T. a.) (X. a). 
(2) Or where a man makes a leaſe from the feaſt of St. Michael for ſo many years as J. S. ſhall name. — If 
name a certain term (in the life of the leſſor) it is then a good leale by matter ex poft facto. 
all leaſes which are to commence on a condition precedent, 6 Co. 35. b. | 
I 


So it is of 


be 
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| a et | 


be made to begin from 'the Nativity of Chrift, and he doth 

not ſay which nativity,” as next, &c. it is void for incertainty, 

And yet if a leaſe for years be made of land in leaſe for life, los, 192. 

to have and to hold from the death of the tenant for life; this“ 

is a good leaſe: ſo if it be, to have and to hold from Mi- 
chaelmas next after the death of the tenant for life, or from 

Michaelmas next after the determination of the eſtate of the 

tenant for life; theſe are good leaſes. So if there be a for- co. 6. 36. 

mer leaſe in being for life or years, and another leaſe for years 
is made of the land, to have and to hold from the end of the 
former eſtate by ſurrender, forfeiture, or otherwiſe, for twen- 

ty years; or to have and to hold from the ſurrender, forfei- 

ture, or other determination of the former leaſe, if there be 

any, and if there be none, for twenty years; theſe and ſuch 

like leaſes are good, and this commencement is certain enough. 
And if one make a leaſe to begin after the death of J. S. and to Plow. ;2;. 
| | continue until Michaelmas, which ſhall be in anno Domini B. N. H.. 
% 1650. this is a good leaſe. 


If a man have a leaſe of land for an hundted years, and he Lit. Bro, 
make a leaſe of this land to another, to have and to hold to pro. &i: 
him for forty years to begin after his death; this is a good G. , 


leaſe for the whole forty years, if there ſhall be ſo many of the 155. 
hundred years to come at the time of the death of the leffor. f. 
P. 274. But if the leſſor grant the land to * another, to have and to dena 
hold to him for and during all the reſidue of the term of an Veli. 
hundred years that ſhall be to come at the time of the death of 
the grantor; this is void for incertainty. And yet if in this 
caſe he grant all his eſtate, or all his term, or all his in- 
tereſt, in the premiſſes of the deed, and then ſay, to hhve and 
to hold the land, Cc. to the grantee for all the reſidue of the 
term of an hundred years that ſhall be to come at the time of 
his death; by this the whole eſtate and intereſt of the grantor 
in the land doth paſs preſently by theſe words in the premiſſes 
of the deed. And if in this caſe the leſſee for an hundred 
years make a leaſe of the land, to have and to hold after his 
death for an hundred years; this will be a good leaſe for as 
many of the firſt hundred years as ſhall be to come at the time 
of his death. | wn 
If A. make a leaſe to B. for ninety years to begin after the Per Juvice 
death of A. on condition to be avoided upon the doing f 
divers acts by others; and afterwards makes another leaſe of 
the land, Habendum after the determination or redemption of 
the former leaſe; it feems this is a good leaſe and certain 
enough. But if a leaſe be made to A. for eighty years if he g. ss. 
live fo long, and if he die within the ſaid term or alien the © © 
premiſſes, that then his eſtate ſhall ceaſe ; and then he doth 
further by the ſame deed grant and let the premiſes for ſo ma- 
| ny years as ſhall then remain unexpired after the death of A. 
: or alienation to B. for the reſidue of the faid term of eighty 
| years, if he ſhall live fo long; in this caſe, the leaſe to B. is 
void; for after the death of A. the term is at end; but if he 
ſay for the reſidue of the eighty years, it is otherwiſe. 
If A. doth make a leaſe of land to B. for ſo many years as B. Pl» 275 


hath in the manor of Dale, and B. hath then a leaſefor ten years en. 
of the manor of Dale; in this caſe, this is a good leaſe for ten e. "oY 
years. But if A make a leaſe of land to B. for ſo many years as 


the land B. hath in execution ſhall be in execution ; this leaſe 


4 18 


n 


life time of the party leſſor, this is a good leaſe. 


ce. ſuper 
Lit. 45. 
Plow. 27. 


Fo. 6. 35. 
14 H. 8. 10. 
Plow. 274. 


Plow. 27. 
Co. 6. 35. 


Co. ſuper 
Lit. 46. 


10Rd. 3. 26. 
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is yoid for incertainty. And if a leaſe be made during 
the minority of IJ. S. or until J. S. ſhall come to the age of 
twenty-one years, theſe are good leaſes; and if I. S. die before he 
come to his full age, the leaſe is ended. But if a leaſe be made 
to another until a child that is now in its mother's belly ſhal! 
come to the age of twenty-one years; this leaſe is not good. And 
if a leaſe be made for ſo many years as J. S. ſhall name ; in 
this caſe, if I. F. do name a certain number of years in the 
But if a 
leaſe be made for ſo many years, as the executor of the leſſor, 
or of the leſſee ſhall name; this leaſe is void. 


If a man make a leaſe for twenty-one years, if I. S. live fo 


a 


long; or if the coverture between J. S. and D. S. ſhall fo long 
continue; or if I. S. ſhall continue to be Parſon of Dale (fo 
long ; theſe and ſuch like leaſes are good. 


But if A. make | 
a leaſe to B. for ſo many years as A. * and B. or either of them * P. 275. 


ſhall live, not naming any certain number of years; this can- 
not be a good leaſe for years. 


So it the Parſon of Dale make 
a leaſe of his glebe for ſo many years as he ſhall be Parſon 
there; this is not certain, neither can it be made ſo by any 
means. And yet if a Parſon ſhall make a leaſe from three 
ears to three years ſo long as he ſhall be Parſon; this is a 
good leaſe for fix years if he continue Parſon ſo long, and for 


the reſidue void for incertainty. So if I make another a leaſe 


of land until he be promoted to a benefice ; this is no good 
leaſe for years, but void for incertainty (1). 

If I have a rent-charge of twenty pounds per annum, and 
let it to another until he have levied an hundred pounds; 
this is a good leaſe for five years. But if J have a piece of land 
of the value of twenty pounds per annum, and I make a leaſe 
of it to another until he ſhall levy out of the profits thereof 
an hundred pounds; this is no good leaſe for years, but void 
for incertainty. 

But here note in all theſe caſes of incertain leaſes 3 with Note. 
ſuch limitations as aforeſaid, as until ſuch a thing be done, or 
ſo long as ſuch a thing continue, Cc. that if livery of ſeiſin 
be made upon them, they may be good leaſes for life deter- 
minable on theſe contingents, albeit they be no good leaſes 
for years. 

And in ſome ſpecial caſes a leaſe may be good notwithſtand- 
ing ſome incertainty in the continuance of it, for a leaſe may 
ceaſe for a time and revive again, as if tenant in tail make a 
leaſe for years reſerving twenty ſhillings, and after take a wife 
and die without iſſue; in this caſe, as to him in reverſion the 
leaſe is meerly void, but if he indow the wife of the tenant in 
tail of the land, as to the wife it is revived again. So if te- 
nant in tail make a leaſe for years rendring rent, and die with- 
out iſſue, his wife enceint with a ſon, and he in reverſion enter, 
in this caſe as againſt him the leaſe is void, but after the ſon 
is born the leaſe is good again if it be within the ſtatute. So 
if tenant in fee ſimple take a wife, and then make a leaſe for 


273 


he as 


„ 


(1) In what * leaſes ſhall 5 void for uncertainty. See 1 Mad. 180.— 1 Str. 651.—1 Ld. Raym. 737. 

Vin. Abr. Eſtate (V. a.) As to the commencement of a leaſe, ante in page 105, and the references in 
the note thereto; and more amply as to the certainty requiſite in leaſes for years, with reſpect to their be- 
ginning, continuance, and ending, in 2 Bl, Com. 143.— Bac, Ar. Leaſes (L. W Dig. Eſtates (G. 8). 


4A years 


years and dieth, the wife is indowed; in this caſe ſhe ſhall 
avoid the leaſe, but after her deceaſe the leaſe ſhall be in force 
| tr 36 5 | 
4 In > 5's an- If a leaſe be made for life, or years, to A. and after the leſſor ev. 433. 
bales of the fame doth make a leaſe for years by word, or in writing, to B. re- . gg 
thing. gularly this concurrent leaſe to B. is a good leaſe at leaſt for fo — 
many years of the ſecond leaſe as ſhall be to come after the Pon. 541. 
| firſt leaſe is determined according to the agreement; as if tge 
firſt leaſe to A. be for twenty years, and the ſecond leaſe to B. 
be for thirty years, and both begin at one time; in this caſe, 
the ſecond leaſe is good for the laſt ten years (1). And yet the 
_ reverſion will not paſs without the attornment of the tenant, 
and therefore if any rent be reſerved on the firſt leaſe, the ſe- 
cond leſſee ſhall not have it until the firſt leſſee doth attorn. 
P. 276. But if the ſecond leaſe be for the ſame or for a leſs & time, as 
| if the firſt leaſe be for twenty years, and the. ſecond leaſe be 
for twenty or for ten years to begin at the ſame time ; theſe 
ſecond leaſes are for the moſt part void. And yet herein a Dierg3,1;5. 
difference is taken between leaſes made by matter of record and hog mw 
by writing, and leaſes that are made by word of mouth: for © * 255 
if the ſecond leaſe be made by fine, deed indented, or poll, 
albeit it be but for the ſame or for a leſſer time, and albeit it 
be a leaſe of the land itſelf, and not of the reverſion, yet it 
will paſs the rent reſerved upon the firſt leaſe if the firſt leſſee 
attorn, and ſo alſo it will do without attornment where attorn- 
ment is not needful. But if the ſecond leaſe be made by 
word of mouth it is otherwiſe, for a reverſion and a rent in 
this caſe will not paſs without deed, and therefore a grant by 
word doth not paſs them. And if the ſecond leaſe be by fine 
Eſtoppel. or deed indented, then alſo it will work by way of eſtoppel 
| : both againſt the leflor and againſt the leflee, ſo that if the 
firſt leaſe happen by any means, as by ſurrender or 6therwiſe, 
to determine before it be run out, then the ſecond leſſee ſhall 
have it; and if there be any rent reſerved upon the ſecond 
leaſe, the leſſee muſt pay it from the time of the making of 
the leaſe (2). And therefore if one make a leaſe of land to A. vie 112, 
for ten years, and after make a leaſe to B. of the ſame land = 
from Michaelmas next for ten years, and before Michaelmas - 
the firſt leſſee doth purchaſe the fee-ſimple, ſo that now by 
this means his term is drowned ; in this caſe, the ſecond leaſe | 
ſhall begin at Michaelmas. So if one make a leaſe to A. for co. 4. 53. 
twenty years, and A. make a leaſe of the land to B. for two 
years rendring rent, and after A. makes a leaſe for the reſt of 
his time to C. by deed ; this leaſe, if the leflee for two years 
do attorn, is a good leaſe of the rent and reverſion; and fo it 
is alſo without attornment, if there be any conſideration given 
for it, for then it is alſo a good leaſe for all the reſt of the 


(1) See the caſe of Daviſon on demiſe of Bromley v. Stanley. 4 Burr. 2210, The queſtion in that caſe was 
<© whether an acceptance of a ſecond leaſe operated as a ſurrender of the former leaſe.” And it was agreed that 
the acceptance ot a ſecond good leaſe will operate as a ſurrender of a former. But the reaſon does not hold, 
in the caſe of accepting a new vord leaſe, or one that the leſſee cannot enjoy. | | | 

(2) Eftoppels ought to be mutual, otherwiſe neither party is bound by them; therefore if a man takes 2 
leaſe for years of his own lands from an infant or feme covert by indenture, this works no eſtoppel on either 
part, becauſe the infant or feme, by reaſon of their diſability to contract are not eſtopped; therefore nei- 
ther ſhall the leſſee be eſtopped, becauſe all eſtoppels ought to be mutual. —Cro. Eliz. 37. 371.—For the 
rules reſpecting eſtoppels ſee Co, Lit. 352. a.—and more-amply as to leaſes for years by eftoppel, how far, and 
againſt whom, ſuch leaſes are good, in Bac. Abr. Leaſes (O). | 
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term after the two years. So if one make a leaſe to A. for 
twenty years, if he live ſo long, rendring rent, and after he 
doth make a leaſe to B. by indenture for eighty years to begin 
preſently, or grant the reverſion to begin at a day paſt, or the 
like; in all theſe caſes; if the firſt leſſee attorn the rent will 
paſs, but if not, it will be a good leaſe of the land for ſo 
many of the years as ſhall be to come after the firſt . leaſe 
ended, But if the ſecond leaſe be by parol without a deed, 
the reverſion, as a reverſion, will not paſs, and the grant will 
be void if there be nothing elſe to help it. And in caſes 


do 
I 
0. 


Where the ſecond leaſe is void, albeit the firſt leflee ſurrender 


his eſtate, or his eſtſte end by a condition; yet the ſecond 

leaſe is not hereby made good. But if the ſecond leaſe for 

years after another leaſe for life, or years, be made for money, 

ſo as it may be ſaid to paſs * by way of bargain and ſale; this p. 2% 
may help the matter, for in this caſe, albeit it be by word e 
only, it may paſs the reverſion and the rent alſo: but in moſt 

caſes it is good for the remainder of the term after the firſt 

leaſe ended. And if the ſecond leaſe be to begin after the 

end of the former leaſe; in this caſe, the former leaſe is no 
impediment at all to the validity of the latter leaſe, but the 

latter leaſe is good notwithſtanding. Cs 

Any perſon whatſoever of full age, that hath any eſtate of 5: What leaſes. or 


her act | 
inheritance in fee tail in his own right, of any lands, tene- en 2 + my tap 


ments, or hereditaments, may at this day without fine or reco- tenant in tail: and 


very make leaſes of ſuch lands for lives, or years, and ſuch N _ 
leaſes ſhall be good, ſo as theſe conditions and incidents fol- Man be A 
lowing, be therein obferved and kept. 


or others after the 
death of the tenant 
2. They muſt be made to begin from the day of the making in teil: and how 


thereof, or from the making thereof. And therefore a leaſe r 
made to begin from Mzchaelmas which ſhall be three years 


after, for twenty-one years; or a leaſe made to begin after the 


Co. 5. 2. 


Co. 5. 2, 


Spark's caſe, 


Trin, 
5. f. J. 


Co. 5. 6. 
Diet 246, 


—— 


death of the tenant in tail, for twenty one years, is not good. 
But if a leaſe be made for twenty years to begin at Mi- 
chaelmas next; it ſeems this is a good leaſe. 

If there be an old leaſe in being of the land, the fas” 
muſt be ſurrendred, or expired and ended within a year of the 
time of the making of the new leaſe; and this ſurrender muſt 
be abſolute and not conditional; alſo it muſt be real, and not 
illuſory, or in ſhew only. For fadtum non dicitur quod non 
perſeverat. 

4. There muſt not be a double or concurrent leaſe in being 
at one time, as if a leaſe for years be made according to the 
ſtatute; he in the reverſion cannot afterwards expulſe the leſſee 
and make a leaſe for life or lives, or another leaſe for years ac- 
cording to the ſtatute, nor & converſo. But if a leaſe for years 
be made to one, and afterwards a leaſe for life is made to ano- 


ther, and a letter of attorney is made to give livery of ſeiſin 


upon the leaſe for life, and before the livery made the firſt 
leaſe is ſurrendred; in this caſe, the ſecond leaſe is good. 
5. Theſe leaſes muſt not exceed three lives, or twenty-one 


years from the time of the making of them (1). And there- 


2 


5 


(1) For the words of the ſtatute are, to make a leaſe for three lives, or twenty-one years, ſo that either one 
or the other may be made, but not both.— Co. Lit. 44. b.— See further Bac. Abr. Leaſes (E.) Rule 4. 
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bind the iſſue, or 
1. Such leaſes muſt be by deed indented, and not by deeg in remeinder, 
poll, or by parol. 


Ore 
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fore if tenant in tail make a leaſe for twenty-two or for forty 
years, or for four lives; this leaſe is void, and that not only 
for the overplus of time more than three lives or twenty-one 
years, but for that time of three lives or twenty- one years 
alſo. And it hath been reſolved, that if tenant in tail make 
a Jeaſe for ninety-nine years determinable upon three lives; that 
this is not a good leaſe. But if a leaſe be made by a tenant 
in tail for a leſſer time, as for two lives, or for twenty years, 
ED, this is a good leaſe. And if a leaſe be made for four lives, 
* P. 278. and * it happen that one of the lives die before the tenant in 
tail die; yet this accident will not make the leaſe good, but it 
remains voidable notwithſtanding. e 
6. Theſe leaſes muſt be of lands, tenements, or heredita- ©. 5. + 
ments manurable or corporeal, which are neceſſary to be let, 
and whereout a rent by law may be iſſuing and reſerved. 
And therefore if a tenant in tail make a leaſe of ſuch a 
thing as doth lie in grant, as an advowſon, fair, market, fran- 
chiſe, or the like, out of Which a rent cannot be reſerved, | 
eſpecially if it be a leaſe for life; this leaſe is void, and that elena, 
albeit the thing have been anciently and accuftomably let. 3) 8 K. 
And a grant of a rent-charge therefore out of ſuch lands is 51,7; f. 
void. And if tenant in tail make a leaſe for three lives of a . g 
portion of tithes rendring rent; this leaſe is unqueſtionably dz 
void. And ſo allo it ſeems it is if it be ̃ leaſe for twenty-one ©* 
7. They muſt be of ſuch lands, or tenements, which have co. 6. ;;. 
been moſt commonly let to farm, or occupied by the far 
mers thereof by the {pace of twenty years next before the leaſe 
made, ſo as if it have been let for eleven vears, at one or ſe- 
veral times within twenty years before the new leaſe made, it is 
ſufficient. And albeit the Jetting have been by copy of court 
roll only, yet ſuch a letting in fee, for life, or years, is a ſuf- 
ficient letting, and ſo alſo is a letting at will by the common 
law. But theſe lettings to farm muit be made by ſuch as are 
ſeiſed of an eſtate of inheritance, for if it have been only by 
guardian in chivalry, tenant by the curteſy, in dower, or the 
like; this will not ſerve to be a letting within the intent of 
the ſtatute. | e | 
8. There muſt be reſerved upon ſuch leaſes yearly during co. g 2.5. 
the ſame leaſes, due and payable to the leſſor and his heirs to * 7 
whom the reverſion ſhall appertain, ſo much yearly farm or 
rent, or more, as hath been moſt accuſtomably yielded or paid 
for the lands, &c. within twenty years next before ſuch leaſe 
made. And therefore if the rent be reſerved but for part of 
the time of the new leaſe, this leaſe is void. And if the te- 
nant in tail have.twenty acres of land that have been accuſtom- 
ably let, and he make a leaſe of theſe twenty acres, and of one 
acre more which hath not been accuſtomably let, reſerving the 
uſual yearly rent, and ſo much more as to exceed the value of 
the other acre; this is not a good leaſe by the ſtatute. So if 
the tenant-in tail of two farms, the one at twenty pounds 
rent, the other at ten pounds rent, and he make a leaſe of both 


— 


(1) This diſtinction is no longer of any importance; for the 5th Geo. 3. c. 17. makes leaſes of incorporen! 
hereditaments by eccleſiaſtical perſons, as good as if the leaſes were of corporeal hereditaments, whether ſuch 
leaſes are for lives or years; and gives action of debt to the ſucceſſor for rent, which (in caſe of a freehold 
teaſe) he could not have brought at the common law. See further in note 3 to 13th edit. Cy, Lit. 44. b. 
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theſe farms together, at thirty pounds rent; this is not a good | 
92 leaſe within the ſtatute. But if beſides the annual rent there . 
NR. have been formerly reſerved things not annual, as heriots, fines, 
Adjudged, | 
a4judzes or other profit upon the death of the farmors, or profit out of 
2 anothers ſoil, as paſturage for a colt, Cc. if upon the new 
Co. g. 6. leaſe the yearly rent be reſerved, albeit theſe “ collateral reſer- * P. 279. 
| vations be omitted, yet theſe leaſes are good. And fo alſo if 
there be more rent reſerved upon the new leaſe than the rent 
that hath been anciently paid, the leaſe is good notwithſtanding. 
And yet if tenant in tail of land let a part of it that hath 
been accuſtomably let, and reſerve the rent pro rata, or more 
Co, 5.5 than after the rate; this is not a good leaſe. And yet if two 
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And vert 
Cn. ſuper COparceners have twenty acres of land of equal value between = 
b. contra, them in tail, and theſe have been uſually let, and they make | Wi. 
partition of theſe lands, ſo as each of them hath ten acres; in | | if 
this caſe they may make leaſes of their ſeveral parts, reſerving 5 1 
> K. lng. the half of the accuſtomable rent. And if upon the old leaſe Fl: 
3 the rent were payable at four days in the year, and by the „ . 
new leaſe it is reſerved to be paid at one day; this is not a Ws 
good leaſe. But if the rent upon the old leaſe be payable in gold, | | vl "il 
ce. 5.6. and the new rent be payable in filver ; it ſeems the leaſe is not C9 5 
good, And if a tenant in tail be of a manor, that hath been uſu- | 1 
ally demiſed for ten pounds rent, and after a tenancy eſcheat, , 1 
and then he doth make a leaſe of the manor, rendring ten pounds Wat | 


rent by the year; in this caſe, this is a good leaſe ; but if the 
leflor purchaſe a tenancy, then it ſeems it is otherwiſe, _ 
9. Such leaſes mult not be without impeachment of waſte. 
And therefore if tenant in tail make a leaſe of his land intailed _ 
On. 6. 29.8 without impeachment of waſte; this leaſe is void. And if a Waſte. 
Adjuiges, leaſe be made for life, the remainder for life, &c. this is not 
a good leaſe; for in this caſe, during the remainders, the tenant 
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for life cannot be puniſhed for waſte done. But if ſuch a te- 1 

nant of land make a leaſe of it to I. S. for the lives of three 7 117 

others; this is a good leaſe, albeit it may afterwards become an Fn 

_ occupancy (1). 5 . 8 Bi! 

Sta. 1H, 1o, Such leaſes muſt not be againſt any ſpecial Act of Par- | 1 


7. 20. 


Co. 3. 51. liament. And therefore if a woman that is tenant in tail of 
the gift of her deceaſed huſband, or of any of his anceſtors, while 
ſhe is ſole, or after with another huſband, make any ſuch 

leaſe warranted by this ſtatute; yet this leaſe is not good. 
11. They muſt have all due ceremonies and circumſtances 
for the perfection of them, as other ſuch like leaſes have, as 
Co. 77: livery of ſeiſin, and the like, where they are needful. And 


. 4 5 o - : 
vice 9. 8. then only when leaſes have theſe conditions, and are made ac- 


man's Lan- Cording to theſe proviſions, are they ſaid to be within this 177 

ver 173- ſtatute of 32 H. 8. and ſuch only as do bind the tenant in tail 1 
ow. 435. g , . . . 5 

himſelf, and the iſſue in tail; for otherwiſe if it be not war- 

ranted by this ſtatute, albeit it will bind the tenant in tail 

himſelf that made it, yet it will not bind his iſſue; but as to 


him it will be void, or voidable at the leaſt: for if tenant in [1 4 


—— * . a. 


—— _cn mower. moe 


—_ — 


(1) The learned author of the commentary, in the 2d vol. p. 319. mentions theſe nine requiſites, as neceſſary Wo! 
to be obſerved in leaſes by tenants in tail, —huſbands ſeized in right of their wives, — and perſons ſeized in fee- | Fl 
ſimple in right of their churches ; —and adds, theſe are the guards, impoſed by the ſtatute 32 H. 8. c. 28. | 
(which was avowedly made for the ſecurity of farmers and the conſequent improvement of tillage) to prevent 
unreaſonable abuſes, ia prejudice of+ the iſſue, the wife, or the ſucceſſor, of the reaſonable indulgence given * 
by that ſtatute. | 9 0 


* 
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3 


how, 


ROS ß Gn 


tail of land make a leaſe of it for an hundred years without 
any rent reſerved thereupon ; this leaſe as to the iſſue in tail ts 
void: but if he make a leafe of his land for an hundred years Plow. 436. 
* P. 280. * rendering rent, and have iſſue and die; in this caſe the leaſe is 
Acceptance. only voidable by the iſſue at his pleaſure; and therefore if the 
© iſſue accept the rent after the death of the tenant in tail, by this 
means the leaſe is affirmed and become good. But howſoever 
the leaſe be made, it will not bind him that comes in of a re- 
mainder over, nor him that is the donor. And therefore if a 
tenant in tail make a leaſe warranted by the ſtatute, and after 
die without iſſue, ſo that the land doth remain over to another, 
or reyert to the donor; in theſe caſes neither he in the re- 
mainder, nor the donor ſhall be bound by this leaſe, for as to 
them the leaſe is void, And yet by a common recovery the 
tenant in tail may make leaſes of, or lay charges upon the land 
to bind the donor and him in remainder alſo. But otherwiſe 
it 1s of « fine; for if tenant in tail make a leaſe for years by 
fine, this will not bar the donor, nor the remainder in any 
caſe where it is in a ſtranger. And yet if the remainder be in 
the tenant in tail himſelf, and he make a leaſe for years by 
deed according to the ſtatute or by fine; this leaſe is good, and 
Nall bind his own remainder (1). a 


6. What leaſes, or The huſband may at this day without fine or recovery make ur. 42 H. 


other acts, may be leaſes of the lands, tenements, or hereditaments, whereof he * ©? 28. 
made or dine by ; 2 . | ad e e > Co, ſuper 
the huſband with hath any eſtate of inheritance in fee fimple, or fee tail, in the Lit. 44: 
the lends he dark in right, of his wife, or (Fa with his wife, made before or 
3 right of after the coverture; ſo as there be in ſuch leaſes obſerved the 
his w fe, or jointly eleven conditions or limitations before required in the leaſes 
lo th ber: and What made by tenant in tail; and fo that the wife do join in the ſame 

eaſes made by him 15 Inq 4 | Canis: lee ad wet | 
of ſuch lands are dèed, ànd be made party thereunto, and do ſeal and deliver the 
good: or not: and fare deed herſelf in perſon. For if a man and his wife make Pac, 7 jac, 
a letter of attorney to another to deliver the leaſe upon the 
land; this leaſe is not a good leaſe from the wife warranted 

by the ſtatute. And yet then as in other like caſes of leaſes 

not warranted by this ſtatute, it is a good leaſe againft the huſ- 

band. And when the leaſe is ſuch a leaſe as is warranted by 

the ſtatute, it doth bind the huſband and wife both, and the 

heirs of the wife; but if it be an eſtate tail, it doth not bind 

the donor nor him in remainder. _ 

If the huſband and wife at the common law had joyned in a 26 KU. 8.4. 
leaſe of, her land without rendring of rent; this leaſe had been 

void as againſt the wife, and ſo is the law ſtil]. | 

If the huſband at the common law had been ſeiſed of land 286 k. 8.2. 
in the right of his wife, and he had made a leaſe for years ren- © * 77: 
dring rent and died; this leaſe had been void, and fo is the 
r 
If the huſband and wife at the common law had made a vie 91. 

Teaſe by word rendring rent; this leaſe had been void as againſt 

the wife; and fo is the law ſtill. 
* P. 281. * The huſband and wife together may by fine, or recovery, , 32H. 
-—* make what leaſes they will of her land, or charge it for what „ 


time they will; and ſuch leaſes and charges will be good „eg. 


— 


(1) See accordingly verbatim in 1 1/94 686-7. —as to the doctrine of leaſes by tenant in tail, ſee Bac. Abr. 
Leaſes (D.) under the three following heads. —iſt. What leaſes tenant in tail might have made by the com- 
mon law.—2d. What leaſes he may now make to bind his iſſue ſince the ſtatute 38 H. 8. c. 28. —3d. In what 
cafes the iſſue in tail or ſtrangers ſhall be bound by voidable leaſes made by tenant in tail: —and further in Vin. 


Abr. Eſtate (I. a. 2.) Cem. Dig. Eftates (B. 32). 


againſt 


Chap. 14. 


Co. ſuper | 


Lit. 44. 


Co. 5. 14. 


Il, 66. 


. 
Stat. 32 H. 
8. hes 
23El.ch.10, 
I Jac ch. Zo 
1El. ch. 19. 
14El. ch. 11. 
18 El. ch. 


Of kb kASE 


againſt the huſband and wife both and their heirs alſo; But 


it the huſband alone do levy any fine of his wife's land, and 
thereby make any eſtate whatſoever; this will not bind the 
wife after her huſband's death, but ſhe may avoid it (1). And 
if the huſband and wife make a leaſe of her land rendring rent 


to them and the heirs of the wife; (as in ſuch leaſes it ought 


to be ;) in this caſe, the huſband cannot by fine or otherwile, 
grant or diſcharge this rent longer than during coverture, unleſs 
the wife join in the fine, but the. rent ſhall deſcend, remain 
or revert, in ſuch ſort and manner as the land ſhould have 
done 2). 


Biſhops with the confirmation of the Dean and Chapter, 


Parſons or Vicars with the conſent of their Patrons and Or- 


dinaries, Archdeacons, Prebends, and ſuch as are in the nature 
of Prebends, as Precentors, Chaunters, Treaſurers, Chancel- 


lors, and ſuch like, alſo Maſters and Governors and Fellows of 
any colledges or houſes, (by what name ſoever called) Deans 


and Chapters, Maſters or Guardians of any hoſpital and their 


10. 20. 


Co. ſuper 


Lit. 44. 


Co. 11. 66. 
by 5. 3. 15. | 


— 


(1) Leaſe made by baron of lands in right of his wife is not abſolutely void on baron's death, but onitubts 


— 


but they may be for a leſs time. 


brethren, or any other body politic, ſpiritual and eccleſiaſ- 
tical ¶ Concurrentibus his que in jure requiruntur ) might by the 


ancient common law have made leaſes for lives or years, or any 


other eſtates of their ſpiritual or eccleſiaſtical living for any 
time without ſtint or limitation, And at this day the Biſhops, 
and the reſt of the ſaid ſpiritual perſons, except Parſons and 
Vicars, may make leaſes of their ſpiritual livings for three 


lives, or twenty-one years, and ſuch leaſes will be good both 


againſt themſelves and their ſucceſſors. But ſuch perſons may 
not make leaſes or eſtates for any longer time than for three 


lives or twenty-one years, and if they do, albeit it be by fine 


or Tecovery, or it be confirmed by the Dean and Chapter, &c. 
yet it is void as againſt the ſucceſſor. Neither will the leaſes 
made by ſuch perſons for three lives or twenty-one years be 


good, unleſs they have certain conditions and properties re- 


quired in them. Theſe things therefore are neceſſarily requir- 
ed to be obſerved in the making of ſuch leaſes: 1. That they 
have the effe& of all the qualities or properties before men- 
tioned and required by the ſtatute of 32 H. 8. in the leaſe 
made by the tenant in tail, and be made after that pattern, 
vi. That they be by deed indented. 2. That they do begin from 


the time of the making of them. 3. and 4. That the old leaſe 


be ſurrendred, and there be not a concurrent leaſe (fave in caſe 
of a Biſhop). And therefore if any ſuch perſon make a leaſe 


for twenty-one years to one, and then make a leaſe for three 


lives to another; this ſecond leaſe is void. And yet if a Biſhop 


make a leaſe for twenty-one years to one man, and then with- 


in a year after make another leaſe to another for * twenty- 
one years to begin from the making of it, this, ſo as it be con- 
firmed by Dean and Chapter is reſolved to be a good leaſe. 
5. That they do not exceed three lives or twenty-one years, 
6. That they be of lands 


or tenements manurable or corporeal. 7. That they be made 


7. What leaſes, of 
other acts, Biſhops, 


or other ſpiritual or 


ecclefiallical per- 
ſons, may make or 
do with the lands 
they have in the 
right of their chur- 
ches or 
and whit caſes 
made by ſuch per- 
ſons will bind their 
ſucceſſars and Os 
thers: or not. 


* P. 282. 


only by the entry of the feme.— See Jordan v. Wikes, Cro. Fac. 332.— Hob. 5. | 
(2) See more amply as to leaſes by huſband and wife by the common law or by ſtat. 32. H. 8. in Bac. 


4br, Leaſes (C.)—Com. Dig. Baron and Feme (G. 3.)—1 Hood 688, —Note 2 to 13th edit. Co, Lit, 44. a.— 
and Vin. Abr. Baron and Feme (E. a. 10). 


2 


of 


houſes: 


JJC Chap. 14. 


of lands that have been commonly let to farm by the ſpace of 
twenty years before. 8. That there be reſerved upon them the 
ancient and accuſtomed rent payable to the leſſor and his ſuc- 
ceſſors during the time (1). 9. That they be not made with- 
out impeachment of waſte. 10. That there be livery of ſeiſin 
upon them, Sc. where it is requiſite. 11. If the leaſe be * 
made according to the exception of the ſtatute of 1 Eliza. and 

13 Elix. and not warranted by the ſtatute of 32 H. 8. as in the 
caſe of a concurrent leaſe, and it be made by a Biſhop, or any 
ſole corporation, it muſt be confirmed by the Deans and 
Chapters, or others, that have intereſt. And if a Parſon, or 
Vicar, make a leaſe, it is not good but during the Parſon or 
Vicars reſidence according to the ſtatute of 13 Elia. chap. 20. 
1 0 and in this caſe there needs no confirmation at all (2). 12. 
| 

| 

| 
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Some of the leaſes that are made by the colledges and houſes 
of the univerſity, Sc. muſt have ſome rent- corn reſerved upon sti. 18 x, 
. cap. 20. 


N _ them. But Biſhops, Deans, Parſons, and ſuch like ſpiritual c. 5, 
g perſons cannot grant the next advowſons of churches, neither g. % 0. 


x ' TY . . + FRY. 15 
| | can they grant rents out of their ſpiritual livings, but the ſame Dir 370. 
1 | charges will be void after their death. And if a Biſhop ſuffer os vin; 


were agreed 


an annuity to be recovered againſt him by a pretence of title of „ f. 
preſcription, on a judgment after a verdict or confeſſion ; or a Jen 
1. 4 = | 5 g Juſt, Whit- 
Parſon in ſuch a caſe pray in aid of the patron, and fo ſuffer toda lan 


an annuity to be recovered; this will not bind the ſucceſſor. — 27 
And yet a Biſhop, or any ſuch ſpiritual perſon, may grant 
ancient offices of truſt, of neceſſity, or conveniency, as the 
offices of chancellor, regiſter, ſteward, bailiff, or the like, 
with the ancient fees incident thereunto, for the life or lives of 
the grantees; and ſuch grants are good, albeit they be made 
by the Biſhops of the new erected biſhopricks, and that there 
be not in them the conditions and properties required in the 
leaſes before mentioned, ſo as they be confirmed by the Dean 
and Chapter. But they may not grant any new office, nor yet 
add any new fee to the old offices. And therefore if a Biſhop 
rant an annuity pro conſilio impenſo & impendendo where none 
was before; this will not bind the ſucceſſor. And yet if there 
be an old fee, and there is a new fee added to it; in this caſe 
it ſeems it is good for the old fee, albeit it be void for the 
j new fee. Neither may they grant their offices otherwiſe than 
| | | they have been granted. And therefore where the ancient 
| grants of the office have been to one, it cannot be now grant- 
ed to two. And where the ancient grants have been to two 


| jointly, they may not be now granted in remainder one after 

[/ another. Neither may the grants of ,theſe offices be longer 

1 9 P. 203- than for * the life or lives of the grantees, And in caſe where 

ö the grant is void, the confirmation of the Dean and Chapter 

þ will not make it good (3). 5 ee 
; ; SOLES at; 45 379 
| Note. But here note, that albeit in all theſe caſes of leaſes and ; 59. 


grants, not warranted by the ſtatutes aforeſaid, the ſtatutes ſay 55. 9 98 


1 


— — — 


(x) Leaſe by biſhop, and more than the old rent reſerved, held good by North C. J. Wyndham and Athn, 
but the caſe was argued when Vaughan was C. J. and he and Ellis were of a different opinion. See the 


| caſe of Threadneedle v. Lynham, 2 Mod. 57. | | 
q (2) By the ſtat. 22 Car. 2. c. II. F. 75.—Intitled “ an additional act for rebuilding the city of Londin, 


5 &c.“ Parſons and Vicars in London were impowered to leaſe their glebe for forty years with the conſent of the 
þ | patron and ordinary,—See fully as to leaſes by Parſons and Vicars, in Bac. Abr. Leaſes (F). 
(3) As to the grant of offices, / ſee before in page 238. and the books referred to in note 2. thereto. 


I the 


Chap. 14. Of a . 281 


the leaſes ſhall be void; yet this is to be underſtood as againſt 
the ſucceſſors, and not againſt the leſſors themſelves ; for the 
leaſes are good ſo long as the leſſors live, or at leaſt fo long as 
they continue in the place. And therefore if ſuch a leaſe be 
made by a Dean and Chapter, or other corporation aggregate; 
it is good as againſt the Dean or other head of the corporation, 
ſo long as he doth continue in his place (1). And if a Biſhop | 
make any leaſe or other grant, not warranted by the ſtatute of 
1 E/iz. or a Dean and Chapter, Maſter and Fellows of a Col- 
lege, or the like, make leaſes not warranted by the ſtatute of 
13 Elix. cap. 10. theſe leaſes are good againſt themſelves, albeit 
they are void againſt their ſucceſſors. So as if a private Act of 
Parliament doth entail land upon a man, and appoint him what 
eſtates he ſhall make, and that if he make any other eſtates 
they ſhall be void; in this caſe, they ſhall not be void as to the 
tenant in tail himſelf that doth make them. | 
Stat, 13 El. Leaſes of benefices with cure are no longer good than the 
<p. 2. Parſon is reſident. 8 4 5 | 
Leaſes made by Colleges muſt have reſerved upon them the 
third part of the rent in corn. See the ſtatute of 18 Elis. cap. 


20. (2). 5 
Co. ſuper If one make a leaſe to another, during the will and pleaſure of 3. What ſhall be 
18 56. him that letteth, or him that taketh, or both (for fo in effect ſaid a good leaſe at 


14 4.8.12. is every leaſe at will;) this is a good leaſe at will (3). OR ER 
S8o if one make a feoffment in fee, or leaſe for life, &c. and 
doth not make livery of ſeiſin and ſo perfect the eſtate ; the 
feoffee or leſſee hath only an eſtate at will. But if a bargain and 
ſale be made of land, and the fame is void; or a corporation 


grant land, and the grant is void; by this there is no leaſe at 
will made (4). 


| Co. ſuper Leaſes for lives, or years, are of three natures; ſome be good 9. Where a leaſe 
Lit. 45 in law, ſome be voidable by entry, and ſome void without entry. er ie or. years 
* $9» 95s . | ſhall be void 7þ/0 
7. 8, And of ſuch as be good in law, ſome be good at the common 


| facto by the death of 
law, as leaſes made by tenant in fee-{1mple notwithſtanding de lefſor or by o- 


they be for longer time than three lives or twenty-one years; Ne bp og, 
ſome by Act of Parliament, as leaſes made by tenant in tail; ry, Se. and how. 
leaſes made by a Biſhop ſeiſed in fee in the right of his church, 
alone, without the Chapter: leaſes made by a man ſeiſed in 
fee-ſimple or fee-tail of land in the right of his wife, together 
with his wife, for twenty-one years, or three lives according to 
the ſtatutes. And of ſuch leaſes as be void allo, ſome are void 
at the common law; and that ſometimes in preſents, as in the 
caſes before of leaſes for years that have no certainty in them, 
or leaſes for lives made without livery of * ſeiſin, and the like. * P. 284. 


(1) See the caſe of Lloyd v. Gregory, Cro. Car. 502. and the obſervation thereon in ne 4 to 13th edit, 
Co. Lit. 45. a. | | | | 

(2) See the obſervations made on the reſtrictive ſtatutes of 1 Eliz. c. 19. 13 Eliz. c. 10. 14 Eliz. c. 11 and 
14. 18 Elia. c. 11. and 43 Eliz. c. 29. in 2 Bl. Com. 321.—and further as to the doctrine of leaſes for lives 
or years by eccleſiaſtical perſons, in Vin. Abr. Eſtate (R. a. 6.) Confirmation (E.)—Bac, Abr. Leaſes (E.) — 
Com. Dig. Eſtates (G. 5). 

(3) If land be leaſed to A. for a year, and ſo from year to year as long as both parties ſhall agree ; this 
is a leaſe for two years certain; and if the leſſee hold on after two years, he is not leſſee at will (as the old 
opinion was) but for a year certain, for his holding on is an agreement to the original contract: but if the ori- 
ginal contract were only for a year, or if it were at 8/. per annum rent without mentioning any time cer— 
rain, it would be a tenancy at will after the expiration of the year, unleſs there were ſome evidence by a 
regular payment of rent annually or half yearly, that the intent of the parties was that he ſhould be tenant 
for a year, Buller's Intr, to law of niſi prius. 2 edit. 84. 


(4) See further as to the doctrine of eſtates at will, 2 Bl. Cam. 145.—/'m, Abr, Eſtate (S. b.) to (C. 1 
Com. Dig. Eſtates (H). | 
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Acceptance. 


Acceptance, 


—_— 


a 


„% a2" 


And ſome are void in futuro, as if a tenant in tail make a leaſe 
for years warranted, or not warranted, by the ſtatute, and after 
die without iſſue; this leaſe is void as to him in reverſion or 


remainder : Ceſſante ſtatu primitivo ceſſat derivativus. 
Prebend, Parſon, or Vicar make a leaſe for years not warranted by 
the ſtatutes ; this is void by the death of the leſſor, and the ſuc= 
ceſſor need not make any entry or claim to avoid it (1). So 
if a tenant for life make a leaſe for years, and after die; in this 
caſe the leaſe for years is void. And therefore in all theſe, and 
ſuch like caſes, no acceptance of rent after will affirm ſuch leaſes. 
But otherwiſe it is in caſes of leaſes for years made by Biſhops, 
albeit they be confirmed by Dean and Chapter; and of leaſes 
made by Deans and Chapters, or tenants in tail ; as to their 


ſucceſſors and iſſues, when the leaſes are not warranted by the 


ſtatutes : and otherwiſe it is alſo in the caſe of leaſes for life, 
made by theſe or any of the former leſſors; for in all caſes of 


leaſe for life it muſt be avoided by entry, &c. and therefore 


ſuch leaſes are not void but voidable, vs., the leaſes of Biſhops 
and Deans after their death by their ſucceſſors, and that by the 


Chap. 14. 


So if a 


ſtatute law; and the leaſes of tenants in tail by their iſſues after 


their death, and that by the common law. And in theſe, and 


ſuch like caſes, the acceptance of the rent by the ifſue or ſucceſſor 


will make good the leaſe, at leaſt for their time. 5 

If a leaſe be made for years on condition that upon ſuch a 
contingent it ſhall be void; in this caſe, as ſoon as the thing doth 
happen, the leaſe is void 1% facto without any re-entry, &c. 
But if a leaſe for life be made on ſuch a condition; in this 
caſe, the leflor muſt enter, &c. before the leaſe will be void. 


EPI INE 


Co, Jo v LO 


(1) As to void or voidable leaſes by eccleſiaſtical perſons, ſee Bac. Ar. Leaſes (H). 


CHAP. 


XV. 
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Chap. 15. Of a FEOFFMEN T, &c: 283 ll 
8 N n | i 

7 a Feoffment, Gift, Grant, and Leafs. b 

Feoffment, gift, grant, or leaſe in writing, may become void 1. Where and by * 


erage Ca 
NY Foes 


> a by 
_——_— * 


by raſure, interlining, and the like, as hath been ſhewed what means a feoft- 


: 1 

before in deed, ſupra (1). And a feoffment, gift, grant, or leaſe, lf, =p; pert * 

eo. 3. 26. and the eſtate thereby made, may become void by forfeiture, thereby made, be- 1 
Hose or upon a breach of a condition, or by a limitation. For ps —__— _ 1 
Tek. Sg. Which fee, condition (2) and zes. Alſo they may become void 8 pot , FM 
44. 45 Fitz by diſagreement or refuſal : and this may be either by the diſ- e, oa — | = I 
Bro. Done agreement of the party himſelf to whom it is made, or by the en: Of Oe > _ 
9. 395% diſagreement of another: of the party himſelf; for no eſtate _ 1 
can be made to a man of any thing in fee ſimple, for * life, P. 285. 1 
or otherwiſe, againſt his will: and therefore, by his diſagree- e 
ment or refuſal of it, the eſtate itſelf, and the deed whereby it | „ 
is conveyed, may become void: by the diſagreement of ano- Ws 
ther; as the huſband, in caſe of a feoffment &c. made to his WM 
wife, may by diſagreement avoid it. And for the firſt of theſe 5 + $A 
the law is thus, that all ſuch acts as give eſtates directly or 12401 

by way of uſe are good at firſt ; and the thing granted, when the i 

deed of grant is delivered to his uſe, ſhall veſt in the grantee, 1 


before he hath notice of the grant, or agree to accept of the 
thing granted; ſo that if lands be limited to a man by way of | Eg 
uſe, or granted immediately by feoffment, gift, grant, or leaſe; bh. 
or goods or chattles be given or granted to a man; in theſe 
caſes, the things granted ſhall be ſaid to be in the grantee, and 
the grant good, before notice and agreement; until diſagreement. 


And before agreement the grantee may waive it, and fo avoid N 
the eſtate, and the deed alſo whereby the eſtate is made. And 30 
if it be but a leaſe for years that is made; he may waive and - 
avoid that by word of mouth in the country, as well as a gift | i 
of goods, or an obligation delivered to his uſe. But if it be | _ 
an eſtate of freehold that is made by feoffment &c. it ſeems Ws "| 
he cannot waive and avoid that but in a Court of Record. bo. 
Co. ſuper When the cauſe of a grant faileth and the thing granted is 9 
pon executory, the grant is become void. As if one grant an an- "FH 
11 +4 Nuity for an acre of land, for tithes, or for counſel; in this 16-20 
9E.4.20, Caſe pro is conditional, and therefore if the land be evicted by | 1 BM 


an elder title, or the grantee diſturbed in the tithes, or he re- 3 
fuſe to give counſel, the annuity is determined. But ifa feoff- | 
ment, or leafe for life, or years, be made of an acre of land 
pro una acra &c. as in the caſe before; albeit the acre be evict- 
ed, Sc. yet the grant in this caſe of the acre of land is good. 
And if one grant an annuity for counſel ; if the grantee will not 

give counſel, the grant is not of force. So if one grant to 
make new pales in a place for the old pales ; if in this caſe he 
cannot have the old pales, it ſeems the grant ſhall not bind him 
to make new pales. So if one grant a rent for a way; ſtop 


the way, and the rent ſhall be ſtopped. 


ht... ett. At 


hw. Ahead 


See before in page 66. 


(1) 
(2) See before in page 151, 
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If one that hath a lets 5 life or years, of the manor to — 4. 
which an advowſon is appendant, grant the next avoidance that 


ſhall happen during the leaſe, or grant a rent out of the ma- 
nor, and then ſurrender the manor ſo that his eſtate is gone ; 
in this caſe notwithſtanding, the grant of the next avoidance, 
and of the rent, doth continue good; and the grantee ſhall en- 
Joy it according to the grant, as long as the eſtate that is ſur- 
rendred ſhould have had continuance. 


If the heir of the King's tenant enter and make a leaſe be- 
fore livery ſued, and after an intruſion is found againſt him; 


by this it ſeems the leaſe is avoided. So if tenant in tail make 
a leaſe warranted by the ſtatute, and after dieth without iſſue ; ; 
by this the leaſe is determined (1), FLO 

If a tenant in tail make a feoffment to his heir within age, 
and he, after he is of full age, make a leaſe for years of the 


land, and after the tenant in tail dieth, and the heir is remit- 
ted; the leaſe in this caſe is not . 


If an annuity be granted to one until he be advanced to a 
benefice by the grantor, and the grantor die, and the heir or 
executor of the grantor tender a benefice; it ſeems this will 
not determine the grant. 

If A. be leflee for years of an advowſon, and grant the next 
avoidance to B. if it ſhall happen to become void during the 


term, and A. doth ſurrender the term to C. who hath he 1 in- 


Co. ſuper 


Chap. 15. 


Lic. 349+ 


Plow 272, 
15 H. 7. 1. 


Co. 8. 145 
7 


heritance, and the church become void before the end of the 


term; in this caſe, the grant is good to B. and he ſhall have 
the next avoidance, for a man cannot derogate from his own 
grant. So if A. be leſſee for years, and he grant a rent- charge 


to a ſtranger, and after ſurrender his term to the leſſor; in this 


caſe, albeit the term be extinct, yet the rent doth continue, 
and the ſtranger ſhall have it during the term. So if A. have 
a rent-charge out of the land of B. and acknowledge a ſtatute 
to C. and then releaſe the rent to B. in this caſe, albeit the 
rent be gone as to A. and B. yet it is in e as to the conuſee, 
and he may extend it. 

If a man be ſeiſed of a great wood, and grant to J. S. fix 
hundred coards of wood out of the ſame wood, to be taken by 
the aſſignment of A. in this caſe, if A. will not upon requeſt 
afſign where the wood ſhall be taken, yet the deed will not 
loſe its effect, but J. S. may. take it without aſſignment. 

If 4. be leſſee for life on condition to have fee, and he 
make a leaſe to B. for years and after he perform the _ 
tion, and fo his eſtate for life is turned into a fee ſimple ; 
this caſe, the leaſe for years is good ſtill notwithſtanding : bo 
otherwiſe it is in caſe of the King. 

If A. tenant in tail enfeoff B. on condition to the uſe of 4. 
in fee, and A. had granted a rent-charge or acknowledged a 
ſtatute, which by the ſtatute of 1 R. 2. cap. 5. was cxtinded, 
and after A. had performed the condition; in*this caſe, albeit 
the eſtate had been changed, yet the intereſt of the grantee or 
conuſee had continued. 

If A. be tenant for life, the remainder to B. in tail, the re- 
mainder to A. in fee, and A. doth grant a rent- charge or ac- 


knowledge a ſtatute and die; in this caſe and hereby, the 


Co. 5. 24. 
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Co, 7. 14. 
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(1) See accordingly before in page 278. 
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grant is not become void; but if B. die without iſſue, the 
heir of A. ſhall be charged. 


Dai Rep.. Tf a corody be granted for a ſervice to be done, the omiſſion 


of the ſervice doth determine the corody. 


2oE. 4. vt, If one grant lands with his daughter in frank- marriage, or 


Dier 13. 126. goods with his daughter in marriage, and after the marriage is 


diſſolved, and * they are divorced; in this caſe the grant is * P. 287. 
now become of no force: Ceſſante cauſa ceſſat eſtectus. fn 
Bro. Grant Tf one man grant to another an office of charge only, to *: One Os 
T which there is no benefit or fee incident; in this caſe, he o, 55 . 
may avoid and determine his own grant at his pleaſure, with- ind when, 
out any cauſe given. But if there be any fee or profit incident 
to the office, then he may not avoid the grant of it, or put out 
the officer, without ſome cauſe of forfeiture : and if he do the 
grantee may have an aſſiſe. And yet in this caſe alſo he ma 
put him out of the office, albeit he may not deprive him of the 
fee or profit incident thereunto. 
Bro Grant, If one grant a ward to another to marry, or for his ſervice ; 
it ſeems he may not afterwards avoid this grant. But if one 
grant him to another for inſtruction or education, contra. 
Bro. Grat If one make a leaſe for years of his land rendring rent, and 
N after grant the rent to I. S. and the termor attorn, and after 
the leſſor accept of a ſurrender of the eſtate of the termor; yet 
this doth not avoid the grant of the rent, but the ſame ſhall 
continue ſtill. 
Li. et, Tf a diſſeiſor grant a rent, common, or other profit ap- 
Tr prender out of the land, and after the diſſeiſee doth enter and 
infeoff him of the land ; in this caſe, the rent is avoided, and 
the common is gone. But if the diſſeiſee releaſe to the diſ- 
ſeiſor; in this caſe, he ſhall not avoid his own grant. 
An infant, and other diſabled perſons, may impeach and avoid 
their own grants in divers cafes, which ſee before in grant (1). 


A deed of feoffment &c. in ſome caſes is holpen, and a z. where and by 


fault therein cured, by the making of livery of ſeiſin. For what ws fey 
which ſee /eoffment and /eaſe. But an attornment will not help e $00 8790 or 


leaſe, or the eſtate 
the grant of a reverſion, &c. for it is a maxim in law, that thereby made, be- 


attornment cannot make a void grant good. an Sane Oo 
0 5 a : 
N Cape's If a tenant in tail make a leaſe for life, or years, of land, come 260d er 


Diec 373- and this leaſe is voidable, and after the tenant in tail doth ſaf- ter ex poſt fade: 

76. fer a common recovery of the land, to whomſoever it be; by *. 
this the leaſe is affirmed and made good during the term, as well 
againſt the iſſues and heirs by the entail, as againſt him in re- 
verſion or remainder : and ſo it is of a charge of a rent upon 
the land. And if tenant in tail make a leaſe of the land or 
charge it, and after levy a fine of the land to a ſtranger, by 
this the leaſe or charge is become good againſt the iſſue in tail 
alſo (2). 

boek, If a tenant in tail make a leaſe for forty years rendring rent, 

quer 1, and die, and his iſſue doth leaſe to another by indenture for 

8 twenty- one years rendring rent, to begin after the expiration, 


6—— em 


(1) See before in pages 7. 54. 231. 232. and the notes and 8 | 

(2) See accordingly the caſe of Beck, on demiſe of Hawkins v. Welſh, in 1 Wilſ. Rep. pt. 1. p. 276. where 
the court reſolved, that if tenant in tail makes a leaſe or mortgage for years, or charges the land with any 
other incumbrances, and afterwards ſuffers a common recovery. that ſhall let in all the incumbrances ; and the 
reaſon is, that whatever act binds the tenant in tail himſelf, ſhall bind the recoverors, or the perſon or perſons 


to whoſe uſe the recovery is ſuffered ; for he who recovereth cannot ny that he againſt whom he recovered 
had but an eſtate in tail. 


4D forfeiture, 
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forfeiture, or ſurrender of the firſt leaſe ; it is ſaid this doth 
_ affirm the firſt leaſe. Sed guere. 
Acceptance of rent reſerved on a leaſe for life or years, which 
| is voidable only and not void, may make the leaſe good (1). 
* P. 288. A feoffment, gift, &c. that i is made by dureſs or menace, 2 
and therefore voidable, may by another deed of defeaſance, _— 
terwards made between the ſame parties, become good. 
Alſo grants, leaſes, and the eſtates thereby made that are not 
good; may be made good and perfected by releaſe or confir- 
mation. For which ſee releaſe and confirmation. - 
4. Where and when A feoffment may be good againſt ſome perſons, and void Ce. _—_ 
a feoffment, gift, againſt others, but cannot ceaſe and revive and be good and ** * 
grant, or leaſe may | 
be good for one void at ſeveral times ; as a leaſe for years, or a grant of rent, 
time, and void for Gc. may in many caſes; for a grant may be ſuſpended, and a 
another, and good leaſe for years may ceaſe and revive again: as if tenant in tail 


againſt one perſon 
bu? void againk an- make a leaſe for: years, rendring twenty ſhillings rent, and 


other; and good in n after taketh a wife and dieth without iſſue, and he in reverſion 


part: and void i 


part: or not. " or remainder endoweth his wife (as he may;) in this caſe, the 


leaſe, as againſt the woman, is revived, -albeit it be void as to 
him in reverſion or remainder. 80 if tenant in tail make a 
leaſe for years and die without ifſue, his wife enceint with a 
ſon, and he in reverſion enter, and after the fon (being heir to 
the entail) is born; in this caſe, the leaſe which was before 
avoided by him in reverſion, if it be ſuch a leaſe as is warrant- 
ed by the ſtatute, is good againſt the iſſue in tail, and there- 
fore is revived again. So if the King make a gift in tail to V. 
to hold by Knights ſervice, and V. doth make a leaſe to A. 
for thirty years reſerving rent, and then W. dieth, his fon and 
heir of full age; in this caſe, as to the King, this leaſe is void, 
but after livery ſued out, the leſſee may enter again; and if the 
iſſue accept the rent, the leaſe is affirmed. So if tenant in tail 
make a leaſe not warranted by the ſtatute and die, and his 
heir is in ward; in this caſe, the guardian in the behalf of 
the heir may avoid the leaſe during the wardſhip ; but after- 
wards the heir may affirm it again, if he accepts of the rent. 
So if tenant in fee-ſimple take a wife, and then make a leaſe 
for years and dieth, and the wife is endowed, ſhe ſhall avoid the 
| leaſe for her eſtate, but after her death the leaſe will be in 
force again. But if the patron grant the next avoidance, and 
after the Parſon, Patron and Ordinary, before the ſtatutes, had 
made a leaſe of the glebe for years, and after the Parſon had 
died, and the grantee of the next avoidance had preſented a 
Clerk to the church, who had been admitted, inſtituted, and 
inducted, and . had died. within the term, and the Patron had 
preſented a new Clerk to the church, who had been admitted, 
inſtituted, and inducted ; in this caſe the leaſe had not ee 
again. No more than if a feme covert levy a fine alone, and 
the huſband doth enter and avoid the fine, the eſtate ſhall re- 
vive againſt the wite after his death ; for it is avoided as to her 
alſo. as well as to the huſband by his entry. See more in Deed 
ſupra cap, 4. numb. 7. 
EO Where a feoffment, gift, grant or leaſe 1s 8 in ſome 
® 7.200; * caſes it may be avoided by the party himſelf that made it, 


1 1 
2 * 


— 
— — — 


(1) See accordingly Rickman v. Garth, Cro. Fac. 173: Pennants caſe, 3 Cv. 65. —and further as to affirmance 
by acceptance of rent in Com. Dig. Condition (P.) Nelſ. Abr. Tit. Acceptance (A). 


and 
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Co. ſuper and not by others, albeit they be privies, as heirs, executors; or 5. Who may avoid 
Lit. 45: a fcoffment, gilt, 


co.7 8. adminiſtrators; and in ſome caſes it is voidable by others, and grant, or leaſe, that 
2%. not by the party himſelf; and in ſome caſes it is voidable by is voidable: or not: 
the party himſelf and by others. And in ſome caſes it is void- and how. 
able only at ſome times; and in ſome caſes it is voidable at 
all times : as for examples, an infant, if he grant by fine, muſt Infant. 
avoid it during his minority if he live to be of full age, other. 
wiſe he himſelf or any other ſhall never avoid it (1). But if he 
grant by deed, this may be avoided at any. time by himſelf, his 
heirs, executors, or adminiſtrators, or his guardian in his right, 
as the caſe is. But a lord by eſcheat cannot avoid a voidable 
eſtate made by his tenant being an infant. And if a woman Woman covert. 
covert do any ſuch act by deed; it may be avoided by her 
huſband during the coverture, or herſelf after the coverture, or 
E her heirs, &c. that are privies after her death. And if a man Nen jane memorie. 
' non ſane memoriæ do any ſuch act, it may not be avoided by 
himſelf that is the party denying it, but it may be avoided by 
his heirs, &c. that are privies. And if tenant in tail make a Tenant in tail, 
voidable leaſe not warranted by the ſtatute, he may not avoid it 
himſelf, but his iſſue may. And if he be ward by reaſon of a 
tenure in capite or knight ſervice, the guardian of the iflue, 
during his time, may avoid it. And if a corporation ſpiritual, Corporations, 
ſole or aggregate, make leaſes not warranted by the ſtatutes, 
they may not avoid it themſelves, but their ſucceſſors after their 
death, tranſlation, or other remotion, may avoid it; or if a Bi- 
ſhop make ſuch a voidable leaſe, the King, when the * 
rick doth come into his hands, may avoid it. 
And now we paſs to another ſort of aſſurances, that are for ſome 
ſpecial purpoſes, and in ſome ſpecial caſes only; wherein we 
ſhall firſt e with an e 
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(1) See befote in the chapter on fines, p. 7. and note 1 thereto; 
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1. Exchange or eſ- N Exchange i is the anni grant of equal A the Terms of 11, 
change. Quid, I one in exchange for the other. Or it is, where a man is EN En: 
6 ſeiſed or poſſeſſed of land in fee-fimple, fee-tail, for life, or years, inci ly 
or is poſſeſſed of goods, and another is ſeiſed or poſſeſſed of other 
lands or poſſeſſed of other goods i in the like manner, and they 
do exchange their lands or goods the one for the other. And 
in this there is a double grant; for each of them doth grant that 
which is his to the other. 
This manner of conveyance (which heretofore. was very fre- To: wot 
quent) (1) is ſometimes ma by word without any writing; = Feet 
(2) and ſometimes it is made by. deed or in writing; and which 
way ſoever it be made, it muſt be made by this word exchange; 

* P. 290. which is a word ſo * appropriated to this thing, as the word frank- 
marriage is to a gift in frank-marriage ; neither of which can 
de made or deſcribed by any circumlocution (3). . 

2. The effect and ,- The fruit and effect of an exchange is, that it doth give the roo of WY 

ſtruit of it. intereſt, and alter the property, of the things exchanged, to : 0. 4. 21. 

either party, according to the agreement. And if the exchange age) 


change in 


be of lands or tenements of any eſtate of inheritance or free- 3 
hold, whether it be by word or deed, it hath a condition and vote. 
a warranty in law incident and annexed to it, as a thing made 


; by. the word exchange, and zacite implied in every grant of 


Condition. exchange ; a condition, to give a re-entry upon all the land- 
given in exchange, if he be put out of all or part of the land 
Warranty, taken in exchange; and a warranty, to enable him to vouch, 


and to recover over in value ſo much of his own land again 
given in exchange, as ſhall be recovered from him of the land 
taken in exchange, if he be ſued for it: ſo that upon every 
exchange, either party, if he be put out of or loſe by action 
the land he taketh in exchange, hath a double remedy againſt 
the other; and yet this remedy doth go only in the privity, and 
Aſſignee. ſhall not go to an aſſignee (4). As if A. exchange land with 
B. and B. be put out of all. or part of the land upon a title 
paramount by a recovery in a real action or otherwiſe, in this 
caſe, B. may either enter upon his own land again which he 
gave in exchange, or elſe if it be in an action brought, he may 


— 


2 


(1) This appears from the numerous precedents, inſerted in Madox's Form. Angl. under the title exch1:- 
from page 154 to 173. but though exchanges are not now ſo frequent, yet precedents of them are properly in- 
ſerted in the Jatter authors in the branch of conveyancing.— ſee 1 Horſman 362. 3 Wood 243. 

(2) Before the ſtatute 29 Car. 2. c. 3. for preventing frauds and perjuries. but now by force of that flat. 
a writing is made neceſſary if the exchange is of freeholds, or of terms for years, exceeding three years. 

(3) See accordingly 2 Bl. Com. 323.—1 I/oed 730. —3 Wil. Rep. 491.—Five things are neceſſary to the 
periection,of an exchange, 1ſt, That the e/ates given be equal. Secondly, That this word {excambirm &x- 
change) be we, winch is ſo mdividually requiſite as it cannot be ſupplied by any other word, or deſcribed by 
any circumlocution. Thirdly, That there be an execution by entry or claim in the life of the parties. 
Fourthly, That if it be of things that lie in grant, it muſt be by deed. Fifthly, If the lands be in feveral coun- 
ties, there ought to be a deed indented, or if the thing lies in grant, albeit they be in one county, Cs. =—_ 51. 0. 
Vin. Abr. Eſchange . 

(4) Exchange importeth i in the law a condition of re-entry, and a warranty voucher, and recompence of the 
other land that was given in exchange. An aſſignee cannot re-enter, nor vouch, but rebate; exchanger may 
re-enter upon an alliguee. Noy's Max. 61. 


2 vouch 


See Grant 
numb. 4. 


Kern, 


* 1 
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vouch A. upon the warranty in law, and ſhall recover as much 


in value againſt him of the land he gave, as he hath loſt of 
the land he took in exchange, But if B. alien his land taken 
in exchange to C. and C. be put qut of all or part of the land 
upon a title paramount; C. in this caſe, can neither enter upon 
the land given to A. in exchange upon the condition in law, 


nor vouch A. to warranty and 1 oyer in value upon the 


party may defeat the whole exchange. But in this caſe of an 


exchange of three acres for three acres, if one of the acres 
were gained by diſſeiſin, and the diſſeiſee bring an action and 


doth recover it againſt the diſſeiſor; in this caſe, if he vouch 


over the other party to the exchange, he ſhall recover ſo much 
in value only of the three acres he gave in exchange as the acre 


he hath loſt and no more (1). ; 


To the perfection of an exchange, and to make things to paſs 3. How an ex- 
by this kind of conveyance, theſe things are requiſite. 1. That change mult be 


: de: 
the perſons or parties thereunto be able to give and take, and mall be ons 1 _ 


not-diſabled by any ſpecial impediment. And for this it muſt exchange: or not. 


be known, that ſuch perſons as may be grantors and grantees *. In reſpect of the 


parties thereunte, 


may make exchanges, and ſuch perſons as are diſabled to grant and heir eſtates, 


are diſabled to make exchanges. 7 

An exchange made between the King and a ſubject is good, 
albeit the King hold his land in one capacity and the ſubject 
in another. | 

An exchange made between an infant and another, is not Infant. 
void but voidable only ; for the infant at his full age may affirm 
or avoid it at his election (2). | 


An exchange made between a tenant in tail and another, is Tenant ia tail. 


not void but voidable ; for it is good againſt himſelf during his 


8 


(1) See accordingly verbatim in 1 d 737. | 
(2) See note 3 to 13th edit. Ca. Lit. 51. b. and Com. Dig. Enfant (B. 3). 
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Non ſane nemoriæ. | 


Huſband in right 


of his wife, 


Parſon. 


Surrender. 


* P. 292. 


Joint-tenants. 
Tenants in 
Common. 


2. In reſpeq of the | 


, an EXCHANGE. 


{1 or! : 


election. N 


Andther, is not void but voidable ; for it is good againſt him, 
but his heir may avoid Uf affirm it at his election. 
Aman that 


life in the right "of his Wife, thay exchange this land, and the m. 


exchange Il ben good s lohg as he and his wife do live. 
And he-wWith his wife ini9 exchange it for longer time and 
the exchange is good againſt him; but his wife after his death 
nch affirit ok svoid it if ſhe wilt: 

One Parſon or Vicar may exchange his church or benefice 
wilt another; and this exchange 7 is good. 

The diſſeiſor and diſſeiſee may join together and STE 
het land whereof” the diſſeifin We made, 'with a ſtranger for 
other land: but if it be made out of the land, and before the 
entry of the diſſeiſee, it ſhall not bind the diffeiſee, for he may 
-avoid it. 
gotten by difſeifin With' the diſſeiſee for other land ; for this ex- 
change is void, unleſs it be by manture, or fine, that it ry 


Work by way of eſtoppel. 


Chap. 16. 
life, and hi iat at bis "Fu b age may affirm or avoid 1 it at his 


An exchitige' lde Peiceen a man non A erde And te. nc 


change 9. 


oth* Rot land in fee-fimple; fee-tail, or for Bro. item. 


Ferk. Sect. 


Perk, Sect, 
288. 


Perk. Sect, 
280. 273. 


And a diſſeiſor cannot exchange the land he hath 


The leffor and leffee may join together and exchatigh the Perk. Sect, 


Aa leaſed for other land, and this is 
ſaid to be the ſurrender of the leſſee to the leſſor, and the ex- 
change of the leſſor; and there fore the leſſee (as it ſeems) ſhall 
have nothing to do * with the land taken in exchange. Sed 
quere of that. 

Joint-tenants for life, the! fee to one f them, may ex- 
change their land with a ſtranger for other land, to hold in the 
ſame nature, and the exchange is good. But joint-tenants, 
tenants in common, and coparceners cannot exchange the lands 
| they do ſo hold one with Anenher, before they have made B 
tition. 755 | 
If A. and B. be ofa! -tenants for life: the fee to A. and A. 

exchange the whole land with another for other land, this is 
good only for his moiety as ſome have ſaid : But it ſeems not- 
"withſtanding it is good for the whole until it be avoided by the 
other joint-tenant (1). 
The ſecond thing required in a good exchange is, that the 


matter whereof it is things exchanged be ſuch as whereof an exchange may be made. 


made, or the na- 
ture of the thing ex- 
and of made of things of the ſame nature, as of a temporal thing for 
what things and e- 
ſtates an exchange ye temporal thing, a 
may be made. 


changed : 


x 


And for this it muſt be known, that an exchange may be 


a ſpiritual thing for a ſpiritual, as a houſe 
for a houſe, land for land, a manor for a manor, a church for 
a church, rent for rent, common for common, a horſe for a 
horſe, one piece of plate for another, or the like : or it may 


good: for it ſhall be 7” 


Perk. Ceets 
277. 281. 


P erk. Sec . 


277. 


Perk, Sect, 
263. 261, 
262. 206. 
258, | 
Lit. Sect, 
62. 

Co, ſuper 
Lit, 51. 92. 


be made of things of a divers nature, as of a temporal thing 


for a ſpiritual, of a houſe for land or rent, a chamber in a 
houſe for common, or for a reverſion, ſeigniory, or advowſon, 
of land or rent for a right of land or releaſe of right, of an 
advowſon for land, of a rent for a way, of a horſe for a piece 
of plate, of a gown for a horſe, or the like. And exchanges 
made of theſe things, albeit the things exchanged do lie in 


divers counties, are good. Allo a ſeigniory by homage and 


o * 


1) See further when an exchange ſhall be good Com, Din. Exchange (A. 
8 D © Sg 


fealty 


Kk p 
ect, 


per 
26 


qo 
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bead. Se. fealty or the like, which is not valuable, may be exchanged 
23, for land, rent, or any other ſuch like thing. So may. a. ſeig- 
258. D , $6 0 | ng. do may a ICIS 

niory by divine ſervice. But a ſeigniory in frankalmoigne can- 

not be exchanged with any but the tenant of the land that 

doth hold by the tenure. And houſes, manors, lands, rents, 

commons, ſeigniories, reverſions, and the like, may be ex- 

changed in fee-ſimple, fee-tail, for life, or years. So that an 
exchange may be of an inheritance for an inheritance, of a 
frank-tenement for a frank-tenement, and of chattels real for 

chattels rell. a 5 


Perk, Set, If one grant white acre in exchange for black acre lying with 
#4 263. in the ſame county, or in two counties, this is a good exchange. 
I if I grant a rent- charge iſſuing out of my land in exchange 
5 E. 4 21. to I. S. for an acre of his land, &c. this is a good exchange. 
„. So if I have a rent iſſuing out of the land of I. S. and I grant 
this to I. K. in exchange for land or other rent; this ex- 
change is good, when the tenant hath attorned to the grant of the 
rent. So if one have a rent out of my land in fee, and I have 
the land in fee, and I grant the land in exchange for the rent, 
it ſeems this is a good exchange. But if one grant me a 
manor or land, and I in exchange for the ſame manor or land, 
grant unto him a rent de novo ifluing out of the ſame land or 
Perk. Set, Manor, this cannot take effect as an exchange. So if one re- 
Loa] Jeaſe his eſtovers that he hath in ſuch a wood, and deliver the 
releaſe in exchange for land given * to him in exchange for 
well. ses. the ſame releaſe; this is a good exchange. If there be a diſ- 
0 ſeiſor and diſſeiſee, and the diſſeiſee releaſe his right to the 
diſſeiſor in exchange for other land; this is a good exchange. ; 
ehem. 80 if the diſſeiſor of an acre of land enfeoff a ſtranger of the 
. fame acre of land, and the feoffee give to the diſſeiſee an acre 
of land in fee, in exchange for a releaſe of all his right in the 
acre of land of which he was diſſeiſed; this is a good ex- 
fliem sed. Change. But if the diſſeiſee grant his right to a ſtranger that 
„ hath nothing in the land in exchange for an acre of land; this 
exchange is not good, neither ſhall the ſtranger take any thing 
ze Sen. by this grant. If there be Lord and tenant by fealty and 12. 
OY rent, and the Lord exchange the ſeigniory with the tenant for 
the tenancy, or e converſo, by deed indented ; this is held by 
bb Set ſome to be a good exchange. If I have a rent iſſuing out of 
the land of J. S. and I grant or releaſe the ſame rent to J. S. in 
exchange for other land; this is a good exchange. So if I 
releaſe the ſame rent unto him in exchange for a way over his 
'reck. Set. ground; this is a good exchange. If I be ſeiſed of lands to 
which I. S. hath a right of action, and I give to him other 
land for a releaſe of his right; this is a good exchange. And 
the ſame law is of an exchange of land, and an advowſon, by 
deed indented, for a releaſe of right in another advowſon to an 
uſurper, when his incumbent hath been in poſſeſſion of the 
& Pl, Church fix months. If two Parſons of a church make an ex- 
#57 change of their benefices by words of exchange, and each of 
them reſign his benefice into the hands of the Biſhop to the 
ſame intent, and the patrons preſent accordingly, and the pre- 
ſentations are per viam permutationis ; this is a good exchange. 
eee. If three acres of land with an advowſon appendant, be given 
in exchange by T. K. to I. S. for a chamber to be aſſigned by 
the ſaid J. S. at the election of T. K. and he aſſign two cham- 
bers, and 7. XK. chooſe and enter upon one, and J. S. enter 


upon 
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upon the land; this exchange is good notwithſtanding the in- 
certainty 80 if J. S. give his manor, of A. to. T. K. in ex- 
change for his maner of B. or for his manor of C. and he 
enter upon one of theſe manors, and T. K. enter upon the 
0 manor of A, this exchange 1s good. Out of all which theſe 
things by the way may be obſerved. 1. That the things ex- * 
changed need not to be in eſſe at the time of exchange made; Perk Sa. 
for a man may grant a rent de novo out of his land in exchange 
for à manor. And yet if I grant to another the manor of 4. for 
the manor of B. which he is to have after his father's death by 
deſcent; it ſeems this exchange is void. 2. There needs no 
tranſmutation of poſſeſſion; for a releaſe of rent, eſtovers, or 
right of land for land is good. 3. The things exchanged need 
net to be of dne nature, ſo as they concern lands or tene- | 
ments; for land may be exchanged for rent, common, or any 
other inheritance which doth concern lands or tenements ; or 
piritual for temporal things, as * tithes, a tenure by divine 
vice, for land, or à temporal ſeigniory. But annuities, and 
ſuch! like things, which charge the perſon. only, and do not 
concern lands or tenements, or __ and RR? cannot be 
exchanged for land (1). 
3. In reſpect of the © The third thing required in a good exchange i is, that it Fn Perk. Sect, 
manner of the ma- made in that manner and order that law doth require: wherein 6; 


ki of the ex- Co. ſuper 
change x and where theſe things are to be known. 1. That if all or part of the u. 3 f. 


it ſhall be good 1 whereof the exchange is made do lie in ſeveral counties; oy 2 ; 
withoutdeed or not. or if all, or part of the things, whereof the exchange is, be 440 4. 
ſuch as lie in grant and not in livery, albeit it be in the ſame * 
county; in theſe caſes, the exchange muſt be made by deed in- 
dented in writing. But where the exchange is of lands, and 
of lands lying in the ſame county, albeit it be of any eſtate of 
inheritance or freehold, yet it may be by word of mouth with- 
out writing (2). And fo alſo may it be when the things ex- 
changed do lie in divers counties, when the exchange is made 
only for a term of years. And therefore if an exchange be 
made between 7. S. and T. K. of lands lying in one and the 
ſame county in fee, or for life, it may be by word of mouth: 
but if all or part of the lands of J. S. lie in one county, and all 
or part of the lands of T. K. do lie in another county, the ex- 
change muſt be made by deed indented. If an exchange be 
made of rent for land, and the land out of which the rent is 
iſſuing, and the land given in exchange for it, do both lie in 
one county; this exchange cannot be good without deed. So 
if an exchange be made of the reverſion of an acre of land for 
three ſhillings of rent iſſuing out of another acre of land, and 
both acres are in one county ; this exchange muſt be made by 
deed indented, or it will not be good. So if an exchange be 
made of an acre of land, and a rent out of another acre, for 
another acre of land and comman for three beaſts, and all is 
in one and the ſame county, this exchange muſt be by deed in- 
dented, or it will not be good. But if I be ſeiſed of a manor 
to which I have common appendant or appurtenant, and T. K. 
18 ſeiſed of another manor to which he hath a villain regar- 


P. 294. 


— 


— 


it (1) Accordingly 1 Ward 740. — s Conv. 138.—and ſee further of what things an exchange may be, in 
b Vin. Abr. Eſchange (D.) 
| (2) Sce before page 288 note 2, as to the ſtat, 29 Car. 2. c. 3. for prevention of frauds and perjuries. 


dant 


1 


Chap. 


- 


16. Of a EXCHANGE. 


dant, and both the manors are in one county, an exchange 


may be made of theſe manors by word of mouth without writ- 


ing, and the common and villain will paſs as incidents well 


enough. And yet if I. S. hath an office whereunto land doth 


* 


belong, and T. K. hath rent iſſuing out of the land of a ſtrang- 


er, and all the land is in one county, and the office is to be 


Co. ſuper 
Lit. 50, 51. 
P er K. Sect. 


5 2525 254» 


E. 4. 21. 
Lie. Ex- 


change 12. 


in this caſe (1). And therefore if A. by deed indente 


uſed and occupied in the ſame county; if theſe things be ex- 
changed, it muſt be by deed indented. 2. The word [eſchange]} 
or [exchange] muſt be had and uſed between the partics in the 
making of the exchange. As, I grant to you white acre, to 
have and to hold to you and your heirs in exchange for black 
acre ; and in conſideration hereof you grant to me and my heirs 
black acre in exchange for * white acre : for this word is fo 
individually requiſite, as it cannot be ſupplied by any other 
word ; neither will any averment, that it was in bs wing f. help 


give to 


B. an acre of land in fee-fimple, or for life, and by the fame 


county, and before their entry indentures are made between 


Perk, Sect, 


. 263, 
15. 276. 


deed B. doth give to A. another acre of land in the ſame man- 


ner, this cannot enure as an exchange ; and therefore if there: 


was no livery of ſeiſin, ſo as it may take effect by way of grant, 
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Livery of ſeiſin. 


it is utterly void. But by this means lands may be granted 


from one to another, for there needs no livery of ſeifin. So if 
an exchange be made by words between two, of lands in one 


them of the ſame lands without words of exchange, and no li- 
very of ſeiſin is made; this ſhall not paſs by way of exchange 
(2). And yet it hath been held by ſome that Permutatro, or 
ſome other word of like effect, may ſupply this word exchange. 
(3). 3. H any rent, reverſion, ſeigniory, or the like be granted 
by either party, that then the tenant do attorn to {the grant, 
for attornment 1s requiſite in this caſe. And yet in the caſe 
of the grant of land in poſſeſſion in exchange, no livery of 
ſeiſin is needful. Neither is it needful that cither party to the 


exchange come to the thing given to him in exchange by the 


fame means and manner of aſſurance : for if leſſee for life of 


one acre give another acre to his leſſor in tail in exchange for a 


Perk, Set. 
oo . 


19 H. 6.27. 


Perk. Sect. 
275. 


releaſe from him of that acre, to have and to hold in tail in 
like manner, this is a good exchange. 1 
An exchange may be made to take effect in futuro, as well as 


in preſenti; for if an exchange be made between me and T. K. 


that after the feaſt of Eaſter F. K. ſhall have my manor of Dale 


in exchange for his manor of Sale, this is a good exchange. 
If an exchange be made in writing of land, and it doth limit 


and expreſs no eſtate that either party ſhall have in the thing ex- 
changed, yet this is a good 0 But if an eſtate for life 
be limited expreſsly to one, and no expreſs eſtate is limited to 
the other; this is not a good exchange, as ſhall be ſhewed in 
the next place. 


FAY „* 
2 2— a — 


Attornment. 


Livery of ſeihn, 


(1) See before in page 288, and note 3 thereto.— In exchanges of land the word exchange is neceſſary 
in the conveyance, becauſe it imports a ſpecial warranty, in reſpect of the mutual conſideration of the lands 
exchanged: tis likewiſe neceſſary that the eſtates of both parties be equal in title, as if one hath an eſtate in 
fee, the other muſt have the like eſtate : but 'tis not neceſlary that their eſtates ſhould be equal in value. 3 Salt. 


158. 


(2) An exchange in the ſtrict legal ſenſe of the word cannot be between three ; the principles of it not being 
applicable to more than two di/tin contracting parties, for want of the mutuality and reciprocity, on whici 


* 2 
— w—_—_—_ _— — 


4 


T0 rar 


it's operation ſo entirely depends. See note 1. to Co. Lit. 50. b. 13th edit.—and 2 Wilſ. Rep. pt. 3. p. 499. 
(3) In an exchange of eccleſiaſtical preferment. See ante 291. Cc. poſt 295. and note 3 thereto, 
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i — — - — — + = — — — — — — — 
— — 3 — To 8 - 


294 


4. In reſpect of the 
quality or equality 
of the eſtates or in- 
tereſts exchanged. 


* P. 296. 


Huſband and wife. 
Tenant in tail. 


to his tenant his ſervices in tail in exchange for other lands 


f an ER CHANGE. Chap. 16. 


The fourth thing required in a good exchange is equality Of rite, Er- 
eſtate, v:z. that either party have the like kind of eſtate of the nns. 


Lit, Sect, 
thing exchanged; ſa that if one have an eſtate in fee-ſimple, the 6, 65. 
other have ſo likewiſe, and fo for other eſtates. For if the one Li n. 
erk. Sect. 


grant that the other ſhall have his land in fee-ſimple for the land 256. 
which he hath of the other in fee-tail; or that the one ſhall 


have in the one land fee-tail, and the other 3 in the other land but 


for term of life; or- that the one ſhall have in the one land fee-tail 
general, and the other in the other land fee-tail ſpecial ; or that 


the one ſhall have in the one land for life, and the other in the 


other * land but for years; theſe exchanges are void and cannot 

take effect as exchanges. ® And therefore if the Lord releaſe 2 Perk. 
ot. 233. 

given to the Lord in exchange in tail alſo; this exchange is 

void; for by this releaſe made by the Lord the ſervices are gone 

for ever. So if tenant for his own life exchange with him that n] Perk. 

is tenant for life of another; this is not a 260d exchange, (And Fake: fy 

by the ſame reaſon ir ſhould ſeem, if leſſee for twenty years of his 

land, exchange with another for other land for forty years, that 

this ſhould not be a good exchange.) But if leſſee for life be e Pak. 

of an acre of land, and he give another acre of land to his leſſor 


in fee- tail in exchange for a releaſe of all his right in the acre 


that he holdeth for term of his life, to hold wh him and the 

heirs of his body engendred; this is a good exchange. Or l co. 1. 
if tenant for his own life exchange with him that is tenant © 

in tail after poſſibility of ifſue extinct; this exchange is 

good. A And yet if an eſtate for life be expreſſed to the one q] Perk. 

party upon the exchange, and no eſtate is. expreſſed, to the . 
other party; it is ſaid that this exchange is not good; and y e 

where no eſtate is expreſſed, the party ſhall have an eſtate for his 

own life. 

But in theſe caſes it is not r that the parties to ) the Oo ſuper 
exchange be ſeiſed of an equal eſtate at the time of the exchange pus Ser. 
made; fer if tenant in tail or huſband in right of his wife exchange 7%... 
their and! in fee- ſimple with another for lands he hath in fee- bel. Sect: 


ſimple; this is a good exchange, until it be avoided by the iſſue 


or the wife. Neither is it neceſſary that both eſtates be in I 1{n. 


poſſeſſion ; for one may grant an acre in poſſeſſion in exchange 
for an acre in reverſion, and this exchange is good. Neither 1 n. 
is it neceſſary that there be an equality in the value or quantity 
of the lands exchanged: for if the land of one of the parties be 

worth one hundred pounds and the land of the other but 

ten pounds; or if the land of one of the parties be one hun- 


| dred acres and the land of the other but ten acres ; if the 


eſtates given be equal, the exchange is good. Neither is ] vw. 
equality in the quality or manner of the eſtate requiſite. For 
if two joint-tenants be in fee of an acre, of land, and they 
rant that acre to another in exchange for other lands, to have 
and to hold a moiety to one of them and his heirs, and a 
moiety to the other and his heirs, which 1s an eſtate in com- 
mon; or if two men give lands in exchange to A. and his heirs, 
for lands from 4. to them two and their heirs, albeit the one 
party hath a joint eſtate and the other a ſole eſtate, yet the 
exchange is good. The like law is if the land of one of the 

parties be of a defeaſible title, and the land of the other of 

an 


P 
2 
F 
c| 
P 
2 
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an undefeaſible title; ; this exchange 18 gas till it be aroid- 
„ "I 
obs 2 * The fifth and laſt win required in a good Py TR is, that * P. 297. 
Co. 1. „8. there be an execution and perfection of the exchange by entry 5. Ia recipe of the 


105. 


Peck. Sect, Or claim in the life-time of the parties, viz. that both the * 
251.55. Parties to the ſame exchange do enter into the things taken in 
exchange, if they be ſuch things as they may enter into; 5 
until the exchange be executed by entry, or the like, the par- 
ties thereunto have no freehold in deed or in law in the lis 
exchanged, albeit the ſame things do lie in one county: and if | 
either of the parties die before he enter into the lands by him 
taken in exchange; hereby the whole exchange is become 
void, if his heir will; but if one of the 72 enter, he ſhall 
not firſt begin to avoid the exchange (2). But if the parties 
enter at any time during their lives it is ſufficient, unlefs the 
poſſeſſion be before deveſted by an elder title, as by entry for a 
condition broken, entry by a diſſeiſee, or his heir, or the like, 
and not reveſted again before the entry. As if an exchange be 
had between two of land, and hefore their entry by force of 
the exchange they are, or one of them is, diſſeiſed of the land 
exchanged, and the diſſeiſor die {ciſed thereof, and then they 
enter according to the exchange, and put out the heir of the 
diſſeiſor, this ſhall not be ſaid to be an execution of the ex- 
change; büt if the diſſeiſee have recovered the fame land 
againſt the heir of the diſſeiſor by writ of entry, and have exe- 
cution, then he may execute the exchange by entry. And in 
caſe where a reverſion, rent, or ſeigniory, is granted! in exchange, 
it muſt be perfected and executed by the attornment of the te- 
nant in the life- time of the parties, otherwiſe the exchange is 
not good; but in this caſe, after attornment is made, it ems 
288. . the exchange is perfect without any entry or claim. 
If two Parſons exchange their churches, and refign them 
into the Biſhop's hands, this 15 not a perfect exchange until 
Pe Set. they be inducted; and therefore if either of them die before 
725 26. they be both inducted, the exchange is void (3). 


ICZ, EX· 


change 14. W here a deed ſhall take effect as an exchange, there muſt be 4. When a deed 


Perk; Sect, 


ſhall take effect as 
55 all the conditions before mentioned 1 in the! cale: And Jet note, an exchange or not. 


by K + n 3 


_ * 
ꝗ—— 


mm 


(1) See n in 1 Med 742. —Lilly $ procl. Conv. 130. Land 8 more pl of what eſtates exchanges 
may be made, and what eſtate the parties to the exchange ae to have, in Vin. Abr. Efchange (F. ) (G.)— 
Com. Dig. Eſtates) (A. 2.) 

(2) If the exchangers do not enter in their lives, the exchange is void, for it muſt be executed in the fame 
parties that made the exchange. Br. Abr, Eſchange þl. 6. See further at what time an exchange ought to be 
executed, in Vin. Abr. Elchange(K). | 

(3) If two Parſons permute their churches, -it ſhall be executed by preſentation of their patrons, and thei 
admiſſion, inſtitution, and induction; and until induction the execution is not compleat. In the Engliſn 
tranſlation of Perk. Sect. 257. (cited in the margin above) it is ſaid “ if two Parſons exchange their benefices, 
by the word Permutatio, and either of them reſign his benefice into the hands of the Biſhop to the ſame pur- 

poſe : and the patrons preſent them accordingly, and the preſentments make mention per viam permuta- 
tionis, this is a good exchange if either of them be inducted living the other, c.“ In Perk, Seft. 288. 
It is ſaid “ if two Parſons exchange their benefices, and reſign them into the hands of the ordinary to the 
ame purpoſe : and the patrons make preſentments accordingly, and one of the Parſons is admitted, inſtitut- 
ed, and inducted ; and the other Parſon is admitted and inſtituted, but dieth before induction; the other 

Parſon ſhall not keep the benefice in which he is inducted ; for the exchange is not perſected, becauſe it is 
not executed.” — —'Theſe two ſections of that excellent book on the Laws of England by Mr. Perkins are 
inſerted in Vin. Abr. Eſchange (L.) in ſuch a manner, as to impreſs the readers mind with an idea, that 


cc 
(e 


thoſe ſections are contradictory to each other.—Mr. Viners notion ſeems to have ariſen from the word 


either (in the Engliſh tranſlation of the 257th ſect. of Perkins) being uſed in two places: but if the word 
each is ſubſtituted for the word either, as in propriety it ought to be (the word in Perkins being cheſcun) it is 
preſumed the ſeeming contradiction will be clearly obviated, and the text above ſupported. —Sce turther on 
this point in Gib/, Cod. 868. 2 Co. 74. — Hab. 15 2.—Mood's Inſt. 28 3.—2 Burn's Ecc. Law, Tit. Exchange. 
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296 Of nm EXCHANGE. Chap. 16. 


that where one thing is granted for another in the nature of an 
exchange, and for ſome of the cauſes aforeſaid, the things can- 
not paſs by way of exchange, there they may. paſs notwith- 
ſtanding by way of grant; and the deed may take effect to other 
purpoſes, albeit it may not enure and take effect as an ex- 
change, And therefore if two be ſeiſed of ſeveral. acres of 
land, and the one of them by deed doth give his acre to the 
other, and the other his acre to him without any word of ex- 
change, and each of them doth make livery of ſeiſin to the 
other ; in this caſe, albeit the. acres will not paſs by way of 
exchange, yet will they paſs by way of grant. And in this 
caſe if no livery of ſeiſin be made, either of them ſhall hold 
the lands granted at will only. And in like manner it is, if 


* P. 298. two “ agree to exchange land, and after each of them levy a 


fine, or make a feoffment of the land, to the other; by this 
the land will paſs each to the other, but not by way of ex- 
change. So if A. and B. his wife, and C. and D. his wife, 
ares to exchange lands, and A. and B. enter into the land 
they are to have in exchange, and then they do make a feoff- 
ment of their own land unto C. and his father, and not to C. 
and D. his wife; this ſhall not enure as an exchange, and 
therefote C. and D. may enter upon their own land again ; but 
the feoffment is good. And if one aſſign a woman her dower 
in exchange for land; this ſhall not take effect as an exchange, 
but it ſhall enure to be a good aſſignment of dower. 
5. How an ex- Tf two do exchange land by deed, and limit no eſtates, this 19-5. . 


change ſhall be con- 
ſtrued and taken, 


ſhall be taken for eſtates for life, and the exchange is good; 275. 
but if an expreſs eſtate be limited to one, and. no expreſs eſtate 

to the other, it is ſaid this is not good, and that conſtruction 

of law will not help it. 3 RE 

If an exchange be made between two men of two acres of rem. vet. 
land by deed, and in the Habendum it is ſet down that each of 
them ſhall have the acres given in exchange, with divers other 

acres not expreſſed in the premiſſes, this addition ſhall be taken 

as ſurpluſage, and the exchange ſhall be good for the two 


85 8 acres. See more in expoſition of deeds. 
6, Where an ex- 


change ſhalt be de- 286. 


termined, or the na- all, or part of the land given to either party be recovered from eo. 4. 12: 


ture of it chang- him upon an elder title, as by an entry upon a condition bro- 3" 


ed by matter ex p, . A 4 a 1 * | 299 2 | 
facts: and how: and ken, alienation in mortmain, or upon a diſſeiſin; in theſe caſes BY: K; 


- . . | « „change 12, 
where not. if that party enter again upon his own land which he gave in 


exchange (as he may) hereby the whole exchange is determin- 

ed (1). But if after the exchange is perfect, one of the par- 

ties do enter upon the land he doth give in exchange, this doth 
not make void the exchange; neither may the other party here- 

upon enter upon the land he doth give in exchange; but he 

may have an aſſiſe, or an action of treſpaſs againſt the other. 
And yet if an exchange be of a common for a way, or a rent, __ 
or the like, if the one party deny the common, it hath been ſaid 2. 

the other party may deny the way or the rent. Sed quare, 3 
If an exchange be made between two of a manor, where- change 8. 


| OS 6 . 2 erk. Seck. 
of the one half is in tail, and the other half is in fee- hal 


— 
8 2 — hs — 


— 
9 — 


(1) And if parcel of the Hate is defeated, the exchange is as totally and utterly defeated, as if parcel of the 
land given in exchange were defeated, per cur. Cro. Eliz. 902, See further what act or thing will defeat an 
exchange, in Vin, Abr. Eſchange (N.)— Alt is not clear in the law of exchanges, if there is an alienation 
by one of the parties, and there is an eviction, whether the heir at law or the alienec ſhould enter. — er Ld. 
Hardwick in Coventry v. Coventry 2 Ath, 369. 


I- | fimple, 


Perk, Sect. 


If after an exchange is made, before or after the parties enter, Perk. Sect. | 


Chap. 


Bro. Es- 
change 8. 
Perk. Sect, 


279. 


16. Of a EXCHANGE. 297 


ſimple, and the tenant in tail that made the exchan ge die, and his 


iſſue diſagree to it, ſo that the exchange of the entailed land is 
become void; this doth determine the whole exchange: for 


when an exchange becometh void in part, it becometh void in 


co. 4. 122. 


Perk. Sect. 
296. 294. 
290. 298. 


| 15 E. 4 3. 


Perk. ſect, 
as Fo 


Co. 1. 105, 


Dier 28 5. 

Perk. ſect, 
290. 294. 

2983, 

Eo, 1. 98. 


nant in tail, the iſſue in tail after the death of his anceſtor, and 


all; and until it be avoided, it is good: for all. As if one be 
ſeiſed of white acre, and he exchange white acre and black 


acre (which is none of his) with another for two other acres; 
this ſhall continue for a b 
until he that hath right to black acre doth evict him that hath 


d exchange, and not be avoided, 


it in exchange. NG col” 4 pF , 5 
If an exchange be made by tenant in tail, and his iſſue * P. 299. 


i 


after his death waive the poſſeſſion of all or part of the land 


taken in exchange, and diſagree to the exchange, hereby the 
whole exchange is determined. 80 if the wife after the huſ- 
band's death, the infant at his full age, or the heir of him that 
is non ſane memorie, diſagree to the exchange of the huſband, 


the infant, or him that is non ſane memorize; hereby the 
whole exchange is determined, and no ſubſequent agreement 


can make it good again. = 
If two do make an exchange by word of mouth, and after, 
before either of them enter, they make indentures of the lands 


exchanged, and grant the ſame from one to another ; it ſeems 


hereby the nature of the exchange is altered, and the exchange 


determined. 


The parties themſelves, and all privies and ſtrangers for the moſt 7. Who may take 

art, may take advantage of ſuch exchanges as are void for the „. void 
defects before named: but when the exchange is only voidable, change: or not: 
contra. And therefore when an exchange is made by an in- nd when, 
fant ; the infant himſelf at his full age, or his heir, and none — 
other, may avoid it. And when an exchange is made by a te- Tenant in tail. 
none other, may avoid it. And when an exchange is made by 8 
the huſband, or huſband and wife, of the wife's land, the wife 


after the huſband's death, or heir of the wife after her death, 


and none other, may avoid it. And when an exchange is made 


by a man ron ſane memorie, his heir after his death, and No ſane menvrie. 


none other, may avoid it. But in all theſe caſes of infant, 
tenant in tail, woman covert, and a man aon ſanæ memorie, 
and where lands are recovered by an elder title, the other par- 
ty may not enter and avoid the exchange, until the infant, iſſue 
in tail, woman, or heir of him that is zo ſane memoriæ, 


or him that doth loſe the land by an elder title, doth firſt 


. enter. 


Co, ſuper 
Lit. 51. 


12 H. 4. 11. 


Perk. Sect. 
290. 294. 
Fitz. Ef. 
change 12. 
Perk. ſect, 
291. 279, 
293. 298, 


If an infant exchange lands, and after at his full age occupy 6 hor an ex: 
the lands taken in exchange for his own lands; hereby the geg, gon 7. 
exchange is made good. | 
tailed lands with another, and after his death the iſſue occupy #9 #49 * or not. 


the lands taken in exchange by his anceſtor ; hereby the ex- Tenapt in tail, 


change is made good for the life of the iſſue in tail. So if the Huſband and wife. 
huſband and wife exchange the lands of the wife for other 
land, and ſhe, after her huſband's death, agree to it, and en- 
ter into and agree to the Jands taken in exchange ; hereb 
the exchange is made good : but if the huſband alone 
make an exchange of his wife's land, and ſhe after his death 
agree to this, and enter into the land; it ſeems this will not 
make the exchange good. And if a man, ſeiſed of land in right 
of his wife in fee, thereof infeoff a ſtranger, and take an 
4 G eſtate 
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change is made 
exchange, and his heir, after his death, enter into the land 
taken by his anceſtor in exchange, and agree to the ex- 
change hereby the exchange is maile good. And in all theſe 
_ caſes when the exchange is once by agreement made good, it 


void. | 1180 16 


Of an k XC HAN G E. 
eſtate; back again to him and his wife, and a third perſon, in 


| Chap. 16. 


fee, and they three join in exchange of the ſame land in fee * 


for other lands to à ftranger in fee, and the exchange is exe+- 


cuted, and the huſband dieth, and ſhe doth occupy * the land 
taken in exchange with the other third perſori ; hereby the ex- 


gobd. If a man non ſane memariæ make an 


can never * any ſubſoquent N ** en made 
1 


5 F ak 
: 


Aud a now from hence we come to a en a a ſpecial way 
or means for the giving or transferring of ſomething to ano- 


rs nt hath LAN: lome intereſt i in the Game th ring: ba; 


CHAP, XVII 


Chap. 17. Of a SURRENDER. ma 


© 8:4. XV, 
— | 8 | Of a Surrender. 


Co. ſuper Surrender properly taken, 1s the yielding or delivering up 1. Surrender, 
| of lands or tenements, and the eſtate a man hath there- 2i. 

in, unto another that hath a higher and greater eſtate in the... 

ſame lands or tenements. But it is ſometimes improperly applied Surrendetee. 

to other things. He that doth ſurrender is called the ſurrenderor, 

and he to whom it is made is called the furrenderee. 5 

co. foper And there be three kinds of ſurrender, v2. 1. A ſurrender pro- 


3 Pry taken at the common law. 2. A ſurrender by cuſtom of . 
& 6.69. lands holdeh by cuſtom, or of cuſtomary eſtates, whereof we Us. 


10%. Wel. ſpeak not here (1). 3. A ſurrender improperly taken, as of a 


u. 0.2. deed, or grant of a rent-charge, of a patent, and of land in 
cp. 466. fee-ſimple to the King. The ſarrender properly taken is of two 
ſorts: 1. Expreſs or in deed, which is when it is done by apt 
words, and the expreſs agreement of the parties. 2. In law or 
implied, which is when it is wrought by conſequence and 
operation of law; or when the law doth interpret or enure 
| ſomething done to another intent, to make a ſurrender of 
it. And in the firſt caſe, it is ſometimes by word only, and 
ſometimes by writing (2). And when it is by writing, it is 
faid to be an inſtrument teſtifying by apt words, that the par- 
ticular tenant of the lands or tenements for life or years, doth 
conſent and agree, that he which hath the next and immediate 
remainder or reverſion thereof, ſhall alſo have the particular 
eſtate of the ſame in poſſeſſion, and that he yieldeth the ſame 
unto him. | „ 5 
Do. fuer The fruit and effect of a furrender is, that it doth paſs the 3. The effect of it. 
— 300% eſtate of the ſurrenderor to the ſurrenderee, and that hereupon the 
zende g), eſtate of the ſurrenderor is drowned, and extinct in the eſtate 
Perk. Seck. of the ſurrenderee ; and yet not ſo, bat that to ſome purpoſes it 
wn ſhall be * faid to have continuance ſtill. And therefore if te- * P. 301. 
nant for life grant a rent- charge, and after doth ſurrender his 
land; in this caſe, the rent-charge ſhall continue notwith- 
ſtanding the ſurrender. So if leflee for life make a leaſe for 
years rendring rent, and the leſſee for life ſurrender his eſtate ; 
in this caſe, albeit the primitive eſtate for life be yielded up, 


yet the derivative eſtate for years ſhall continue notwithſtanding ; Extinguiſhment. 


(1) A ſurrender of copyhold lands (where by a ſubſequent admittance the grant is to receive its perfection 
and confirmation,) is, according to my Lord Coke, rather a manifeſting of the grantor's intention, than a 
paſſing away of any intereſt in the poſſeſſion; for till admittance the lord taketh notice of the grantor as tenant, 
and he ſhall receive the profits of the land to his own uſe, and ſhall diſcharge all ſervices due to the Lord: 
but yet the intereſt is in him only ſecundum quid, and not abſolutely; for he cannot paſs away the land to ano- 
ther, or make it ſubject to any other incumbrance than it was ſubject to at the time of the ſurrender ; neither 
in the grantce is any manner of intereſt inveſted before admittance ; for if he enter, he is a treſpaſſer, and 
puniſhable in treſpaſs; and if he ſurrender to the uſe of another, the ſurrender is meerly void, and by no 
matter ex poſt facto can be confirmed, Co. Comp. Cop. 87. See further with reſpect to a ſurrender of copyhold 
lands, as part of the general doctrine of copyhold, in Co. Lit. 59.—Gilb. Ten. 157.—2 Bl. Com. 147.—IVright's 
Ten. 215,—and the title copybold in the ſeveral abridgments, Oc. | 
(2) By the ſtatute 29 Ch. 2. c. 3. F. 3. no leaſes, &c. cither of freehold, or term of years, or any uncertain 
intereſt, not being copyhold or cuſtomary intereſt, ſhall be ſurrendered, unleſs it be by deed or note in writing, 
ligned by the party ſurrendering the ſame or their agents thereunto lawfully authorized by writing, or by act and 
operation of law,—Sece further in Gilb, Eg. Rep. 236.—Jin. Abr. Surrender (L.) 


but 


300 


Covenant. 


4. What ſhall be ſaid 
a ſurrender in law of G 
lands: and by what 11 


Of «a SURRENDER. Chap. 17. 


but the ſurrenderce ſhall not have the rent reſerved upon the 

leaſe for years. So if leſſee for life, or years, break a covenant 

with his leſſor, and after ſurrender his eſtate to him, his 

breach of covenant is not hereby ſalved; for the leſſor may 

have an action of covenant ſtill notwithſtanding the ſurrender. 

And if one ſeiſed of land, grant a rent out of it in fee, and this cs. u,,, 
rent is extended on a ſtatute, or granted for leſs time to ano- 7 3%. 
ther, and then the grantee doth ſurrender the deed of the grant 4. 

of the rent to the tenant of the land; in this caſe, the rent 

ſhall continue.as to him that hath execution, and to the grantee 

for the leſs time. And if one make a leaſe for years rendring rent, 

and the leſſee ſurrender his eſtate to the leſſor; hereby the rent 

is extin& : but if the leſſor gront the rent to a ſtranger before 

the ſurrender, contra. And if one leaſe for years, and the leſſee 

let parcel of his term to his leflor rendring rent, and after the 

leſſee ſurrender his whole eſtate; in this caſe, it ſeems the rent 

is determined (1).  _ ee ee | 
If leflee for life, or years, take a new leaſe of him in rever- 24 KH. f. 15. 


Wo : » = * . . Pl: - » 
on, of the ſame thing in particular contained in the former Pier 23.“ 


means aneſtate ſhall leaſe for life or years; this is a ſurrender in law of the firſt “ 0. 67. 


be ſurrendred 


Jaw : or not. 


in leaſe. As if leſſee for his own life, or another's life, in poſſeſ- 


By acceptance and ſion or . reverſion, take a new leaſe for years; or a leſſee for 
taking of a new e- forty years takes a new leaſe for fifty years; the firſt leaſe in both 


ſtate. 


, 392. 


theſe caſes is ſurrendred. And this rule holdeth, albeit the ert. $ece. 
ſecond leaſe be for a leſs time than the firſt, as if leſſee for life c.“ f. ,,. 
accept a leaſe for years, or leſſee for twenty years accept a leaſe pi. fr. 
for two years. And albeit the ſecond leaſe be voidable, as being cus: 
made upon condition, as if leſſee for twenty years take a new leaſe Li. 218. 
for twenty years, upon condition that if ſuch a thing happen the 
ſecond leaſe ſhall be void, and the thing do after happen; in 
this caſe, both theſe leaſes are become void: as where the 
leflor doth grant the reverſion to the leſſee upon condition, and pier 130. 
after, the condition is broken. Or if the ſecond leaſe be made 

by tenant in tail, or the like: as if a man make a leaſe for 

years of land, and then make a feoffment to another of the 

land, and then take back an eſtate to him and his wife of the 

land, and then make a new leaſe to the leſſee for ten years; 

this is a ſurrender in law of the firſt leaſe; but if the ſe- 

cond leaſe be merely void, then it is otherwiſe. And there- bier a72. 
fore if the leſſor do, by words of covenant only, promiſe to his 15. 7% 
leſſee that he ſhall have a new leaſe, and do never actually © 5. 5+ 
make it; this is no ſurrender in law. And this rule as it ſeems N. 70. 
* holdeth alſo, albeit the ſecond leaſe be to the leſſee and a 
ſtranger, or to the leſſee and his wife; and albeit the ſecond beer 146. 
leaſe be by word only, and the firſt leaſe be by deed, if fo be 
the thing granted by the leaſe be ſuch a thing as may paſs 

by word without writing; and albeit the fecond leaſe be 

in another right, as if the huſband have a leaſe for years ,,,, 
in the right of his wife, and then take a new leaſe to him- 


—__—_ 


(1) A ſurrender immediately deveſts the eſtate out of the ſurrenderor, and veſts it in the ſurrenderee ; for it 
is a conveyance at common law, to the perfection of which no other act is requiſite, but the bare grant; and 
though it be true, that every grant is a contract, and there muſt be aus contra adum, or a mutual conſent ; 
yet that conſent is implied: a gift imports a benefit, and an aſſumpſit to take a benefit may be well preſumed ; 


and there is the ſame reaſon why a ſurrender ſhould veſt the eſtate before notice or agreement, as why a grant 


of goods ſhould veſt a property, or ſealing of a bond to another in his abſence, ſhould be che obligee's 
bond immediately without notice.—per cur. 2 Salt. 618. See the caſes there cited in the margin in the 5th 
edition; —and more amply as to the nature force and effect of a ſurrender, in 2 Bl. Com. 326. 7th edition Vin. 


Abr. Surrender 


(A. 2.) - ood's Inſt. 284.—Com, Dig. Surrender (A.) 
2 | ſelf 


H. 6. 17. : 


r _ Be uy 


Chap. 17. Of «a SURRENDER, 301 


2 oh ſelf in his own name; and albeit the firſt leaſe be to 
begin preſently, and the ſecond be to begin at a day to come, 
3 15 or e converſo; and albeit there be a mean eſtate between, as 
dier 230, if land be let to A. for years, and after let to B. for years, 
Derg3-142 to begin after the firſt term, and the aſſignee of A. doth take 
a new leaſe: So if one demiſe land for ten years to one, 
and after demiſe it for ten years to another, to begin at 
| Michaelmas, and after the firſt leſſee accept a new leaſe. For in 
all theſe caſes, there is a ſurrender in law of the firſt leaſes. 
bier 46. And if there be two leſſees for life, or years, and one of them 
co. 3.0% take a new leaſe for years, this is a ſurrender of his moiety ; 
whereby it doth appear, that a ſurrender in law may be made 
of ſome eſtates which cannot be ſurrendered by a ſurrender in 
Co. 6. 69. fait; for Jortior eſt diſpaſitio legis quam hominis. And hence it 
1 1 that a corporation aggregate may make a ſurrender in law 
without deed, although it cannot make an expreſs ſurrender 
tek. Seng. Without deed. But if the leſſee do only licence the leſſor to 1 
608, rw make a feoffment, and to give livery of ſeiſin for him; or . 0 
render 48, to give livery of ſeiſin for him as at his attorney; or do 1 Ha 
in. 5 Je. Ijcence him to enter into the land and no more; neither of 
theſe things ſhall be ſaid to be a ſurrender in law. So if 
the ſecond leaſe be made of another, and not of the fame 9 
co. 6. . thing whereof the firſt leaſe is made, as where the firſt leaſe . 4 
page. is of the land, and the ſecond is made of a rent, or other profit | 
to be taken out of the land ; or the firſt is of a manor, and the 
ſecond of the Bailiwick or Stewardſhip of the manor; or the 1 
is of a park, and the ſecond is of the keeperſhip of the park; 
theſe caſes, there is no ſurrender of the firſt leaſe. Alſo if ke 
ſecond leaſe be not a good leaſe, perhaps it ſhall not be con- 
ſtrued a ſurrender. See Co, 2. Lane's caſe 17 (1). 
Trin, 5 Jac. ut if the firſt leaſe be of the land itſelf, and the ſecond leaſe is 
vir jo.” of the veſture of the ſame land, this is held to be a ſurrender 
ns caſe. of the firſt leaſe. 80 if the ſecond leaſe be not to begin until 
0. the firſt leaſe end, the taking of this ſecond leaſe is no ſurren- 
OY der of the firſt: leaſe; So it hath been ſaid, if one make a leaſe 
ot black. acre in Dale, and the leſſee accept a ſecond leaſe of 
all the lands of the leſſor in Dale, in general words, and the 
leſſor that doth make the leaſe, have divers other lands there 
1338 beſides this acre, that this is no ſurrender. of the firſt leaſe. Sed 
2 guere of this, for others do much doubt it. So if one enter into 
land, and make a leaſe for the trial of the title only, and after 
the leſſor (he and the leflee being both out of poſſeſſion) x make * P. 303. 
another leaſe of the fame thing to the leſſee ; it ſeems this is 5- Wü ſhall be 


ſaid a fu d 
See Peck, in NO. ſurrender of the firſt leaſe ; but if the leflor enter, before. he 4c of 48 oO 
his chap, of 
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Surender in make the leaſe, contra (2). when they ſhall be 
deen, To make a good ſurrender in deed of lands, a to make {#14 to paſs by ſuch 


ſurrender: or not. 
CORES: them paſs. by ſuch a ſurrender, theſe things are firſt of all re- , In reſbect of 


bo quired. 1. That the ſurrenderor be a perſon able to grant and the perſons between 
0 $23 


hom it is made, 
Lit, 338. make, and the ſurrenderee a perſon capable and able to take Fm" e 


and their eſtate and 


and receive a ſurrender, and that they both have ſuch eſtates pogetion. 


— — — = 


I n * t 
— k A — —— 


(1) The acceptance of a'ſecond good leaſe (as hath been obſerved before) will operate as a ſurrender of the 

former; but the reaſon; doth not hold in the caſe of accepting a new vid leaſe, or one that the leilce cannot 

| EBJOy,— There 4 is no inconſiſtency in the acceptance of a new good leaſe being a ſurrender of the former, but fl 

the accepting a new void leaſe cannot ſhew an intention to ſurrender the other, for a void contract for a thing 1 

that a man can not enjoy, can not in common ſenſe and reaſon, imply an agreement to give up a former con- 
tract.—4 Burr. 2213. 


(2) See accordingly verbatim, 1 oed 745. G. —and further in Com. Dig Surrender (I.) Mod's Iuſt. 285. 
Lilly”s Prac. Conv. 282. 
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Executors 


Joint-tenants, 


* P. 304. 


Livery of ſeiſin. 


Huſband and wife. 


Of a SURRENDER Chap. 15. 


as are-capable of a ſurrender. And for this purpoſe, r. That 
the ſurrenderor have an eſtate in poſſeſſion of the thing ſurren- 
dred at the time of the ſurrender made, and not a bare right 
thereunto only. 2. That the ſurrender be to him that hath the 
next immediate eſtate in remainder or reverſion, and that there 


be no intervenient eſtate coming between. 3. That there be a 


privity of eſtate between the ſurrenderor and the ſurrenderee. 
4. That the ſurrenderee have a higher and greater eſtate in the 
thing ſurrendered, than the ſurrenderor hath, ſo that the eſtate 
of the ſurrendror may be drowned therein. 5. That he have 


the eſtate in his own right, and not in the right of his wife, 


&c. 6. And that he be ſole ſeiſed of this eſtate in remainder 
or reverſion, and not in joint-tenancy. As for examples, in- 


fants, women covert, mad and lunatick men, and all ſuch like 


perſons, as are diſabled to grant, are diſabled to make a ſur- 


render; and none but ſuch as may grant their land, may ſurren- 


der their land. A corporation aggregate of many cannot make 
an expreſs ſurrender without a deed, but it may make ſuch a 
ſurrender by deed. And ſuch perſons as are diſabled to take 
by a grant are diſabled to take by a ſurrender, and ſuch as may 


be grantees, may be ſurrenderees; and therefore a ſurrender 


made to an infant is good (1). If the huſband have a leaſe or 
eſtate for years, in the right of his wife, he alone, or he and 
his wife together, may ſurrender this; but if the huſband have 
an eſtate for life in the right of his wife, being tenant in 
dower or otherwiſe, and he alone, or he and the together, ſur- 
render this; this ſurrender is good only during the life of the 
huſband, except it be made by fine. One executor may ſur- 
render an eſtate or leaſe for years which the executors have in 
the right of their teſtator, If there be two joint- -tenants 
and one of them have the particular eſtate, and the other 
the fee-ſimple ; as where an eſtate is limited to two and 


Co. 10. 67, 


Perk. ſect. 
613. 612. 
Bro. ſurten- 
render 44. 


21 H. 7 25. 


Perk. ſect. 


586, 587, 
Fitz. Sur. 2. 


W - coy ..@&4 


the heirs of one of them, and he that hath the eſtate for life 


doth alien his part to'a ſtranger - in this caſe; the alienee may 


ſurrender to the other joint-tenant: ſo if there be three joint. 


tenants for life, and the fee-fi {imple is limited to the-heirs of 
one of them ; and one of the joint-tenants for life doth releaſe 
to the other, and he, to whom this releaſe is made, doth ſur- 


render to him that hath the fee-ſimple ; this is a good fixes. 


render of a third part. But otherwiſe one joint-tenant cannot 
e f to another Joint- -tenant, albeit he be tetjant for life 
* which doth make, and he tenant in fe- ſimple that doth 


take the ſutrender. A leſſee for life or years, may ſutrender to 


him that is next in remainder in fee-ſimple, * or fee-tail, or to 


him in reyerſion in fee, and this is a good ſactender ; and a 


ſurrender, as it ſeems, may be made to the grantee of the re- 
verſion before attornment, ſo as attornment be after wards made. 
And in caſe of the ſurrender of an eftats for life, thete needs no 
livery of ſeiſin as in caſe of the grant of an eſtate for life. 
A leſſee for years of à term to begin at a day to come, cannot 
ſurrender it by an actual ſurrender before the day the term 
begin, as he may by a ſurrender in law. If leſſee for life be 
difleiſed, or leſſee for years be ouſted, and before his entry or 
the getting of the ora again, he ſurrender. his eſtate 40. 


a. 


— 8 


„ 4A _ kad 


Perk, ſe. 
584. 

Co. ſuper 
Lit. 338. 
Perk, fect, 
600, 

Bro. Sur. 4. 


Dier 251. 
358. 280. 


Perk fect. 7 
601, 602. 
4 H. 7 I vs 
Eo 6. 69+ 
Perk. ſect. 
600, 601, 
602. 60; · 


— —ę— 


(1) See accordingly 2 Vent, 201. —Shaw. Parl. Ca. 151. 3 Lev. 284. S. C. 
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him in reverſion; this ſurrender is void. So if a woman that 
hath title of dower ſurrender it to him in reverſion before ſhe 
hath recovered it; this ſurrender is void. And yet if leſſee 
for years after his term is begun and before his entry, when no 
body doth keep from him the profits, do ſurrender his eſtate ; 
it ſeems this is a good ſurrender ; but if another enter before 
3 him, and keep him out, it ſeems otherwiſe. If there be leſſee 
Der agi. for years, the remainder for life, the remainder or reverſion in 
fee, and the leſſee for years be ouſted, and he that ouſted him 
die ſeiſed, and then the leſſee for years enter, and then the 
tenant for life ſurrender to him in remainder or reverſion in 
fee; this is not a good ſurrender, for there is in this caſe but a 
bare right of remainder for life and in fee; but if the leſſee for 
years had not been ouſted, it had been a good ſurrender. If 
there be leſſee for years, the remainder for life, the remainder 
in fee; the leſſee for years may ſurrender to the leſſee for life, 
and ſo may the tenant for life to him in remainder or reverſion 
in fee, but if there be tenant for life, the remainder for life, 
the remainder in fee; in this caſe, the ſecond tenant for life 
Perk. ſect. cannot ſurrender to him in remainder in fee. If a leaſe be 


bY. made for life or years to A. the remainder for life 'to B. the 
remainder in fee tail to C. and the firſt tenant for life or years 

doth ſurrender to C. or to the leflor, B. the next in re- 
mainder for life being then living; this is not a good ſur- 
render, neither can it take effect as a ſurrender in reſpe& of 

the intervenient eſtate. And ſo ſome ſay the law is if the mid- 

dle remainder be but for years only: as if a leaſe be made for 

years, the remainder for years, and the - firſt termor ſurrender 

his intereſt to the leſſor; this is no good ſurrender. Sed _ 

Dir 112 For it ſhould ſeem that a future intereſt will no more hinder 
ber 93 an actual ſurrender of the firſt leſſee, than a ſurrender in law. 
„And ſo allo it ſeems the law is for a concurrent leaſe, which, 
for the latter part of it, is in the nature of a future intereſt. 


But if in this caſe it fall out the middle remainder be void; 
as where a leaſe is made to A. for life, or years, the remainder 
to a monk (who is a perſon incapable) for life or years, the re- | 
mainder to I. S. in * fee; in this caſe, A. the firſt tenant may * p. 305. 
ſurrender to him in remainder in fee, and the ſurrender 1s 
Perk, ſect, good. If leſſee for twenty years make a leaſe for five years, 


444.7. 3. and the leſſee for five years enter, and after the leſſee for twenty 


bo 029%» years ſurrender to him in reyerſion or remainder; this is a 
good ſurrender. - So alſo if the two leſſees join in the ſurren- 

der. So alſo if the firſt leflee furrender firſt, and the leſſee for 

five years ſurrender after. But if the leſſee for five years ſur- 

render to him in the reverſion, or the remainder, before the 
ſurrender of the leſſee for twenty years; this cannot take effect 

4. as a ſurrender for two cauſes: 1. Becauſe there is a remnant of 
the term as an intervenient eſtate to hinder the drowning of 

„ s, the term. 2. Becauſe there wants a privity between the leſſee 
Tus. Sul. ic. for five years, and him in reverſion. If tenant in fee-ſimple 
ſurrender to the Lord paramount of whom the land is held; 

this can never take effect as a ſurrender, unleſs it be in a ſpecial 

Perk. ſect, Caſe where the Lord hath cauſe to have a Cefſavif. So if te- 
— nant in tail ſurrender to him in remainder or reverſion in fee- 
4s. ſimple; this cannot take effect as a ſurrender. So if leſſee. for 
life ſurrender to him in remainder for years: or tenant for the 
life of B. ſurrender to him that hath an eſtate for the life of C. 


im 3 theſe 


e >. 
„ OE CET - * 


; 


4% * 
. 
K * 
a, 
_— 
1 
( 
| ' 
by \ 
. a 
« 
1 g 
is * 
' . 
iP 
: 
Fog 
b+ 
* 
** 
4 
f 
— 4 
= 74 
1 fl 
4 ; 75 
„ 
0 wb $ 7 4 
BM, * 
=... 
. * 
_ 7. 
_ FE? EW 
3 
4 
n 
1 
1 
11 
£ : 1 
ft js 
1 
. 
1 
f "i 
4 
. 5 
" 
; OP - 
5 
4 QB | 
1 
* 
; 1197 
= 1 3 l 
1,997 
. 
. 5 3 
© > 
- 
- £8 
97 
1 
3 71 
- 
= 
= * 
o A ba 
1 * u1 
4 1 
3. 
80 
© BY 
7 
13 
* 
8 
LS 
iÞ J 
* 
5 
= 
3 
A 5 
. z 141 
* ” 1 
1.45 
3 
3Y 
4 | > 
* 
R 
4 72 
at 
1 - Wh 
SF +; 
* 7 
4 . 
+ v1 7 
1 8 
br 
1 
f 
* . bed 
- a 
IS 
. [1 * 
1 
$M 
1.8 
Ty WW. We © 
T4 
1 +BY 
BY "5 | 
3 
1 _ - 
_ 
355 
tho * 
nl os 
os © 
9 
4. * 
1 0 >, 
* £8 
wa | 
= 
l 7 3 
. [LE 1 
- 0 ' 
"8 
bp 
Th 
= 
£18 
LAS 0 
K 
* 
# 
. 
1 
U HA 
1 
1 , 
Pp i 
1 
i 08 
g ., 
f 7 
. 
* 
8 by + 
1 
£38 
9 
, Y 
1 
7 þ 
FH 
F 1.87 
175 ; 
_ P 
- 3:35 
40 k 
1 
. 
3 
13 3 
A (1 
n 1 
5 
oh 1 
91 
TY 
= 
| þ 
*. 4 
+BY 
\ 9 
#4 
* 
. BY 
1 
3 
3 
"4 
LS © 
4 \ 
1 Ka 
4 4 
3 
4 4% 
+ 
. 
1 
1 
1 
1 = 
bd 
A 3 
_ x 
4 9 1 
1 . 
3 
7 7 
8 
3 F 
i D 
7 o 
TS | 
2. 
> 
It 2 
T 
'T. 
. 
1 1 1 
KY 
x #1 
if 
4 7» 
8 ( 
i 
| 
*. nl 
© 
. 
v ; . 75 
++" 
4 
1 
U , 
\ Ive. 
. 5 
. 
N 
h 75 
| 


"IJ 
40 
bi 
1 
b EN 


+09 


— Py 
N 
r 


. 


2 — ＋ 

= * 7 > 
=P 
9 


304 


P. 306. 


3 pen of of the 


Of SURRENDER Chap. 17. 


theſe are void ſurrenders; for the eſtates of them to whom. they 
are made, are not. capable of ſuch ſurrenders, for they are not 


reater than the eſtates of the ſurrenderors, and therefore not a- 


ble to drown the eſtates ſurrendred. And yet if leſſee for the 
life of another, or for his own life, ſurrender his eſtate to him 


in remainder that is tenant for his own life; this is a good 


ſurrender, for an eſtate for a man's own life is greater in judg- 


ment of law, than an eſtate. for another man's life. And hence 


it is, that if a leaſe be made to two for their lives, the remain- 
der to a third perſon for his own life, and one of the firſt te- 
nants for life ſurrender his eſtate unto him in remainder for 


life; this is a good ſurrender for a moiety. If leſſee for life 
or years, ſurrender. to him in remainder or reverſion that hath 


Co, 2. 66, 


no good eſtate. in the remainder or reverſion, as where: the re- 


mainder or reverſion is granted by word only, or, being granted 
by deed, there is no attornment of the tenant to the grant, or 
the like; this ſurrender is not good. And yet if tenant in 
tail make a leaſe for life whereby he gaineth a new reverſion 
(but defeaſible) and the tenant for life doth ſurrender to the te- 
nant in tail; this ſhall be a good ſurrender. So if a woman 
inheritrix have a huſband, and they have iſſue a ſon, and the 
huſband dieth, and ſhe take another huſband, and he letteth 
the land for life, and the wife dieth, and the tenant for life 
doth ſurrender his eſtate to the ſecond huſband ; this is a good 
ſurrender to moſt purpoſes. 

If a feme ſole be ſeiſed of land in foe ada he age a leaſe 
thereof to a ſtranger for life, and then take a huſband, and the 
leſſee * ſurrender to the huſband; this is no good ſurrender, 
neither can it enure ſo, becauſe he, to whom. it is made, hath 
not the reverſion in his own, but in his wifes right (1). 
It is further alſo. required in every good ſurrender, . that if, is 


Co, ſuper 
Lit, 33% 


Perk. ſect, 
622, 


Bro. Sur. 2, 
8. Fitz, Par, 


place where it is be made by word and without deed, that then it be made in den! 


made: and where 


the ſurrender of 


lands i in one coun- 


ty, may be good 
for the lands that 
do lie in another 
dun + * not. 


3. In reſpe& of the 
matter or thing 
and of what hinge 
a ſurrender may be 
made; or not. 


the ſame county where the land to be ſurrendred doth lie, but s 
by writing a man may make a ſurrender of lands that do lie i in 
ere county, and in What place ſoever it doth lie. And 
a furrender may be by word, or writing, of lands lying within 
the ſame county, in any place out of the land (2). And there- 
fore if tenant for life ſurrender to him in reverſion in any 
place aut of the land within the ſame county, and the ſur- 
renderee agree toit, the freehold is in him preſently. 3. 
That it be made of ſucha things, of which a ſurrender may 
be made. For ſurrenders may not be made of eſtates in fee 
ſimple, or fees tail, nor yet of: tights! or titles only of eſtates 
for life or years, nor yet of part of an eſtate: for life or years; 
as? if a man: havent leaſe for. ten years, he cannot ſurrender 
the laſt: ſeyen- eat, and keep. to himſelf the three years. 
But otherwiſe: one may ſurrender any kind of eſtate for life, 
as by. dower,. by the curteſy, or as tenant. in tail after ;poſ= 
ſibility of iſſue extinct, or for years, or. years determinable 
uponi lives, and that of any meſſuages, houſes, lands, com- 
mons, rents, or the like, that are. c grantable rate one to ano- 


Fs * „41 "> 4 1 Y : 
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5g 00 


Bro, Surren, 
in toto. Per. 
chap. Sur. in 
toto. 
Co. Fe „ 
ſuper Lit. 
338. 


* 1 a FP _ 


(1) See 1 1 Word 748. uber in Vin. Abr. Surrender (A. ip | 1 

(2) See the note before in this chapter, as to the ſtat. 29 Car. 2. c. 3.— that ſtat. does not make a deed abſo- 
lutely neceſſary to A ſurrender, for it directs it to be made-either by deed or note in writing, and when it is made 
by a note in writing, there is no oecaſion for any pres. it not being a deed, 1 Wilſ. Rep. pt. 2. p. 27. 
Furmer on the demiſe of 2 v. Rogers, } | i 
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ther, 
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Perk. ſet. ther, and ſuch ſurrenders are good. 4. That there be words, 4. In reſped of the 
hos or words and (deeds, ſufficient to make the mind of the ſur- manner: and how, | 
. e112 | and by what words 
Dir . . renderor to appear that he is willing and defirous to part with, . ſonender may be 
35.37. 15. and yield up, the thing ſurrendred, into the hands of the ſur- made ard where it 
* renderee. And herein it is to be known, that albeit the words ce = 
| ſurrender, give, or yield up, be the moſt ſignificant and pro- condition ; or not. 
per words whereby to make a ſurrender, yet any other words, | 
eſpecially if it be in the ſurrender of a leaſe for years, that do 
teſtify and declare the will and aſſent of him that is the parti- 
cular tenant, that he in the remainder or reverſion ſhall have 
the eſtate of the tenant, be ſufficient to paſs the eſtate by way 
of ſurrender (1). And therefore if leſſee for life or years do by 
word or writing ſay, that he will hold the land no longer, and 
with him in reverſion or remainder therefore to enter; or that 
it is his deſire that he ſhall enter into the land, and have it, and 
his eſtate therein; or that he is content that he ſhall have his 
eſtate, or have his leaſe; ſuch, or any ſuch like declaration as 
| this, made to him in reverſion or remainder, will be a good 
Hil. 37 E, ſurrender. So if leſſee for years deliver his indenture to a 
12. ſtranger, to deliver it and all his eſtate up to him in reverſion, 
*. and do appoint the ſtranger to deliver and ſurrender it to him 
in reverſion, and he do ſo, and he in reverſion accept thereof; 
this is a good ſurrender; but otherwiſe it is of an eſtate for 
life. So if the particular tenant do by the words give, grant, 
or confirm, paſs his * eſtate to him in reverſion, and he do * P. 307. 
enter and agree to it; this is a good ſurrender : and by all 
theſe ſurrenders the eſtates will paſs by way of ſurrender, ex- 
cept it be in ſome ſpecial caſes where the intent of the parties 
doth plainly appear to be that the eſtate ſhall not paſs by way 
of ſurrender. But if a leſſee for life, or years, do only go 
from the houſe or land, and carry away his goods and cattle, 
and ſo waive the poſſeſſion for a time, either becauſe the leſſor 
hall not diſtrain them for rent behind, or the like, and there- 
upon the leſſor doth enter and enjoy it; this is no ſurrender, 
Perk, ſet, neither is this a good yielding up of his eſtate. And in ſuch a 
51159 manner, and by ſuch words as before, any thing that may be 
Fi, for granted by word without writing, may be ſurrendred by word 
Li. 333. without writing, ſo as it be made within the ſame count 
where the thing ſurrendred doth lie, And this holdeth true, 
albeit the eſtate to be ſurrendred were created by deed : but 
ſuch things, as commons, rents, advowſons, reverſions, re- 
mainders, and the like, that cannot be granted without deed, 
cannot be ſurrendred without deed. And therefore if a leaſe 
be made for life, the remainder for life, by. word of mouth 
without any writing ; he in the remainder for life cannot ſur- 
bier 51. render his remainder for life without deed. So where one hath 
ber. 16. 4 rent, advowſon, or the like, as tenant in dower, or by the 
curteſy; this cannot be ſurrendred without deed. And in 
caſe where there is any ſpecial matter to be contained in the 
ſurrender, as reſervation of rent, condition, or the like, there 
for the moſt part it muſt be by deed ; or it will not be good. 
And therefore if tenant for life declare himſelf by word of 
mouth to be contented and agreed that he in the reverſion ſhall 
have the land and his eſtate therein, rendring ten ſhillings a 


wander 


— — 
J- 


Je (1) In the caſe in 1 Milſ. pt. 2. p. 27. the court held that the words ( releaſe and diſcharge” were much 
7. ſtronger than words which have in many caſes amounted to a ſurrender, ut res mais valeat quam pereat. 
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5. In reſpect of the 
agreement of him to 
whom the ſurrender 
is made: and what 
agreement is neceſ- 
ſary. 


* P. 308. 


6. How a furrender 
ſhall be conſtrued 
and taken, 


7. Where a feoff- 
ment, leaſe, grant, 
or other act, made, 
or done by the te- 
nant for life, or 
years ſhall be a 

rrender or not: 
and how it ſhull en- 
ure or be conſtrued 
and taken. 


actes are ſurrendered. But if the ſu re! 


Off s SURRENDER, Chap: 17, 


'year rent, or payi ing fuch a ſum of money, r upon condition 


that if he ſurvive the leſſor he ſhall have it again, @&c. this is | 
no good ſurrender. And ſurrender may be Wade alſo upon a bn 40. 
conditidh precedent or ſubſequent; as, if it be with reſervation et die 


of rent, that if it be not paid it ſhall: be void: but if it be an 28. 


_ eſtate for life that iv 10 ſurrendred, it ſeems it muſt be made 


by writing indented; and fo likewiſe it ſhould ſeem the law is 

of the ſurrender of a leaſe for years upon a condition, or how- 

ever it is moſt ſafe ſo to do. 5. That the ſurtenderee do agree 3 * 
to, and accept of it; for until then the ſurrender is not perfect: Li. ue. 
but if the ſutrenderee do once agree to it, he cannot after diſ- ““ 
agree; for his firſt agreement doth perfect the ſurrender; But 


the actual entry of the ſurrenderee into the land is not neceſſary. 


And therefore if tenant for life or years ſurrender to him in re- 
verſion out of the land, and he agree to it, he hath the land 
in him preſently. And yet he ray not bting any action of 


treſpaſs againſt any man * for any treſpaſs done upon the * 


until he Rave made his enttxy. 
= here note, that in the caſes” beſols; har things may "y fer, 
als by way of ſurrender, either beetaſe of an intervenientt 
iy i or the "ike; if there be ſufficient words in the deed; 


it may àavail to other purpoſes, and may enure and paſs the 


thing by way of grant; but then if it be an eſtate for life that 


is intended to be furrendered, there muſt be Hvery of ſeiſin made 
upon che Yeed. And therefore if thete be leſſeè for years, the 
| remainder for life, or years, the retrainder in ſee; and thie 


leſſee fer 'years in poſſeſſion doth ſurrender and grant all this 
eſtate to him in remainder in fee; howſoever this: dee cunhot 
enure as à ſurrender, yet it ſhall enure as a gogd grant af the 
eſtate of the leſſee for years unto him in remainder in fe. 

A ſurrender in general fhall be taken moſt ſttongly againſt 8 
the ſurtenderor, and moſt beneficially for the ſurrenderee. | And 
therefore” if I hold of the leaſe ef H. one acre for life, and 
r for years, and I ſufrender to A. all my lands, or 

all ty? fands I hold of his leaſr; by this ſurrender both the 
ider be of all 'the-lands 
I have or hold for life, or of all the lands I have or hold for 
years of the leaſe of A, contra. And if T hold one acre for 


life of the leaſe of the father of JT. §. and I held another aere 


for life or years of the leaſe of IJ. §. himſelf, and I ſurrender to 


J. S. all*the land J hold of his leaſe; by this the land that I 


had by the leaſe of his father doth not paſs. A ſurrender to PRs 
one joint-tenant ſhall be conſtrued to enure to them all. But 5 
if tenant for life or years grant bis eſtate to one of the joint- cdu“ 
tenants in reverſion, it ſeems this ſhall not enure as la ſurren- 
der to them all, but as a grant to him alone 

If the leſſor make, and the leſſee take, a new leaſe upon con- 85 fover 
dition, this ſurtender in law is abſolute; and albeit the condi- rags 
tion be broken, yet the "firſt leaſe is gone. But if the leſſee 


ſurfender or grant his eſtate to the leſſor upon Vondition; this 


. condition if it be broken may reveſt the eſtate. 


Sde more in the next queſtion, and in Expoſition of "EY 1-2 
If any kind of tenant for life of land infeoff him in remain= Pro; fr. + 
5. Perk ſock, 
det or reverſion of the land, or grant his eſtate to bim in re- 8 
mainder or reverſion; this ſhall enure as a ſurrender. And c forer 
if leſſee for years, before his term do begin, make a feoffment B Sin ,. 
to ham in reverſion or remainder, or grant his eſtate to him; 


2 this 


Chap. 17. Of a SURRENDER. 
this ſhall enure as a ſurrender. And if leſſee for life grant his 


307 


1. When it is made 


eſtate to him in reverſion, the remainder in fee to another; n 


ſhall enure as a ſurrender, and this remainder is void. But if 
ſuch a tenant for life make a leaſe to him in remainder or re- 
verſion for the term of the life of him in remainder or rever- 


fion ; this- ſhall not enure as a ſurrender * becauſe it doth not * 


give the whole eſtate, but it ſhall enure by way of grant. 80 
if leſſee for life make a leaſe to him in remainder in tail for 
term of the life of him in remainder; this ſhall not enure as a 
ſurrender, but as a grant, and ſhall end with the life of the 
Faſch. 7% grantee. If leſſee for forty years make a leaſe for thirty ſeven 
years on condition, and after grant his eſtate to him in rever- 
fion, and the ſecond leſſee attorn; this (hall enure as a ſurren- 
Perk. ſet. der. If there be tenant for lu, the remainder in tail to a 
ſtranger, and the remainder in tail to another ſtranger, the re- 


mainder in fee to the tenant for life, and the tenant for life 


or remainder. 


* P. zog. 


doth make a feoffment to the firſt tenant in tail; this all 


enure as a ſurrender of the eſtate for life, and as a grant of the 
4 reverſion in fee alſo. 


huſband, and then her huſband and ſhe by deed indented make 

a leaſe to him in reverſion for the life of the huſband ; this tall 

— not enure as a ſurrender, but as a rant. If there be tenant 
fror his own life, the remainder to J. S. for his life, and the 
firſt tenant for lite ſurrender -to him in remainder for the 

life of him in remainder; it ſeems this mall enure as a ſur- 
render, and is no forfeiture: but if he grant it to him for the 

I lfe of a ſtranger, and make livery of ſeifin, this is a forfeiture. 
Ty { If deſſee for life, the reverſion being in joint-tenants, grant the 
Hand to one or all of the joint- tehants for twenty years ; this 


If tenant for life, being a woman, take a 


Porfelture, 


Mall not enure as a ſurrender, but as a grant; for there remains 


2 bes. an ntereſt in the leſſee ſtill as a mean" eſtate. If leſſee for 
* years make him in reverſion or remainder his eXecutor this 


ſhall not enure as a ſurrender, albeit it do give him the whole | 
Bro. ſuren« .Eftate, If lands be given to the huſband and wife, the remain- 
380. 


der to J. S. and the huſband diſeontinue in fee, and take back 
an eſtate in him and his wife, the remainder to V. N. and die, 
and the wife claim in by the ſecond eſtate, and ſurrender to 


Bro. ſ urren- 


a If leſſee for life or years grant his eſtate to him in remainder 
Co. 2. 61. Or reverſion and a ſtranger; 


the one half to him in reverſion, and as a grant of the other 


_ ſect, moiety to the ſtranger. And yet it is ſaid, that if leſſee for life 


of land grant his eſtate to him in the reverſion and two others, 


that hereby they have a joint eſtate, and the ſurvivor ſhall 

Co. oper have the whole. If leſſee for life make a leaſe for his own 

fee; this ſhall enure as a ſurrender of the one moiety, and a 

Pak: ot, Cabin of the other moiety. If tenant for life ſurrender to the 

Bro, ſurres, huſband of a woman tenant in tail or in fee; this ſhall enure as a 

* 34. 23. grant, and not as a ſurrender, And ſo all it Gems is the law, 

Bro, ſur, 46. When the ſurrender is to the huſband and wife. And if B. be te- 

nant for life, the remainder to C. in tail, the remainder to D. in 

tail, and B. infeoff C. and S. his wife in fee; this ſhall not enure 

as a ſurrender, but it is a forfeiture : ſo that if C. die without 

iſſue, * D. may enter. If there be leſſee for life, the reverſio 
Perk, ſet. to two coparceners, and one of them take a huſband, and 1 

21 H. 5. 30. leſſee doth grant his eſtate to her and her hyſband ; this- ſhall . 


enure 


W. N.; this ſhall not enure as a ſurrender, but as a grant. 


life to the leſſor, the remainder to the leſſor and a ſtranger in 


2. When it is done 


this ſhall enure as a ſurrender of or made to him and 


a ſtranger. 


Forfeiture. 


ng P. 10. 
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ure or be taken. 


Chap. 17. 


enure as a ſurrender, but as a grant. And yet if tenant for life he. 80 . 
do grant his eſtate to the huſband and wife, ſhe having the rever- 
fion ; if ſhe be an infant and within age at this time, it ſeems this 
ſhall enure as a ſurrender, not as a grant. If tenant for life or Po». 14, 


Diet 33 
4. When it is done years, and he in reverſion or remainder, by word without deed join © *® 


with him in rever- 


Gon or remainder. in a feoffment z it ſhall be ſaid the ſurrender of the eſtate for life 


or years to him in the reverſion, and the feoffment of him in 
reverſion. But if he in reverſion infeoff the tenant for life with- 
out any deed ; this ſhall enure firſt as a ſurrender of the leaſe 
for life, and then as a feoffment. See more in Deed (1). Tn 
8. Where a deed or If I have a rent in fee, for life, or years, iſſuing out of ano- 14H. 7 hy 
— be ſurren- ther man's manor, or other lands, I may ſurrender it; for if TL 39 1 ah 
Goran ow ſich deliver the deed of the grant of the rent to be cancelled unto any — —3 
one that hath any eſtate of the manor or land in fee-fimple, 
for life, or years, in poſſeſſion or remainder, either ſolely by 
| himſelf, or Jointly with others, this is a good ſurrender, and 
hereby the rent is extinct and gone. But one that is tenant in 
tail of a rent cannot ſurrender it, neither will the delivering up 
of the deed in this caſe determine the rent. And if one be Nied; os ſect, 
of land, out of which a rent is iſſuing in fee, and is diſſeiſed, 
and during the diſſeiſin the grantee of the rent ſurrender his rent, 
and give up his deed; it ſeems this doth not extinguiſh the 
rent; yet hath the grantee no remedy for his rent when he hath 
dalivered up his deed. And yet if one be ſeiſed of land in fee Perk. fect, 
out of which a rent is iſſuing in fee, and he die without heir, 
fo that the land eſcheat, and before the Lord enter upon his 
eſcheat, he that hath the rent doth ſurrender the deed of the 
rent to the lord; it ſeems this is a good ſurrender. to extinguiſh - 
the rent. And if the grantee, of a rent-charge in fee grant the bent. * 
ſame to him in fee, that is ſeiſed of the land in fee; this ſhall *” 
enure to extinguiſh, the rent; but if he grant it to one that hath 
only an eſtate for life, contra. 
And now by this time it is high time we come to 8 
and. Releaſes, which ſerve. to enlarge and esa the eſtate and 
aten, that a man ach | in a es . 


7 
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(i) And — hy a ſurrender may be made mY Dig. Sire (F.) Vin. Abr. Surrender (B.) 
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Chap. 18. Of a CONFIRMATION. 309 
CHAP. XVI 


a Confirmation. 


Terms of Confirmation is the conveyance of an eſtate or right, that 1. Confirmation, 
err N One hath in or unto lands or tenements, to another that hath . 
Li.295 the poſſeſſion thereof, or ſome eſtate therein; whereby a void- 
able eſtate is made ſure and unavoidable, or whereby a parti- 
cular eſtate is increafed and inlarged (1). And this albeit it 
may be made by other words as by Dedt, or Conceſi, which —_ 
are general words, and ſerve to make a grant, feoffment, leaſe, | = 
releaſe, Cc. yet it is moſt commonly and properly made b. 1 1 
theſe words, Confirmaſſe, Ratificaſſe & approbaſſe, which do ſig- 1 
nify ratum ef firmum facere, & ſupplere omnem defeffum. And | 2 
he thatmakes the confirmation is fometimes called the con- Confirmor. | 
| firmor, and he to whom it is made the confirmee.  Confirmee. 14" 
Co, ufer There are two kinds of confirmations, v/z. a confirmation 2. Sebi, = 
Few. 240, implied or in law; which is when the law by conſtruction T Tl 
Lit. ſect, makes a confirmation of a deed, made to another purpoſe ; and a | 
os 1+ 85 i $612 Tater | 
Co, 9. 142. confirmation expreſs or in deed ; which is when the act done, 
or deed made, is intended for a confirmation. And both theſe 
are always in writing. The latter is properly called a deed or j 
inſtrument of confirmation; and is made after this manner, "EN 
Noveritis univenſi, &c. me A. de B. ratificaſſe, approbaſſe & con- | 1 
firmaſſe C. de D. ſtatum & poſſeſionem quos habeo de & in uno _— 
meſuagio, &c. cum pertinen. in F. &c. A confirmation is alſo 
diſtinguiſhed by its effects: for ſometimes it doth tend and ſerve 
to confirm and make good a wrongful and defeaſible eſtate, or 11 
to make a conditional eſtate abſolute: and then it is ſaid to be | j | 
confirmatio perficiens. And fometimes it doth tend and ſerve to | Nl 
encreaſe and enlarge a rightful eftate, and 1o to paſs an intereſt :; 3M 
) and then it is called confirmatio creſtens, And ſometimes it ll 
doth tend and ferve to diminiſh and abridge the ſervices, where- | 
by the tenant doth hold: and then it is called confirmatio 
diminuens. 
co. 146. The nature and work of this, where it doth find a foundation , The nature and 
2 work upon, 1s either to encreaſe and enlarge the eſtate of 3 of it in 
78.6.7. him to whom it is made from a leſſer to a greater, and to give u 891: 
% him ſome new intereſt he had not before; or to corroborate and 
85 ©. g. aaa. perfect the eſtate that was imperfect before; or to change the 
quality of it, from an eſtate upon condition, to an abſolute 
eſtate or otherwiſe; for this a confirmation will do. In ſome 
caſes alſo it will extinguith rights and titles of entry. But it 
will not make an eſtate good that is meerly void; nor add to, nor 
take from an eſtate a deſcendible quality; nor make a man 
capable of it that is incapable, of himſelf, * or e contra. In 
| ſoine caſes alſo it will leſſen and diminith rents or ſervices ; but 


„ it cannot neither will change the nature of the ſervice into 


66—— em. Mit. 


P. 31s. 


_ 


— 


(1) Confirmation is the approbation or aſſent to an eſtate already created, which, as far as in the confir- 
mer's power, makes it good and valid: fo that the confirmation doth not regularly create an eſtate, but yet ſuch 
words may be mingled in the confirmation, as may create and enlarge an eſtate ; but that is by the force of 
ſuch words as are foreign to the buſineſs of confirmation, and by their own force and power tend to create 
the eſtate. Gilb. Ten. 75. Confirmation is of a nature nearly allied ta a releaſe, 2 Bl. Com. 325. 
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ſome other kind of ſervice, nor increaſe it into a greater ſer- 
| „„ | | | | 
4. Where the con- If a Biſhop, Dean, Archdeacon, Prebendary, or the like, make Co ſuper 
it. 300. 


liemation of ſome any leaſe of the land they have in the right of their biſhoprick, 30. 


erſons is needful 


to perfect the grant deanry, archdeaconary, or prebend not warranted by the ſta- 5.“ 5 


of others: or not: tute of 32 H. 8. and Within the other ſtatutes; it ſeems this Dier 145, 
yrs how it may be jeaſe muſt be confirmed by the Dean and Chapter by their com- 338, 359. 
one, i . 61. 
mon ſeal; and if there be two Chapters, it muſt be confirmed 
by them both; or otherwiſe it is not good. But if the leaſe be 
ſuch a leaſe as, is warranted. by the ſtatutes, the Biſhop may 
make it without, the confirmation of the King, the patron, and 
founder of ee e Dean and Chapter, and ſo alſo 
it ſeems of the reſt. And a corporation aggregate, as Dean and 
Chapter, "Maſter and Fellows, and the like, may grant without 
any confirmation of the founder, and this grant will be good (1). 
If a Biſhop, Cr. grant an ancient office belonging to his biſhop- co. 10. 6. 
rick, albeit it Be but for the life of the grantee, yet it muſt be 
confirmed by the Dean and Chapter, otherwiſe it is not good. 
If a Parſon or Vicar had made any leaſe for longer time than Pier g. 
his own life, it muſt have been confirmed, by the Patron and s 
Ordinary. But at this day, albeit it be confirmed by the Pa- 
tron and Ordinary, yet the leaſe is good for no longer than 
during the Parſon's ordinary refidence, except it be impropri- 
% mp! ñ ̃ ß; 8 
If tenant for life grant a rent- charge to I. S. and his heirs ; co. :. 15. 
in this caſe, he in reverſion muſt confirm it; otherwiſe the 
grant of the rent will be good for no longer than the life of 
ent ert oi © 
Where a man hath an intereſt in any lands, tenements, rents, co. 8. 16, 
commons, felons goods, or the like, by any grant of any of 
the Kings of the realm, he need nat haye the confirmation of 3 
every or of any ſucceeding King. Allo it ſeems grants of fairs, 1:8. 
markets, warrens, and the like, made by one King, will be 
good in law againſt his ſucceſſors without any confirmation. 
But all ſuch as have any judicial or miniſterial offices, com- 
miſſions and authorities, derived from the King, muſt have the 
confirmation of every ſucceeding King, otherwiſe they may loſe 
— 
©. What conftma- In every good confirmation tending to confirm an eſtate, or Co. x. 146. 
tions may be made; alter the quality of it, theſe things muſt concur: 1. There ; «5 ;. 
and what end, muſt be a good confirmor and a good confirmee, and a thing to 
aid a good exprel; | ES IN | Wh 
or implied confi- be confirmed, as in other grants; and the deed muſt be well 
EINE AO: A ſealed, &c. 2. There muſt be a precedent rightful or wrongful 
be ' " eftate in him to whom the confirmation is made, in his own or 
1. To confirm or in another's right; or at leaſt he muſt have the poſſeſſion of the 
alter the quality of thing whereof the confirmation is to be made, that may be as 
the eſtate of him to 8 hg A . | AA. 
whom it is made, à foundation for the confirmation to work upon. As if feoffee 
on condition make a feoffment over, and the feoffor confirm 
F. 313. his eſtate to him to whom the ſecond “ feoffment is made and bt. fer. 


his heirs; this is a good confirmation to make his eſtate abſo- 125 


Py — 
_- 
> 


(1) To the grants of a ſole corporation, as Parſon, Prebendary, Vicar and the like, the patron muſt give 
his conſent ; becauſe ſuch ſole corporation has not the abſolute fee: but a cortoration aggregate, as Dean and 
Chapter, Maſter Fellows and Scholars of a college, &c. or any ſole corporation that has the abſolute fee, as a Biſhop 
with conſent of the Dean and Chapter, may by the common law make any grant of their poſſeſſions, with- 
out their founder or patron. Co. Lit. zoo. b.—See further in what caſes the confirmation of the patron and 
ordinary is neceſſary ; and as to confirmation by Dean and Chapter of the grant of the Biſhop ; in Yin. Abr. 
Confirmation (G.) (H.)—Bac. Abr. Leaſes (G). | : 
| ute 


hn.” | 
* 


Chap. 


Co. 9. 142. 
6. 15. 
Perk. ſect. 


Co. 1. 144. 


Lit. fect. 


527. 529. 
11 H. 7. 28. 
Co. ſuper 
Lit. 300. 
Lit. lect, 
$47. 

11 H. 7. 28. 


18. Of a C ONFI RMATIO N. 


lute. And if leflee for life make a feoffment in fee, or leaſe 


for years, and the firſt leflor confirm this ſecond eſtate; it ſeems 


this is a good confirmation: And if one diſſeiſe me of land, 
I may after confirm the eſtate of the diſſeiſor, or of his heir if 
he be dead, or of his feoffee if he have aliened it; and this 


will make his eſtate good for ever: and if the diſſeiſor make a 


leaſe for life, or years of it, I may confirm the eſtate of the 
leſſee, and this will make it good for the time. And if one 
make a leaſe for life abſolute, or a feoffment in fee, or leaſe 


for life on condition, or be difleiſed of land, and the lefſee for 


life, feoffee or diſſeiſor, doth grant a rent out of the land in 
fee, and the leſſor, feoffor, or diſſeiſee doth confirm the eſtate 
of the grantee ; this doth make good the grant for ever. And 


ſo alſo if the heir of a diſſeiſor that is in by deſcent grant a 


rent-charge, and the diſſeiſee confirmeth it; this is a good 


confirmation. And if an infant make a leaſe for twenty years, 
and the leflee doth make a leaſe to another for all or part of 


Co. ſuper 
Lit. 295, 
3014. 

Vier 263. 


4 H. 7. 10. 


Dier 10g. 


9 H. 6. 62. 


Ce. 9. 138. 


Co. ſu per ] 
5 1 
Lit, 296. 


Pitz. Con- 
fir ma: ion 


16, 


the time, and the infant at his full age doth confirm this ſe- 
cond leaſe, this is a good confirmation and doth perfect the 
leaſe; for it is a rule, that which I may defeat by my entry, I 
may confirm by my deed. But if there be no precedent eſtate 


on which the confirmation may work, or the eſtate be ſuch an 


eſtate as is meerly void, then is the confirmation void, and 
cannot take effect as a confirmation; as for example, iſ a man 


Infant. 


aſſign dower to a woman that hath nothing to do with it, or a 


court that hath not power doth make leaſes by commiſſion, or 


an eſtate that was upon condition is avoided by entry, or a 


leflee ſurrender, or a diſſeiſee enter upon a diſſeiſor, and after- 


wards he that hath the rightful eſtate confirm their eſtates fo 
defeated and gone, theſe confirmations are void: Debile funda- 
mentum fallit opus. And a confirmation to him that hath no- 
thing in the land is void. And hence it is, that if one con- 
firm all his eſtate that he hath granted to another, when in 
truth he hath granted none at all, this is void. And fo alſo 


it is, if there be an eſtate and no poſſeſſion: as if a diſſeiſor 


make a leaſe for years to begin at Michaelmas, and before the 


day the difleiſee doth confirm the eſtate of the leſſee for years; 
it is ſaid this is not a good confirmation, fed guare. 3. The 
confirmor muſt have ſuch an eſtate and property in the thing 
whereof the confirmation is made, as he may be thereby ena- 
bled to confirm the eſtate to the confirmee ; as the leflors, 
feoffors, and diſſeiſees in the caſes before have; otherwiſe the 
confirmation is void: and therefore if the heir of the diſſeiſee 


during the life of the difſeiſee confirm to the diſſeiſor, this is 


no good confirmation to perfect his eſtate, albeit the diſſeiſee 
die, and the right of the land deſcend to his heir afterwards. 
So if land be given to 4. and B. his wife, and the heirs of 
their bodies ifſuing, the remainder in fee to A. and A. levy a 


* fine with proclamations and die, and ſhe within five years doth * P. 314. 
enter and claim, and after the conuſee doth confirm the eſtate 


made by the firſt gift to the wife, to have and to hold accord- 
ing to the ſame; this confirmation is to no purpoſe. So if 
leſſee for life make a leaſe for thirty years, and after he in re- 
verſion and the leſſee for life leaſe for ſixty years; in this caſe 
he cannot confirm the leaſe for thirty years, becauſe he hath 


31 


granted it before for ſixty years. And hence it is alſo, that the Joint tenants, 


confirmation by one joint-tenant of the eſtate of his companion 
| worketh 
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worketh nothing; for their eſtates are equal, and each hath 

intereſt in the whole land. And yet if one joint-tenant con- Lit. fer. 

firm the whole-land to his companion, to have and to hold the dir 26; 

land to him and his heirs; this ſhall amount to a grant, and 

ſo will be good to paſs his moiety. And hence it is alſo, that Lit fc. 
if a man grant a rent-charge out of his land to another for Co. aper 


life, and then confirm his eſtate without any clauſe of diſtreſs * 


(for by a clauſe of diſtreſs a grant of a new rent may be made) 
to have and to hold to him in fee-fimple, or fee-tail; this 
is void, for the confirmor hath no reverſion of the rent in 
him. 4. The precedent eſtate muſt continue until the con- 
firmation come; as in all the caſes of voidable eſtates the 
confirmation muſt be before the eſtates be made void by entry; 
Sc. or otherwiſe the confirmation will be void. And there- 
fore if leſſee for life or years ſurrender, or the diſſeiſee enter 
upon the diſſeiſor, and after the leſſor or the diſſeiſee confirm 
the eſtate of the leſſee or diſſeiſor; this confirmation comes too 
late. 5. The eſtate precedent, and that which is to be con- . .. 5. 
firmed, muſt be lawful and not prohibited by any Act of Par- 6. 
. liament. And therefore if a ſpiritual perſon, as Prebend, or 
the like, make a leaſe not warranted by the ſtatutes; the con- 
firmation of the Dean and Chapter will not help nor amend it. 
And if tenant in tail made a voidable leaſe, and after confirm it 
himſelf; this is voidable ſtill. 6. There muſt be apt words of Lit. fer. 
confirmation in the deed or inſtrument. And herein note, that $35; 5: 


. . x 10 E. 4. 3. 
f þ Co. f 
albeit the words confirmavs, ratificavi, & approbavi be the © -_ 


moſt ſignificant and proper words to make this conveyance, yet Pier 116. 
ſuch as are made by other general words may make a good con- 516. 
firmation. And therefore it is agreed, that a deed made by the 
words ded:, conceſſi or demiſi, may make a good confirmation. 
And therefore that if the diſſeiſee, coparcener, or leſſor, make 
a deed of the land by the word dedi or conceſſi to the diſſeiſor, 
other coparcener, or leſſee for life, and deliver the deed; this 
Livery of ſciin. is a good confirmation without livery of ſeiſin (1). Alſo if a 
feoffment be made to A. to the uſe of B. and his heirs upon 
condition, and before the condition broken, the feoffor and B. 
do join in the grant of a rent-charge, and after the condition is 
broken ; in this caſe, the law doth interpret this a good grant 
* P. 315. from B. and a good confirmation of * the feoffor without any 
words of confirmation. So if tenant for life do grant a rent to 
dim in reverſion, and he by deed doth grant it to another and 
his heirs in fee; in this caſe, the law doth conſtrue this a 
good grant and a confirmation alſo. And in theſe caſes of con- 


2 — r — — 


(1) The words ded: & conce/7, ate as ſtrong as the word confirmavi, for they amount to a grant of the right of 
the perſon in poſſeſſion; and if he has my right I can never after impeach his eſtate. Gilb. Ten. 79, —See further 
what words ſhall enure as a confirmation, in Vin. Abr. Confirmation (X.) Madox in p. 19 of the Diſſtre. pre- 
fixed to the Formul. Angl. ſays, that moſt ancient confirmations made after the conqueſt, often run like feoffments, 
with the words, Dedi, or Canciſi, and Confirmaui : and are diſtinguiſhable from the feoffments, chiefly by ſome 
words importing a former feoftment or grant; as where they run, Dedi, or cenceſſi & confirmavi, ſuch lands 
ſicut charta facta to ſuch a one (either the confirmatary or his anceſtor) feſtatur, or the like. — In ancient time, 
when feottees were frequently diſſeiſed of their lands upon ſome ſuggeſtion or other, charters of confirmation 
ſeem to have deen in great requeſt, For in the early times after the conqueſt, we meet with ſo many con- 
firmations ſucceſſively made to the ſame perſons, or their heirs or ſucceſſors, of the ſame lands and poſſeſſions ; 
that it looks as if men did not then think themſelves ſecure in their poſſeſſions againſt the King or other great 
Lords, who were their feoffors, or in whole fees their lands lay, unleſs they had repeated confirmations trom 
the King or his heirs or ſucceſſors, or the other great Lords or their heirs. And theſe confirmations, vety 
anciently, ſeem to have been ſometimes made either by precept or writ from the King or other Lords, to put 
the feoffees or their heirs or ſueceſſors into ſeiſin after they had been diſſeiſed, or to keep them in their ſeiſin 
andiſturbed, or elſe by charter of expreſs confirmations | 


« Hh firmation 


A hw 


£24.54 
Plow, 5 


Chap. 13. Of a CONFIRMATION. 3t3 
lu. ca. firmations of eſtates, if it be by the diſſeiſee to the diſſeiſor; 
des erer it is good without any words of heirs : as if the diſſeiſee confirm 
Li 396. the eſtate of the diſſeiſor, or confirm the land unto him, and 
ſay not to him and his heirs; this is an effectual confirmation 
to him and his heirs for ever. And if a leſſee for life or a 
difleifor make a leaſe for life, or years, Cc. and he in the re- 
verſion, or the diſſeiſee confirm their eſtates, and not the land, 
and without any Habendum or limitation of eſtate; this is good 
co. 1.147, for fo long as the eſtates do continue. But it is moſt ſafe 
always to expreſs the eſtate, i. e. to ſay, to have and to hold 
the land to him and his heirs, or for life, &c. as the agree- 
ment is. If leflee for life grant a rent to one and his heirs out 
of the land, and the leflor doth confirm the eſtate, or the 
rent-charge, this doth make the eſtate of the rent ſure. And 
ſo alſo if he do confirm the rent, and ſay, to have and to hold 
to him and his heirs; this is a good confirmation. But if he 
confirm the rent, to have and to hold to him in fee, without 
naming his heirs, hereby his eſtate is not made better (1). 
Co. 9. 139. If the leflor confirm the eſtate of his leſſee for life with this 2 To enlarge the 


= 5. clauſe, to hold without impeachment of waſte; this is a good eſtate of him to 


co. & 76 confirmation to change the quality of the eſtate ſo far as to make og 
it diſpuniſhable of waſte. So if the lord paramount confirm the 
eſtate of the meſne with clauſe of acquittal. And ſo if leſſee 
for years, or for another's life, be without impeachment of waſte, 
and the leſſor confirm to him for his own life, and omit that 
clauſe; hereby this priviledge is gone and the eſtate is become 
puniſhable for the waſte. 


co. 9. 742 This kind of confirmation creſcens, muſt have all the qua- 
po wit lities of the former: and there muſt be alſo in this caſe a pri- 
8 vity between the confirmor and the confirmee. And then it 
Ce. 6.15 may enlarge the eſtate of him to whom it is made, as from an 
' 535 532. Eltate at will to an eſtate for years, or to a greater eſtate ; from 


$7.,6;, an eſtate for years, to an eſtate for life, or to a greater eſtate ; 
from an eſtate for life, to an eſtate in tail, or in fee; and from 
an eſtate tail, to an eſtate in fee; and theſe confirmations are 
good. But in all theſe kinds of confirmations, care muſt be 
had of the manner of penning them; and that in every ſuch deed 
there be a limitation of the eſtate ; z. e. that theſe words be in- 
ſerted, to have and to hold the tenements, &c. to him and his 
heirs; or to him and the heirs of his body; or to him for term 
of life, or years; as the agreement is; for if leſſee for life make 
a leaſe for years, and then leſſee for life and he in reverſion, 
confirm the land, to have and to hold to him for life, or to 
him and his heirs; theſe words will make the eſtate to en- 
Lit. ſeet, creaſe. But * if the confirmation be made to the leſſee for * P. 316. 
Pan. 540. life or for years of his term or eſtate, and not of the land; as 
when he doth confirm his eſtate, to have and to hold his eſtate 
to him and his heirs; this doth not increaſe the eſtate. And 
yet if he confirm the land, to have and to hold the land to him 


and his heirs; this will increaſe the eſtate, Ez fic de fimilimus. 


1 


_—_ — ** 


(1) Sec accordingly verbatim in 1 J/o9d.720.,—If the ſtudent compares this chapter on confirmation, or 
any other in this book, with the chapter on the ſame doctrine, in 1 Vd, he will eaſily diſcern how much 
the author of that book ſtands indebted to the Touch//one. It is to be lamented that in copying the Touch- 


Jicne, he has very frequently tranſpoſed the parts of it, and thereby greatly diminiſhed the order of its beau- 
tiful analytic arrangement. 
4 L If 


314 


3. To diminiſh or 
abridgethe ſervices, 
3 


* 


Where à con- 
ans may be 
good for part of the 
eſtate, or for part of 
the thing: or not, 


Of 4 CONFIRMATION. Chap. 18. 


If the huſband have an eſtate of land for life, or years, in 
the right of his wife; or to them both for life, and a con- 
firmation to him alone, of his eſtate, or of the land, to have 
and to hold the land to Bim and his heirs: this is a good con- 
veyance of the feet ſimple to him after the death of his wife. 
And if I let land to a Woman ſole for the term of her life, who 
taketh a huſband, and after I do confirm the eſtate of the 
huſband and wife, to have and to hold for term of their two 


lives; this is good, but it ſhall enure only to enlarge his eſtate 


for term of his life if he ſurviye his wife. But if one leaſe to 


another for life, and after confirm the eſtate of the leſſee to 


bim and his wife for term of . two lives this is void as to 
his wife. 

If one grant a d cg out of his land for life, and after 
the grantor confirm the eſtate of the grantee in the rent without 
any clauſe of diſtreſs, to have and to hold to him in fee- ſim- 
ple, or fee- tail; this confirmation is not effectual to enlarge the 
eſtate. But if a man be ſeiſed of an old rent- charge or rent- 
ſervice, and grant the ſame firſt for life, and after confirm the 


eſtate of the grantee in fee- ſimple or fee- tail; this is good, and 
will enlarge the eſtate accordingly. 


If tenant for life grant a rent out of the land, to one and his c. 1. 147. 


heirs during the life of the leſſee for life, and after the leſſor 
confirm the rent to the grantee and his heirs; it ſeems the 


eſtate is not hereby enlarged, but when the tenant for life doth _ 
die, the rent ſhall ceaſe. 


Co, ſuper - 
Lit. 299. 
Plow. 160. 
Lit. ſect. 


525 
Fick. Con- 


fir mation 7, 
17. 


Lit. ſect. 
548. 5490 


Lit.! 
515, 
337. 


Co. ſu 
Lir, 2 


This kind of confirmation may be made by the ſame words he tus 
as the former, viz. by the words, give, grant, or demiſe. But ur z, 


Fitz, Con- 


neither of thefe may be made by the words ſurrender, releaſe, den 


exchange, or the like: for theſe are peculiar words deſtined to 
a ſpecial end, being proper and peculiar manner of conveyances. 
And yet if I that am a leſſor do ſay to my leſſee for years 'by my 
deed, I will that you ſhall hold the land for your life ; this is 
a good confirmation to encreaſe the eſtate by this word vo/o only. 

| So if I grant to my leſſee for years, that he ſhall hold the land 


for term of his life, this without any other words is a ns. 
confirmation. 


By a confirmation the lord may confirm the eſtate of his 1 
tenant which holdeth by knight's ſervice to hold in ſocage; i © 


or to hold for a leſs rent; or to hold at common law, where 
before he did hold in ancient demeſne; and ſuch a confirmation 
is good. But ſuch a * confirmation as is to hold by new ſer- 
vices, as a roſe for money, or the like, is not good for that 
| Purpoſe. And in this caſe there muſt be alſo a privity. And 
therefore if there he Lord, meſne, and tenant, and the Lord 
confirm the eſtate of the tenant to hold by leſs ſervices ; this 1s 
void. And if the Lord confirm to his tenant after he is diſſeiſed 
before his entry, to hold by leſs ſervices; this is void. 

A confirmation may be by apt words in caſe of a leaſe for years 
for part of the time, but in caſe of a freehold it cannot be ſo. 
And ſo alſo it may extend to part of the thing before in eſtate. 
And therefore if a diſſeiſor, tenant in tail, or huſband of the land 
he hath in the right of his wife, or leflee for life, make a leaſe 
for years, and the diſſeiſee, iſſue in tail, wife, or leſſor make a con- 
firmation of all the land for part of the time, or of part of the 
land for all the time; this confirmation is good. But if any ſuch 
perfon make a leaſe for life, gift in tail, Sc. the diſſeiſee &c. 


3 Cannot 


23. 


Co. ſup: 
Lit, 30. 


338. Fee befo 


Co. 5 82. 
* 

Lit. ſect. 

5. 19. 

Co, ſuper 

Lir. 297. 
it. lect. 


* ic 
$29, 1.04 
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cannot confirm part of the eſtate but he muſt confirm all. And 
therefore if he confirm his eſtate for one hour, it is a confirma- 
tion of the whole eſtate. And ſo alſo if he confirm the land to 

the diſſeiſor himſelf but one hour, one week, one vear, or for 
his life, Cc. this is a good confirmation of the eſtate fot ever. 
And if it be a leaſe for years that is confirmed, care muſt be had 
to the manner of the confirmation; for if the confirmation be of 
the eſtate or the term for one hour, this is a good confirmation 
for the whole time: and therefore the confirmation muſt be had 
of the land, to have and to hold for part of the term; and being 
ſo made, it may be good for that time only, and no longer. 


If I make feoffment on. condition, and before the condition 7. The force and 
broken I confirm the eſtate of the feoffee abſolutely ; this will virtue of of it : and 


not extinguiſh the condition. And yet if the condition be , 


ow it ſhall enure 


nd be conſtrued 


broken firſt, ſo as my entry is lawful ; in this caſe, the confir- and taken. 


mation will extinguiſh the condition. And if the feoffee on 
condition make a feoffment over abſolutely to another, and I con- 
firm the eſtate of the ſecond feoffee, whether it be before or after 
the condition broken ; by this the condition is diſcharged. 

If the Lord confirm the eſtate of his tenant in the tenements; 
or one that hath a rent, common, or profit out of land con- 
firm to the terre-tenant his eſtate; in theſe caſes, notwithſtand- 
ing this confirmation, the ſeignory, rent, common, &c. do 
continue, and this ſhall not enure to extinguith it. | 
If the diſſeiſee and a ſtranger diſſeiſe the heir of the diſſeiſor, 
and the diſſeiſee confirm the eſtate of his companion; this ſhall 
not enure to extinguiſh the ſuſpended right of the diſſeiſee, but 
when the heir of the diſſeiſor thall re-enter it ſhall be revived. 
And if the grantee of a rent- charge, and a ſtranger diſſeiſe the 
tenant of the land, and the grantee confirm the eſtate of his 


companion; * this ſhall not enure as to the rent ſuſpended, to * P. 318 & 


extinguiſh it, but after the re-entry of the tenant, the rent 
ſhall be revived. 1 | ee 

If a man hold his land of me by Knight's ſervice; rent, ſuit 
of court &c. and I confirm his eſtate to hold of me by Knight's 
ſervice only, for all manner of ſervices and demands; in this 
caſe, albeit this do abridge the ſervice, yet it ſhall not be 
conſtrued to take away wardſhip, relief, and to marry my 
daughter, and make my fon Knight, and the like. 

If I have an eſtate in land for my life, and: he in reverſion 
doth confirm the eſtate to me and my wife for the term of our 
lives, this ſhall enure only as a confirmation of my eſtate, and 
not ſo as to give any eſtate to my wife. But if I have a leaſe 
for life or years in right of my wife, and he in the reverſion 
do confirm the eſtate to me and my wife, to have and to hold 
to us for our lives; this ſhall enure not only to confirm the 
eſtate, but alſo to create an eſtate to me after my wife's death : 
and in the caſe of a leaſe for years, it maketh our eſtate joint ; 
but in the caſe of a leaſe for life, I ſhall take by way of en- 
largement of eſtate for my life after my wife's death. And if 
in this caſe the confirmation be to me and my wife, to have 
and to hold the land to us two and our heirs; this ſhall enure 
to us in fee-fimple as joint-tenants. If land be let to huſband 
and wife, to have and to hold the one moiety to the huſband 
for his life, and the other moiety to the wife for her life, and 
the leſſor confirm to them both their eſtate in the land, to have 
and to hold to them and their heirs ; in this caſe, as to the one 

moiety 
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; mbiety, it doth enure only to the huſband and his heirs, but 


as to the other moiety they ſhall be joint-tenants. And yet if 


ſuch a leaſe for life be made to two men by ſeveral moieties, 


and the leſſor confirm their eſtates in the land, to have and to 


hold to them and their heirs ; by this Wop! are tenants in com- 


mon of the inheritance. 


If the diſſeiſee confirm 3 eſtate af hi difſeifor, to are 
416 to hold to him and his heirs of his body engendred, or to 


have and to hold to him for term of his life; this ſhall enure 
to him as a fee- ſimple, and ſhall confirm his eſtate for ever. 


If my diſſeiſor make a leaſe for life, the remainder over in 


fee, and I confirm the eſtate of the tenant for life; this ſhall 
not enure to, nor avail him in remainder. And if the diſſeiſor 
make a gift in tail, the remainder to the right heirs of the 
tenant in tail; and the diſſeiſee confirm the eſtate of the tenant 


in tail; this ſhall not extend to the fee- ſimple, no more than 
if the diſſeiſor make a gift in tail, the remainder for life, the 
remainder to the right heirs of the tenant in tail; and the diſ- 
ſeiſee confirm the eſtate of the tenant in tail; for this ſhall 


Lit ſect, 
419. 


extend only to the eſtate tail, and not to the remainder for 


life or in fee. But if the difleiſce in the firſt caſe. confirm the 


eſtate of him in the remainder; this ſhall enure * to and avail 


the tenant: for life. And ſo if a diſſeiſor make a leaſe for life 
and keep the reverſion; and after the difleiſee doth confirm to 


the difſeiſor ; this ſhall enure to the tenant for life. And ſo 


if a diſſeiſor make a leaſe for life to A. and B. and the diſſeiſee 
confirm the eſtate of A. this ſhall enure to B. and make his 


etſtate good alſo in the other moiety. And ſo if there be two 


diſſeiſors, and the diſſeiſee confirm the eſtate of one of them 


without ſaying more ; this ſhall enure to them both. But if 
the confirmation be of the land, to have and to hold the land 


to one; in this caſe, it may enure to him alone. So if a diſ- 


— 


ſeiſor infeoff A. and B. and the heirs of B. and the diſſeiſee 
confirm the eſtate of B. albeit it be but for his life; yet 28 


ſhall enure to both and to the whole fee-ſimple. 
If a leaſe be made for life to A. the remainder to B. fe 


life, and the leſſor confirm their eſtates in the land, to have and 


to hold to them and their heirs; this ſhall enure as to the one 
moiety to A. in fee after the death of B. and as to the other 
moiety in fee to B. after the death of A. 
If lands be given to two men and the heirs of their two bo- 
dies begotten, and the donor doth confirm their eſtates in the 


land, to have and to hold the land to them two and their heirs ; 


it AR this ſhall enure to them as a Joint eſtate for their 


lives, and after for ſeveral inheritances. 


If the leſſee for life, or the diſſeiſor, doth 8 an abſolute 
8 0 for years, and he in the reverſion, or the diſſeiſee, doth 
confirm the eſtate of the leſſee for years; this makes the leaſe 
good for all the time. So if the diſſeiſor makes a leaſe for life, 


and the diſſeiſee doth confirm the eſtate of the leſſee for life; 
this makes the eſtate good for the life. And if he in rever- 


ſion confirm the eſtate of the termor but one hour; this doth 
make it good for all the term. And if an eſtate for life or in 
fee be confirmed but for one hour ; it is a good confirmation for 
all the eſtate. And if the diſſeiſee ts the eſtate of the diſ- 
ſeiſor, to have and to hold for one hour, year, or for life, or 


in tail; this is a good confirmation for ever, and makes his 


eſtate 


oo. ſuper - 
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eſtate unavoidable. And yet if the diſſeiſee confitm the land, 
Habendum the land for life, or in tail, G. contra, 


If a voidable leaſe be made for forty years, and the leſſor 


confirm the term for twenty years; this is a good confirmation 


of the whole term. But if he confirm the land for twenty : 
years, it may be good for that time only, and no longer ; 


wherein, as in divers other caſes before, obſerve that the very 
words, whereby the confirmation is made, are much to be heed- 
ed; for parols fon? plea. 

If tenant in tail or for life of land, WY it for years, "ad 
after confirm the land to the leſſee for years, to have and to 
hold to the leſſee and his heirs for ever: by this the leſſee hath 


only an * eſtate for term of the life of the tenant in tail, or * P. 320. 


for life; and therein his leaſe for years is extinct. 


If tenant for life doth grant a rent to another and his heirs 
during the life of the tenant for life, and the leſſor confirm to 


the grantee and his heirs ; this ſhall be conſtrued to be an eſ- 


tate for life only, and no enlargement of the eſtate. But if 


tenant for life grant a rent-charge in fee, and the leſſor con- 


firm it, this ſhall be conſtrued to be a confirmation of che fee- 
imple. 


See more in expation of deeds, cap. 5. in toto: ind more 
alſo in the chapter of releaſe, whereunto we are now come in 


the next Pince. 
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e HAP. XIX. 
Of yn Releaſe. 


1. Releaſe. 


Quid. | 


the law. 


\ which a man hath, or may have or claim, againſt ano- wes. gas. 
ther man, or that which is his. Or it is the conveyance of a 66. 
man's intereſt or right, which be hath unto a thing, to another 
that hath the poſſeſſion thereof or ſome eſtate therein (1). And 
this, albeit it may be made by other words, as dedi, conceſi, or 

renunciavi, or ſuch like, yet it is moſt commonly and properly 
made by theſe words, rem, relaxavi, & quietum clamavi, 
all which are much to one purpoſe (2). He that makes the 

Releafor, | releaſe is ſometimes called the releaſor, and he to whom it is 

Re leaſee. made, the releaſee. 

There are two kinds of releaſes like unto thoſe of confirma- er 
tion, viz. a releaſe expreſs or in deed; and that is a purpoſed -— Ang 
releaſe, when the a& done, or deed made, is intended a re- 
leaſe. And. this is always done by writing. And then it is 
defined by ſome to be an inſtrument whereby eſtates, rights, 
titles, actions, and other things be ſometimes _ extinguiſhed, 
ſometimes transferred, ſometimes abridged, and ſometimes 
enlarged, which is after this manner. Noverint, &c. me A. 
de B. remiſiſſe, relaxaſſe, & omnino de me [vel pro me] & Bered. 
meis quietum clamaſſe C. de D. totum jus, titulum & clameum 
gue habui, habeo, vel quov iſmodo in futuro habere potero, de & 

in uno meſuagio cum pertin. in F. Sc. And a releaſe implied 

or in law; and that is when the law by intendment and con- 
ſtruction and by way of conſequent doth make a releaſe of an 
act done to another purpoſe. And this is ſometimes by writ- 
ing, and ſometimes without writing. Theſe releaſes alſo are 
ſometimes of a bare and naked right, and ſometimes of a right - 
accompanied with ſome eſtate or intereſt; and ſometimes they 
are of actions real or in lands or tenements, and ſometimes of 
actions perſonal of or in goods or chattels, and ſometimes of 
actions mixt partly in the realty and partly in the perſonalty (3). 


A Releaſe is the giving or diſcharging of the right or action Term 


2. QJuotuplex. 


* PF. v0 * A releaſe is much of the nature of a confirmation; for in co. nager 
3. The nature and moſt things they agree and produce the like effects. This 23. 


ap of it in therefore is ſaid ſometimes to enure by way of mitter le eſtate, . 

, i. e. by way of giving or transferring or enlarging of an 6s. 4%. 
eſtate or intereſt ; and ſo doth give ſome new intereit or eſtate 4 
to him to whom it is made. And ſometimes it is ſaid to 


_ —_—_— 8 


—— — 


(1) For it is contrary to the nature of a . to give poſſeſſion, 4 Co. 25.— Hutt. GS. —and therefore one 
tenant in common cannot releaſe to his companion becauſe they have diſtinct freeholds, Cy. Lit. 200,—A re- - 


leaſe cannot operate but upon an eſtate, interett, or right, Rol. Rep. 197.—When a man has the right and poſ- 
ſeſſion in him, he muſt convey by feoffment, which made a notoriety amongſt the tenants by the feoftment 
coram paribus, When a man was out of poſſeſſion, he might convey by releaſe only; for the diſſeiſor had 
the poſſeſſion, which of itſelf made the notoriety, and the releaſe transferred the right; ſo that a releaſe is 4 
conveyance of right to a perſon in poſſeſſion.— Gilß. Ten. 53. 

(2) Ancient releaſes were uſually diſtinguiſhable from feoffments by the words guictum clamavi, remiſi, re- 
laxavi, &c.—to which words, others were ſometimes joined, ſuch as abjuravi, foriguravi, foriſaffirmaN, 
&c. upon a charter of releaſe, ſeiſin has been delivered to the releaſee, or an act done that was like giving 
leiſin.— See further in Mad Firm. Angl. Diſſert. p. 19. 

(3) See accordingly 1 7/924 696. —and more amply as to releaſes expreſs and implied, how and in what 
manner they are reſpectively created, in Bac, 4br, Releaſe (A.) and (B.) — Cam. Dig. Releaſe (A.) 


3 | enure 


Co. 10. 
ſuper L 
262, 2 
266, 


Bro, Re- 
leaſe in tot. 


Co. 10. 4). 
51. 52, 

5 70. 71. 
ſuper Lit. 
26 
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enure by way of mitter le droit only, i. e. by way of giving, 
transferring and diſcharging of a right title or entry unto him 
to whom it is made. And fo it doth ſometimes perfect an 
eſtate that was imperfect and defeaſible before, and enure by 
way of entry and feoffment. And ſometimes alſo it doth en- 
ure to make a conditional eſtate abſolute. And ſometimes 
alſo it doth work and enure by way of extinguiſhment or diſ- 
charge: and then alſo ſometimes it doth enure by way of diſ- 
charge or extinguifhment as againſt all perſons, and alſo as that 
whereof all perſons may take advantage. And ſometimes it 
doth enure only as a diſcharge againſt ſome perſons only, and 
as to or againſt other perſons by way of mitter le droit. And 
ſome of theſe in deed enure by way of extinguiſhment ; for 
that he to whom the releaſe is made cannot have the thing 
releaſed. And ſome of them have ſome quality of ſuch releaſes, 
and are ſaid to enure by way of extinguiſhment, but in truth 
do not; for that he to whom the releaſe is made, may receive 
and take the thing releaſed. And in ſome caſes alſo a releaſe, 
like a confirmation, doth enure by way of abridgment. But a 
man cannot bar himſelf hereby of a right that ſhall come to 
him hereafter. And therefore it is held that theſe words uſed 
in releaſes [que quoviſmodo in futuro habere potero] are to no 
purpoſe. 3 | 

Lands, tenements and hereditaments themſelves may be 
given and transferred by way of releaſe ; and all rights and ti- 
tles to lands may be given, barred, and diſcharged by releaſe ; 
and fo alſo may rights and titles to goods and chattels, Alſo 
all actions, real, perſonal and mixt, may be given, diſcharged 
or extinct by releaſe; for howſoever rights and titles of entry 
cannot be granted by act of the party; nor may any action be 
granted from one man to another by act of the law or the par- 
ty; yet all theſe may be releaſed to the terre-tenant. And a 
right to a free-hold or inheritance, ſeigniory, or rent, in preſenti 
or futuro, may be releaſed five manner of ways, and the firſt 
three ways without any privity at all. 1. To the tenant of the 
free-hold in deed or in law. 2. To him in the remainder. 3. 
To him in reverſion. The other two ways in reſpect of privity 
without any eſtate or right, as by demandant to vouchee, 
donor * to donee after the donee hath diſcontinued. 

Alfo conditions annexed to eſtates, powers of revocation of 
uſes, warranties, covenants, tenures, ſervices, rents, commons 
and other profits to be taken out of lands, may be diſcharged, 
extinguiſhed and determined by releaſe to the tenant of the 
land, &c. e 1 

Alſo poſſibilities of land, Fc. if they be near and common 
poſſibilities, albeit they be not grantable over to another per- 
ſon, yet may they be releaſed to him that hath the preſent 
eſtate of the land. And therefore if a man poſſeſſed of a term 
. deviſe it to A. for life, the remainder to B. and his heirs 
males during the term; in this caſe, albeit B. may not grant 
his intereſt over, yet he may releaſe it to A. And it A. de- 
viſe to B. twenty pounds when he comes to the age of twenty- 
four years, and die, in this caſe B. after he is of the age of 
twenty-one years, may releaſe this legacy. 

So a covenant to do a future act may be releaſed before it be 
broken. And it ſeems alſo the conuſee of a ſtatute or recog- 
niſance may releaſe to a feoffee of part of the land, 3 15 

imſel 


may be releaſed; 
or not: and how. 


* P, 333. 
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"himſelf of execution of that land. And if 1 grant to J. S. 

that if he do ſuch a thing he ſhall have an annuity of twenty 

pounds for his life; in this caſe, it ſeems 7. S. may releaſe. 

this before the condition be performed. 

And if I make a feoffment to I. S. to divers uſes, with power 

to revoke it; I may releaſe this power to one that hath an 

Eſtate of freed in poſſeſſion, reverſion or remainder, in the 

land. And yet if I make a feoffment to 1. S. with proviſo, 

that if B. revoke, the uſes ſhall ceaſe; in this caſe, B. can- 

not releaſe this power. And a remote poſlibility, that is al- 

together incertain, cannot be releaſed. And therefore if the 

ſon of the diſſeiſee releaſe to the diſſeiſor in the life-time of his 

father; this releaſe is void. And ſo if the conuſee of a ſtatute 

releaſe Lib right to the land of the conuſor before execution; 

this releaſe is void. And ſo if a plaintiff releaſe to a bail in the 

King's-Bench before judgment given, this releaſe is void (1.) 
So if one promiſe to pay me ten pounds upon the ſurrender A4juteed 

of my land to him, and that if he ſhall fell it for above fifty B. x.!“ 

pounds that then he ſhall pay me ten pounds more, and I re- 

leaſe this to him before he do {ell it, and before I do ſurren- 

der; in this caſe, this doth not releaſe the ſecond promiſe, be- 

cauſe it is not releaſable. | 
Alſo debts, legacies, and other duties may be releaſed and dif- 5 ins 

charged thereby before or after they become due. And there- 

fore a rent or annuity may be releaſed before the day of payment, 

and ſo alſo may a debt due by obligation, judgments, executi- 


ons, recognizances, and the like, by apt words be diſcharged by 
Fs. | 


* P. 323. * If the charge or duty grow by record the diſcharge and re- 
5. How and after Jeqſe thereof muſt be by record alſo. And if it grow by writ- 


what manner theſe . 


things may be re- 108, the diſcharge and releaſe muſt be by writing alſo. NihH 
lexſed, eſt magis rationi conſentaneum quam eodem modo quodgue diſſolvere 
uo conflatum t. And therefore a duty growing by a verbal 
agreement may in ſome caſes be releaſed by word without writ- 
ing. But regularly lands and tenements cannot be given, nor 
rights and titles to lands, and actions be Fiſcharged by releaſe 
| without a deed in writing. 
Condition, A releaſe that doth enure by way of mitter le eftate, mitter le Co. ſuper 
— droit, or extinguiſhment, may be made upon condition, or with ng 


Perk, ſect, 
a defeaſance, ſo as the condition or defeaſance be contained in 7:5: 


the releaſe, or delivered at the ſame time with it : for no de- . 
feaſance made after can avoid the force of a releaſe made be: 
fore. And yet a releaſe may be delivered as an eſcrow, and ſo 

the force of it may be ſuſpended for a time. But a releaſe of 

a condition may not be made upon a condition. Nor may a 
releaſe of a chattel be upon a condition ſubſequent, but it may gui B. . 


be upon a condition precedent. And therefore if a man releaſe Car, Park: 


a debt to another upon condition that the releaſor may have 12.&Pek* 


caſe, 


- 


n * dl. 


—_— 


(1) It is ſaid to be 2 general rule that a meer poſſibility cannot be releaſed ; and · the reaſon thereof is, that 


a releaſe ſuppoſeth a right in being; and it was thought to countenance maintenance, to transfer choſes in 
action, poſſibilities and contingent intereſts.—10 Co. 48. a.—Cro. Elix. 552.—but note the diſtinction made 
in 10 Co. 48. between a grant or aſſignment of poſſibilities and choſes in action to a ſtranger, and a re- 


leaſe of rights, titles and actions to the terre-tenant.—A poſſibility cannot be releaſed ; as money to be paid 


on the birth of the next child, which may never happen; and becaufe it is no debt or duty, it cannot be diſ- 


charged, Brownl. 109. Neal and Sheffield. —Yelv. 192. S. C,—»ee further how far a — or contingent 
intereſt may be releaſed, in Bac. Abr. Releaſe (2). | | 
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ſuch a debt owing from a third perſon to the releaſee ; this is 
a good condition. ; 9 
A releaſe of all actions may be made until a time paſt, as 
until the firſt of May laſt, or until the day of the date of the 
releaſe: and this will diſcharge all actions till then, and none af- 
ter. But a releaſe cannot be made of a right or action for a part 
of an eſtate or for a time only, as for one year, or until M:chael- 
mas next, or the like: for a releaſe of ſuch a thing for one day, or 
for one hour, is a releaſe of it for ever. And yet a man may releaſe 


his right in a part of the land. And therefore if a man be diſſeiſed 


Adjudged 
Berkley & 
Perk's caſe. 
Hil. 9 Car. 
. 


of two acres, he may releaſe his right in one of them, and entet 


into the other acre. Alſo a releaſe, in the nature of an acquit- 


tance, may be of part of a debt. And therefore if one be bound 
in an obligation of four hundred pounds, to pay two hundred 
pounds at Mzchaelmas, and at Chriſtmas after the obligee by his 
deed releaſed three hundred ninety pounds parcel of the ſaid four 
hundred pounds; this is a good releaſe for 9 much, and no more. 
In every good releaſe in deed, howſoever it enure, theſe things 
are requiſite. 1. That there be a good releaſor, and a good 
releaſee, and a thing to be releaſed. 2. That the deed be well 
ſealed, delivered, Sc. And if it tend and enure by way of en- 


largement of eſtate, then theſe things are further required to 


Dier 251, 


Per Juſtice 
2 5Car. 
ler idem, 


make the releaſee good. 1. He that doth make the releaſe, 
muſt have ſuch an eſtate in himſelf, as out of which ſuch 
an eſtate may be derived and granted to the releaſe, as is in- 
tended by the releaſe: * as if he have the reverſion in fee of 
lands, he may releaſe to a tenant for years, and thereby en- 
creaſe his eſtate to an eſtate for life or in tail, or he may 
paſs his whole fee-ſimple by the releaſe. But if there be leſſee 
for years rendring rent, and the reverſion is granted for life, 


the remainder over in fee, and the grantee of the reverſion re- 
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leaſe all his right to him in remainder, and then he in the re- 
mainder grant the reverſion, and the tenant for life releaſe to 
the grantee alſo; in this caſe, it ſeems both theſe releaſes are 


void, and cannot enure as releaſes, howbeit it may be if they 


have words of ſurrender in them, they may enure as ſurren- 
ders. So if there be leſſee for years, the remainder in tail, the 
remainder in fee; and the leſſee for years, being a woman, doth 
marry with him in the remainder in fee, and he in remainder 


in tail releaſe to him in remainder in fee; this is a void releaſe. 


So if tenant for life releaſe to him in remainder in fee or in tail; 
it ſeems this is void, and cannot enure as a releaſe. So if there 
be tenant for life, the remainder in tail, the remainder in fee, 
and he in remainder in fee releaſe to the tenant for life; this 
will not increaſe his eſtate. And if the tenant in tail in 
this caſe releaſe to the tenant for life; his eſtate ſhall be no 
longer increaſed hereby than for the life of the tenant in tail. 
2. He to whom the releaſe is made, muſt have ſome eſtate 
in poſſeſſion in deed or in law, or in reverſion in deed, 1n 
his own or anothers right, of the lands whereof the releaſe 
is made, to be as a foundation for the releaſe to ſtand upon : 
for a releaſe, which muſt enure to enlarge an eſtate, cannot work 
without a poſſeſſion joined with an eſtate. And therefore 
the releaſee muſt be leſſee for life, years, or tenant by ſtatute 
merchant, ſtaple, or elegit, or as guardian in chivalry, that doth 
hold the land over for the value; or at leaſt he muſt be tenant 
at will. And therefore if a man let his land to another for 
term of years, to begin preſently, and after the leſſor or his 


4 N heir 


321 


6. What releaſes 
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FP. 324. 


Surrender. 


2. In reſpect of the 
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heir doth releaſe to the leſſee (after his entry and being in poſ- 
ſeſſion) all his right i in the land; this is good to enlarge ths 
eſtate according to the time ſet down i in the releaſe : but if the 
releaſe be before the term begin ; or after the term begin, and 
before the leſſee haye entered ; (howſoever if any rent be reſerved 
on the leaſe it may enure and be good to extinguiſh that rent) 
yet it is not good to enlar e the eſtate. And yet if a te- 
nant for twenty years in po eſſion, make a leaſe A B. for ten 


years, and B. enter, and he in the reyerſion, releaſe to the firſt 


leſſee for years; this is a good releaſe to enlarge the eſtate, 80 
if a man make a leaſe 5 years, , the remainder for life or years, 
and the firſt leſſee doth enter; in this caſe, a releaſe to him in 
remainder is good to enlarge the eſtate. 80 if I grant the re- 


verſion of my tenant for life to another for life, and after releaſe 


to him and his heirs; ; this is 294, re releaſe to enlarge the eſtate. 
OS: So if a man; make a 162 life, or years, to a feme 
ſole, and ſhe take a huſband, and # in the reverſion releaſe to 


the huſband and his heirs; this is a gapd releaſe to enlarge the 


eſtate according to the words of the releaſe. But if the 4 be 
ſo that a man had an eſtate in poſſeſſion of land, and he be 


nov out of the poſſeſſion of it, and have but a right only to 


it; or if he have a poſſeſſion only and no eſtate; or if he have 
neither eſtate nor poſſeſſion; in theſe caſes, a releaſe made to 


ſuch à one will not avail to enlarge his eſtate. 


And therefore if a man make a leaſe, for life, the 8 


for life, and the firſt leſſee dieth, and the ſielſor releaſe to him 


in remainder for life, before his entry; this is a good releaſe 


to enlarge his eſtate, for he hath an eſtate of freehold in law, 


capable of enlargement by releaſe before entry. But if there be 
leſſee for life, the remainder for life, the remainder in tail, 
the remainder i in fee, and the leſſee for life is diſſeiſed, and 
during the poſſeſſion of the diſſeiſor, he that hath right doth 


releaſe to one of them in the remainder ; this is void. So if Lit fe, 


lands be given in tail or leaſed for life, and the donee or leſſee 
is diſſeiſed, and, during the poſſeſſion of the diſſeiſor, the donor 
or leſſor doth releaſe all his right to the donee or leſſee; this is 


void, and will not enlarge his eſtate: howbeit if there be any 


rent reſerved on the eſtate, it will extinguiſh the rent. So if 
the tenant by the curteſy grant over his eſtate, and after he in 
reverſion doth releaſe to the tenant by the curteſy; in this caſe, 


his releaſe is void, and will not enlarge his eſtate. So if an in- 


fant make a leaſe for life, and the leſſee granteth the eſtate 
over with warranty, and the infant at full age doth bring a 
Dim fuit infra ætatem, and the tenant doth vouch the grantor, 
who doth enter into the warranty, and the demandant, being the 
infant, doth releaſe to him and his heirs ; this will not enlarge 
his eſtate ; for in truth he had no eſtate before, and that 
which 1s not, cannot be enlarged : and if leſſee for life, or years, 
releaſe to him in remainder or reverſion; this cannot be good 
as a releaſe: howbeit if there be apt words, it may amount to 
a ſurrender. And if a man have only an occupation of land as 
teriant at ſufferance, as when a leſſee for years doth hold over 
his term, or the like; no releaſe to him can work any en- 
largement of eſtate: for albeit he have a poſſeſſion, yet hath he 
no eſtate; and beſides in this caſe there is no privity, which 
is the third thing required in theſe releaſes. For as in all 
theſe releaſes that enure by way of increaſe or paſſing an eſtate, 
there muſt be ſome eſtate in the releafor and the releaſee, ſo 
there 


F 
1 
L 
D 
Cc 
Co. ſupsr 
Lit, 273. 
Plo 
14 
Lit. 
518 
Co. 
Co. ſuper Lit. 
Lit. 270. 
Lit. ſect. pa 
451. 
Bro, 7 
77. q 
455: 456. 
Co, fur 
t. 2 
Lit. ſec 
Co. ſuper 5 
Lit. 273. 
ud . Rele 
Dier 2c1, 
Perk. ſect 
& 
Co. ſuper 
Lit, 271. 
Lit. ſect. 
461. 
Co. ſuper (1 ) 4 
Lit 296. not bein 
I ſect, Joint- tei 
05 th de ſe 


Bro. Releaſe 


77: 
et K. ſect, 
84. 


leſſee and his heirs ; this releaſe is void. So alſo if the donee 


in tail make a leaſe for his own life, and after the donor re- 1 


leaſe to the donee and his heirs; it ſeems this is not a good 


releaſe. Alſo one joint-tenant or coparcener may releaſe to 0 1 
another, and thereby transfer all his eſtate and give the whole We 
intereſt unto his companion; and this is a good releaſe to paſs all | DA 
his or her part of the land. And if there be three joint-tenants AE: 


* in fee, and they make a leaſe for life, and after two of them re- 
leaſe all their right in the land to the third, this is a good re- 


leaſe (1). So if one make a leaſe for life to another, and after 7 

3 . — . ii 9 | | 

(1) A releaſe being the proper mode of conveyance from one joint-tenant to another; and ſuch joint-tenant 1 

not being capable of making a feoffment to his companion : ſee before in page 201, and note 3 thereto. If one 1408 

Joint-tenant grauts, bargains, and ſells, or gives, grants, and confirms his eſtate. unto his companion, either j f 
oH taeſe will operate as a releaſe. 1 Vent. 78.— I Sid. 452. 5 


3 he 


Nn LAS . 323 1160 
there muſt be ſome privity in eſtate between them at the time NA 
of the releaſe made; for an eſtate without privity is not ſuffi- Nee 
cient. And therefore it muſt be, between donor and donee, e 
leſſor and leſſee, * and the like; as in the caſes before, between * P. 326. ATA: 
him in reverſion and the leſſee for life or years, tenant by ſtatute. TRIM 

 _ merchant or ſtaple, or by elegit, or guardian in chivalry, that 301 

Plow. zar. keepeth the land for the value. And if tenant for life leaſe (HERA 

for years, and he in the reverſion and the tenant for life do join 10 10 
together and releaſe to the leſſee for years; this is a good re- e 

Co. erg. leaſe to enlarge the eſtate, So if he in revetſion releaſe: to the 0 
huſband that hath an eſtate in the right of his wife only for ie 

8 life or years; this is a good releaſe. So if leſſee for years make e 

' a leaſe of the land but for part of the term, the privity con- R400 
tinueth till, and therefore a releaſe to him is good to enlarge 20688 
the eſtate. But if he aſſign over all the term, then the privity e 
is gone, and therefore a releaſe made to him afterwards is void: e e 
and then a releaſe, made to the aſſignee of the term, is good to 4 mh) 

Plow. 54% enlarge the eſtate. And if a diſſeiſor make a leaſe for life | a 

14 H. 7. 4. 8 K 98 Or Me or iht 

Lit, fect. years, and after he and the diſſeiſee join together to make a re- I 

125 leaſe to the leſſee for life or years; this is a good releaſe to 1 
enlarge the eſtate. But if the diſſeiſor in this caſe make a leaſe e 
for life or years, and the diſſeiſee, or he that hath right, re- ö 11110 
leaſe to the tenant for life or years; in this caſe, the releaſe is | 1 WO | 

co. ſorer void for want of privity. And if there be leſſee for years, the | 4 11.4408 

275 remainder for life, and he in reverſion releaſe to the leſſee for Wal 
years or to him in remainder for life, and his heirs, all his right; | *® 1 
this is a good releaſe to work an enlargement of eſtate. So if 5 e 
one make a leaſe for life, and grant the reverſion for life, and : Wi i 
then the leflor doth releaſe to the grantee of the reverſion and 1 | it 
his heirs ; this is a good releaſe to enlarge the eſtate of the - F408 

B:o. R:leaſe grantee, and here is privity enough. If A. be tenant for life, 1 

5 the remainder to B. in tail, the remainder to C. for life, the {i | 
remainder to A. in fee, and A. die, and his heir doth releaſe l 
all his right to B. being in poſſeſſion; this is a good releaſe, 7 
and gives the fee- ſimple. | WT 

cc, five But if A. make a leaſe to B. for life, and the leſſee maketh 1 5 Wi 

Lie ct. a leaſe for years, and after A. in the life-time of the tenant for | "TRAN 

516. life maketh a releaſe to the leſſee for years ; this releaſe is void, N 
and will not enlarge his eſtate, for want of privity. 80 if a Wk: 
man make a leaſe for twenty years, and the leſſee make a leaſe . 
for ten years, and the firſt leſſor doth releaſe to the ſecond leſſee x 1 
and his heirs; this releaſe is void. So alſo if the donee in | Wall 
tail make a leaſe for his own life, and the donor releaſe to the 709 

N 
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4. In reſpe® of the 


words whereby it is 


made, 


R ATA is „ ae 


he grant the revetſion to ſeven; and the tenant for life doth at- 


torn, and after four of the ſeven releaſe all their right to the other 
three; and after one of the three releaſe to the other two; theſe are 


good releaſes. 80 if a leaſe for years be made to two, to begin 


at a day to come, a releaſe by one of them to the other is 200d 
to give all the term and all the land to the releaſee. But it 
ſeems one tenant in common cannot reise to een tenant in 
common (17). 

The fourth thing that is bedr in ſuch a lese is, ſufftei- 
ent words in law not only to make a releaſe, (which is required 


in all releaſes) but alſo to raiſe and create a new eſtate. For 


this therefore know, that all releaſes (of what kind ſoever) are 
commonly made by theſe words, remiſiſe, relaxaſſe, & quietum 


clamaſſe, as being the moſt ancient and ſignificant words to this 


rpoſe. And amongſt theſe the word releaſe is the moſt ef- 


10 H. 4. Js 


4) Co. ſu- 
per Lit. 
2273. 301. 


ih fectual word, as that which doth include the other two, and as 


that which is the proper and peculiar word for this kind of 
conveyance. -| But there are other words alſo by which a re- 


. 


leaſe may be made, as renunciare, acquietare,” Se. And there- 


fore it is held that if one have common in another's land, and 5 


he by deed releaſe it to him thus, Renuntio communiam mean, 
Sc. this is a good releaſe. And if the leſſor do but grant to 
his leſſee for life that he ſhall be diſcharged of the rent, this is 
a good releaſe of the rent. And it is a rule, that by what 
words a debt or duty may be created, by words of a contrary 
ſignification it may be releaſed. And therefore if one do ac- 


knowledge himſelf to be ſatisfied and diſcharged a debt, this is 


a good releaſe of the debt (2). And for words to raiſe the eſtate, 
it is uſual and moſt ſafe to ſpecify in the deed what eſtate he to 
whom the releaſe is made ſhall have; and in moſt caſes this is 
needfull: for it is generally true, that when a releaſe doth enure 
by way of enlargement of eſtate, no inheritance in fee-fimple or 


fee-tail can paſs without apt words of inheritance. And there- 


fore if I make a leaſe of land to another for his life, and after 


I releaſe to him all my right without more ſaying in the releaſe; 
hereby his eſtate is not enlarged. But if I releaſe to him and 
his heirs; by this he hath a fee-ſimple. And if I releaſe to 


him and the heirs of his body; by this he hath an eſtate tail. 


9 H. 6. 25. 
Der 116, 
Lt fect. 
544 

Co, ſuper 
Li. 264. 
D.: 307. 
Co. 9. 52. 
Co. ſuper 
Lit. 273. 
Lit. ſeet. 
465. 468. 


469. 


But where a releaſe worketh by way of mitter le eftate, there in 


ſome caſes there need not any words of inheritance; as in 
caſes. where releaſes are made between joint-tenants or co 


parceners; as where a joint eſtate is made to the huſband and 


wife, and a third perſon and their heirs, and the third perſon 
doth & releaſe all his right to 27 huſband alone, or to the wife 
alone. 

So if there be three joint-tenants, and one of them doth re- 
leaſe to one of the other two; in all theſe, and ſuch like caſes, 


there needs not any limitation of the eſtate, for the releaſe is 


good without it (3). 


— 


— 


(1) But they muſt paſs their eſtate by feoffment, Sc. becauſe this eſtate being eſtabliſhed by different no- 
torieties, each having paſſed by diſtinct liveries, they muſt paſs to each other by a diſtinguiſhing livery ; or elle 
it cannot be known, in whom ſuch parts are, which formerly had paſſed by a diſtinct livery, 

(2) See more amply, by what words a releaſe may be made, in Vin. Abr. Releaſe (L.) 

(3) See more amply, as to releaſes which enure by way of enlargement of the eitate, in Com. Dig. Releaſe 


C n. Abr. Releaſe (B.) - Bac. Abr. Releaſe (C. 4.) and therein of the modern mannet of conveyancing 


by leaſe and releaſe ; for which, ſee al ſo che note at the end of chapter 9. on Feoffment. 
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466. 

Co. ſuper 
Lit. 265, 
Co. 5. 70. 
71. 1. 111. 
8. 151. 


Lit. ſect. 
446. 

Co, 10. 47. 
42. ſuper 
Lit. 265, 


| Co. 10. 57. 


Co. 5 70. 


Co. ſuper 
Lit. 20 1 


Co, ſuper 
Lit, 267. 


Co, ſuper 
Lit. 266, 
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Lit, ſect, 
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In every good releaſe in deed, that doth tend and enure to give, 2. When it doth 
diſcharge, or extinguiſh, any right or title of lands, it is alſo mn > # Ny Frag 
further requiſite, Eval e eee 

I. That he that doth make it hath, at the time of the releaſe right or title only. 


made, ſome right or title to releaſe. As where one doth difſeiſe "; dts e 


eſtate of | the re- 


me of land, and I releaſe to him all my right in the land; this lealor. 


is a good releaſe. So if one diſſeiſe my tenant for life, and I 
(being the next in remainder, or reverſion in fee) do releaſe to 
him that did make the diſſeiſin; this is a good releaſe. So if the 45 
huſband make a leaſe for life, and then take a wife and dieth, and a 
the wife releaſe her dower to him in reverſion; this is a good re- 
leaſe. And ſo alſo if after the marriage a man make a leaſe for 
life, the remainder in fee, and ſhe releaſe all her right to him in 
remainder in fee, or to him in reverſion; this is a good releaſe, 
and will bar her for ver. % ner 
But if the releaſor have only a poſſibility of a right, or 
if a right happen to come to him after the releaſe, this is not 
ſufficient to make the releaſe good, And therefore if the father 
be diſſeiſed, and the ſon before his father's death releaſe all his 
right to the diſſeiſor, and after the father dieth, ſo that the right 
doth deſcend; this is no good releaſe to bar the releaſor of his 
right. So if there be grandfather, father, and ſon, and the 
father diſſeiſe the grandfather, and make a feoffment, and the 
ſon releaſe in the life- time of his father, and after the father 
and grandfather die; this releaſe in this caſe will not bar him. 
So if a leaſe be made for life, the remainder to the right heirs of 
J. S. and the leſſee is diſſeiſed, and the eldeſt ſon of J. S. living 
his father, doth releaſe to the diſſeiſor; this releaſe is void. So 


if the conuſee of a ſtatute, &c. do releaſe to the conuſor all his 
right in the land; this is void, and he may ſue execution after 


notwithſtanding. Or if the releaſor have only a power, this is 
not ſufficient to make the releaſe good. And therefore if a 


man by his will deviſe that his executors ſhall ſell his land, and 


dieth, and the executors releaſe all their right and title in the 
land to the heir; this is void. | 


2. In all caſes of a releaſe of a bare right of a freehold in lands 2. In reſpect of tlie 


or tenements, he to whom the releaſe is made, muſt at the time _ — Om op 
of the making thereof in any caſe have the freehold (in deed or made. 

in law) in poſſeſſion or ſome eſtate in remainder or reverſion (in 

deed and not in right only) in fee-ſimple, fee-tail, or for life, of 

the lands * whereof the releaſe is made: for rights of entry, and * P. 329. 
actions, and the like, are not to be transferred to ſtrangers, but are 
thus to be releaſed, and ſuch releaſes are good. As if the diſſeiſee 

releaſe to the diſſeiſor himſelf who hath the freehold in deed, or 

to the heir of the diſſeiſor who hath the freehold in law, before 

his entry, or to the leflee for life of the diſſeiſor; theſe re- 

leaſes are good. So if a diſſeiſor make a leaſe to A. and his 

heirs during the life of B. and A. die, and the diſſeiſee releaſe 

to his heir before his entry; this is a good releaſe. 


So if a fine ſur conuſance de droit come ceo, &c. or ſur conu- 


ſance de droit only (which is a feoffment on record) be levied ; 


or if tenant for life, by agreement of him in the reverſion, 
ſurrender to him in the reverſion; or if a man do bargain and 
fell his land by deed indented and inrolled ; or uſes are raiſed 
by covenant on good conſiderations; in all theſe caſes, the 
conuſee, he in reverſion, bargainee, and ceftuy que uſe, have a 
freehold in law in them before entry. And therefore a releaſe 
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to them of the tight of the land by him that hath it, is good, 
and will bar the feleaſor. But otherwiſe it is in caſes of ex- * 
change, partition, or upon livery within the view; for, in 
thefe caſes, no reſeaſe is good until an actual entty made, for 
till then they have neither freehold in right nor law. 80 if a 
diſſeiſor make a gift in tail, or leaſe for life or years, of the 
land, and keep the reverfion, and then the diſſeiſee or his heir 
releaſe to the diſſeiſor all his right; this is a good releaſe to 
bat His right for ever. 80 if the heir of the diſſeiſor be diſ- [7 2 
_ feifed, and the firſt diſſeiſee de after releaſe to him all his . ©: 
right; this is a good releaſe to bar him. So if a donee in tail ch 
diſcontinue in fee, and the donor releaſe to the diſcontinuee 


Extinguiſhment, and dre 3 this is a good releaſe agairiſt the donor 8 80 if the donee 


®P. 330: 


in tail be difſeifed, and after the donor releaſe to the donee 
all his right, this is good: but in this caſe nothing of the 
reverſion will paſs by the releffe ; for the donee had then 
nothing but a right. But if any rent be reſerved on the eſtate 
tail, the rent is gone by the feleaſe. So if a leaſe be made to 
vne for life rendring rent, and the leſſee is diſſeiſed, and the 
leſſor releaſe to the releaſee and his heirs all his right; in this 
Laſe, albeit the tent be extin&, yet nothing of the right of 
{he reverſion doth paſs. And yet if a woman that hath right 
vf dower releaſe to the guardian in chivalry ; this is a good te- 
Teafe, and her right or title of -dower is gone. But if a diſſei- 
for make a leaſe for years, and the diſſeiſee releaſe to the leſſde 
for years; this releaſe is void, becauſe he hath no frechold. But ce ge.: 
if he make a leaſe for life, and the diſſeiſee releaſe to the leſſee -* 265. 
for life, this is a good releaſe. 80 alſo a releaſe to the diſſeifor 
after the leaſe for years made, is good. And if leſſee for years 
be ouſted, and he in the reverſion diſſeiſed, and * the diſſeiſor 
make a leaſe for years, and the firſt leſſee releaſe to him; this 
is a good releaſe. Alſo in ſome cafes a releaſe made to one Lit. ce. 
that Hath neither freehold in deed, nor freehold in law, is good, #7 47: 
When he hath an eſtate in reverſion or remainder ; as in the . 18. 
caſe before, where a releaſe is made by the diſſeiſee to the 
diſſeiſor after he hath made an eſtate for life. So if the de- 
mandant in a real action releaſe to the tenant that comes in by 
receipt upon a prayer of aid or voucher upon a warranty; this 
is good. And yet if it be before the receipt, or entry into 
the warranty, or it be by any other beſides the demandant, it 
1s void. So if the tenant in a real action alien, hanging the 
precipe quod reddat againſt him, and after alienation the plain- 
tiff releaſe all his right in the land to him, this is a good re- 
leaſe. So if a diffeifor make a leaſe for life, the remainder to 
another for life, the remainder to a third in tail, the remain- 
der to a fourth in fee, and the diſſeiſee releaſe to. either of 
them in remainder ; this is a good releaſe. But if in this 
caſe tenant for life be diſſeiſed, and after he that hath right 
(the poſſeſſion being in the diſſeiſor) doth releaſe to either of 


3. In reſpe& of pri- them in remainder ; this is a void releaſe. But in all the caſes co. wp: 


vity. 


of a releaſe of a bare right to him that hath an eſtate of a free- H. 4. 


hold in deed or in law, generally there needs no privity to 48 

make the releaſe good: as in the caſes before of a releaſe made 

to the tenant for life of the diſſeiſor, and them that follow. 

For if tenant for life make a leaſe to another for hfe of the 

leſſee, the remainder over in fee, and the firſt leſſor releaſe all 

his right to him to whom the tenant made the leaſe for life ; 
2 this 


AC en. Aero 


9H 


Co. 


Co, 1 
Lit, 2 


Co. fu 
Lit. I 


467, 
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this is a. good releaſe and perpetual bar, albeit the releaſe be 
not to him and his heirs. And ſo it is in caſe of a reverſion. 
If leſſee for years be ouſted, and he in the reverſion diſſeiſed, 
and the diſſeiſor make a leaſe for years, and the leſſee that is 
- ouſted doth releaſe to the leſſee of the diſſeiſor, this is a good 
"releaſe. And yet if the diſſeiſee do releaſe to the leſſee for 
years of the diſſeiſor, this is void. 3 
If leſſee for a thouſand years be ouſted by the leſſor, and he 
make a leaſe for two years, and the leſſee for a thouſand years 
releaſe unto him, this is a good releaſe. But if a leſſor diſſeiſe 
his leſſee for life, and make a leaſe for a thouſand years, and 
the leſſee for life releaſe to this leſſee of a thouſand years, this 
Co. foyer © If one be diſſeiſed, and after another doth diſſeiſe him, and 
Lit.ſeet. the diffeiſze releaſe to the laſt diſſeiſor, this is a good releaſe. 
411.478. So if A. diſſeiſe B. who infeoffeth C. with warranty, who in- 
feoffeth D. with warranty, and E. diſſeiſeth D. to whom B. 
the firſt diſſeiſee releaſeth; this is a good releaſe, and doth de- 
feat all the mean eſtates and warranties. So if my diſſeiſor 
leaſe for life, and the leſſee for life alien in fee, and I releaſe to 
the alienee all my right, &c. this is * a good releaſe and will * P. 331. 
bar me of my entry: but if my entry be gone, as if I leaſe 
for life, and my leſſee be diſſeiſed, and that diſſeiſor is diſſeiſ- 
ed, and I releaſe to the ſecond diſſeiſor; in this caſe, the firſt 
diſſeiſor may enter upon the ſecond. So if my diſſeiſor, in the 
caſe aforefaid, make a leaſe for life, and the leite for life mak- 
eth a feoffment to two, and I releaſe to one of the feoffees; 
this is a good releaſe, and will bar me and my diſſeiſor alſo. 
So if tenant for life let the land to another for the life of the 
leflec, the remainder to another in fee, and the leſſor releaſe to 
his tenant for life; this is a good releaſe. 5 
f one that hath a ſon within age be diſſeiſed and die, and 
the diſſeiſor die ſeiſed, and the land deſcend to his heir, and a 
ſtranger abate, to whom the ſon when he comes of age doth 
releaſe; this is a good releaſe. So if one be diſſeiſed by an in- 
fant which doth alien in fee, and the alienee die ſeiſed, and 
his heir entreth, the diſſeiſor being within age, and the diſ- 
ſeiſee releaſe to the heir of the alienee; this is a good releaſe. 
9 H. 6. 43. But where an inheritance or an eſtate for life is releaſed to one 
that is but tenant for years, the releaſe is not good without 
co. 10,48, privity. And therefore if tenant for life, or in fee, releaſe to 
the leſſee for years of his diſſeiſor; this is not good. But the 
| releaſe of a term of years to the leffee for years of him that 
doth eject him is good enough without privity, as in the caſe 
before. b | 
Co. fuer But here note, that in caſes of a void releaſe of a right to an Warranty. 
2% inheritance or free-hold, where there is a warranty contained 
in the deed, the warranty may be good, and be uſed by way 
of rebutter, albeit the releaſe be void. As if the ſon of the 
difleiſee releaſe with warranty in the life-time of his father; or 
if there be grandfather, father and ſon, and the father difſeiſe the 
grandfather, and make a leaſe with warranty and die; in both 
theſe caſes, albeit the ſon be not barred by the releaſe, yet he 
is barred by the warranty. 
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bo. er 4. Such words as will make a good releaſe in the caſes of 4. In reſpeR of the 
Lit. ſect. t ill words whereby it is 
467. releaſes that enure by way of enlargement of eſtate, will make made. 


a good releaſe in theſe caſes. And note that this kind 2 5 
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that makes the releaſe is barred of his right for ever; 


„* 


7. What releaſes, If there be Lord and tenant, and the Lord releaſe to the tE= Lit. fect, 
may be made of nant all his right that he hath in the ſeigniory, or all his right + Ol 
what ſhall be ſaid that he hath in the land, Sc. this is a LI releaſe. to extin- OO. 
a good releaſe in guiſh the * ſeigniory. And in this caſe there needs no ines Perk. ſeft, 
_ 1 —_ *: of inheritance or limitation; for by a releaſe of all the right in 
„„ ſeigniory, the ſame is extinct for ever, without ſaying, [to 
Of a ſeigniory, him and his heirs.] And yet in this caſe the Lord, may by apt 
oo words releaſe his ſeigniory to the tenant only in, tail, or for 
» Or the like. 556 45 N 1 C2110) ee en 
* P. 332. life, and it ſhall be good fo long. But if a Lord grant to his 
| tenant, that he ſhall do his ſuit to another manor. of the Lord's ; 
or that the tenant ſhall give him yearly twelve- pence for his 
ſuit; this grant will not extinguiſh and determine the ſervices 
or tenure. 5 54 5 35 on 3; 3 +-hns Ai 100 N - 
If there be Lord and tenant, and the tenant be difettaa, Lit, ſeRt. 
and after the Lord releaſe all his right, &c. to the tenant ;, by 98, 1e 4. 
this releaſe the ſervice or ſeigniory is extinct: for albeit a right 463. 
regularly cannot be . releaſed to him that hath but a bare right, 
yet a ſeigniory may be releaſed and extin& to him that hath but 
a bare right in the land. But if the tenant; make; a feoffment 
in fee, and then the Lord releaſe all his right, &c.- to the te- 
nant ; this is not good to extinguiſh the ſeigniory. or.. ſervices, 


« 


but it will diſcharge all the re | 5 


If a rent- charge, common of paſture, or any other profit ap- Lit feet. 
prender, be iſſuing out of my land, and he x bak it doth 37. 
releaſe it to me; this is a good releaſe and will extinguiſh it. Ka. _ 
But if I be diſſeiſed of the land, and have but a right at the L. , 
time of the releaſe made; the releaſe is not good, as it is in Ch. ſuper 
the caſe, of a rent-fervice and a ſeigniory. But if lands be 
given to me in tail, or for life, rendring rent, and J be diſſeiſ- n 
ed, and after the donor releaſe to me all his right in the land; 
this is a good releaſe and ſhall extinguiſh the rent. So if in 
this caſe where I am tenant in tail, and I make a feoffment 
in fee rendring rent, and after I releaſe to the feoffee; this is 
a good releaſe, and hereby the rent is extin&t. And if two 
coparceners be of a rent, and one of them take the terre-tenant 
to huſband, and after either of them releaſe ; theſe releaſes will 
be good (1). „ | EF 
If one diſſeiſe me of land, and then grant a rent- charge out omg 
of the land, and I, reciting the ſame, grant releaſe to the gran- Co. tur 
tee; this releaſe it ſeems is good, and will bar me fo, as after 
my re-entry I ſhall not be able to avoid it. | or 
Of an advowſon, If two have the grant of the next advowſon or avoidance of . 
Ec. a church, before it be void one of them may releaſe to the 
other, but afterwards they cannot. | _ 
Of a condition, If A. make a feoffment in fee, gift in tail, leaſe for life or ge 275 
years to B. on condition that upon ſuch a contingent it ſhall 823. 764. 


be void: in this caſe, A. may, before the condition broken, re- 
— — e ee — n 8 | — lived 


| | bill 
(.) In Co. Lit. 273. b. it is (aid, if two coparceners be of a rent, and the one of them taketh the terre- Bs 
tenant to huſband, the other may releaſe to her, notwithſtanding the rent be in ſuſpence ; and it ſhall enure by (E. 


way of mitter Þ eſtate, and ſhe may releaſe alſo to the terte- tenant, and that ſhall enure by way of extinguiſhment. 


leaſe 


Chap. 19. Of. JVC 


leaſe all his right in the land, or releaſe the condition to B; 
and this will be good to make the eſtate abſolute and to diſ- 
charge the condition. So if a feoffee * on condition make a * P. 333. 
gift in tail or leaſe for life, and after the feoffor releaſe to the 
donee or leſſee; this is a good releaſe to diſcharge the condi- 
tion. So if a copy-holder ſurrender to the uſe of another on 
condition, and this is preſented to be without condition, and 
after the ſurrenderor doth releaſe to him to whoſe uſe the ſur- 
render was made, all his, right, Cc. this is a good releaſe, and 
doth extinguiſh the condition. But if a diſſeiſor make a feoff- 
ment on condition, and the diſſeiſee releaſe to the feoffee on 
condition; howſoever this doth bar the right of the diſſeiſee, 
yet it doth not diſcharge the condition. | 
Co.1.112 Where a power or authority is ſuch, that it doth reſpect the 
17%. benefit of the leflor, as in the uſual caſes of power of revoca- 
tion of uſes, when the feoffor, Cc. hath power to alter, 
change, determine or revoke the uſes being intended for his 
benefit, and he releaſe to any one that hath a freehold in poſ- 
ſeſſion, reverſion, or remainder, by the former limitation; this 
is a good releaſe, and doth extinguiſh the power, and make 
the eſtates that were before defeafible abſolute, and it doth ſe- 
elude him from any power of alteration or revocation. But if 
the power be collateral, or to the uſe of a ſtranger, and no- 
thing to the benefit of him that makes the releaſe : as if A. 
make a feoffment to B. to divers uſes, provided that B. ſhall 
have a power to revoke the uſes, and B. releaſe to any one of 
them that hath a uſe; this doth not extinguiſh the power; as it 
doth in caſe where the power is given to A. and A. doth releaſe it. 
Bro. Re If a feoffment be made with warranty, and the feoffee Of a warranty, 
1. fl. 5.29. feleaſe the warranty; this doth extinguiſh it. And ſo it is of 
Co. 5. 27. other warranties. But if tenant in tail releaſe the warranty an- 
nexed to his eſtate tail, this doth not extinguiſh the warranty. 
Any man may releaſe any debt or duty due to himſelf. Alſo Of debts and other 
a man may diſcharge or releaſe any thing due, or any wrong r perional. | 
done, to his wife, before or after the marriage (1). And 83 ig pas 
therefore if a treſpaſs were done, or a promiſe were made, to 
my wife before the marriage, I may at any time during the 
marriage releaſe this. So if any wrong be done, or obligation, Huſband and wife, 
ſtatute, or promiſe made to her alone, or to her and me toge- 
ther, at any time during the marriage ; I alone may releaſe and 
diſcharge this. And if my wife be an executrix to any other 
man, I may releaſe any debt or duty due to the teſtator. 
ber. Ob. Jo-. And if a legacy be given to a woman ſole to be paid at 


329 


Of a power of revo 
cation. 


tice B. R. 


Mich, iy Michaelmas next, and I marry her, and I releaſe the legacy be- 

* fore the day; it ſeems by this, the legacy is gone (2). | 

Co. 5. 7. An infant executor may releaſe a debt duly paid unto him jafant. 
of the teſtator's debt. But if he releaſe that which he doth 


— 


— 


(1) By the marriage the huſband acquires ſuch an intereſt in all debts due to the wife, that he may releaſe 
_ and therefore the releaſe of the huſband is a good bar to a debt due before the coverture, Rol. Abr. 

eleaſe (D.) F | | 
(2) If huſband and wife be divorced a menſa et thoro and a legacy is left to the wife, and the huſband releaſe 
it, ſhe is thereby barred ; for the marriage continues, and the huſband has all her right—per Holt, I Salt. 
115. — and in the caſe of Palmer and Trevor, 1 Vern. 261, where a legacy was given to a feme covert who 
lived ſeparate from her huſband, and the executor paid it to the feme and took her receipt for it, yet on a 
bill brought by the huſband, it was decreed not to be a good payment,—See further how far the huſband's 
—— ſhall bind his wife, in Bac. Abr. Releaſe (F.) — Fin. Abr. Releaſe (H.) — Com, Dig. Releaſe 

< 1.) | ; 
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P. 334. not * receive, it is a void releaſe (1). And regularly the releaſe 
e of an infant is void (2). ee a 
2. In reſpect of the An executor before probate of the will may releaſe a debt or Co. 5. ay. 
time. duty due to the teſtator; and this releaſe is good to bar him (3). 
A future or contingent promiſe may be releaſed and diſ- Tun. 4 Jae. 
charged before the contingent happen. 2", 9p 

A debt on an obligation, or rent, may alſo be releaſed before 
the day of payment as well as after, but not by the ſame 
words. And therefore if one promiſe to J. S. that upon the 
ſurrender of JI. S. he will pay him an hundred and ten pounds, 

and after the promiſe and before the ſurrender he releaſe this 
debt; this doth diſcharge the debt. But if the promiſe be 
that if the ſurrenderee ſhall ſell the land, and ſhall have five 
hundred pounds, that then he ſhall pay the ſurrenderor an hun- 
dred pounds more, and the ſurrenderor before fale releaſe this 
ſum ; this is no diſcharge of it. And yet a releaſe of the pro- ny, 16. 
miſe is a diſcharge of it. And if A. promiſe to me, that if hi 
I. S. do not pay to me an hundred pounds 1 Octobris, that he fus Hires, 
doth owe me, that A. will pay me the hundred pounds 1 No- 
vembris, and I 10 Septembris releaſe to him this debt, or all 
actions and demands; in this caſe, this releaſe is not good to 
diſcharge this promiſe. But by a releaſe of the promiſe, the 
: ſame is diſcharged. - | 
Of aQions. If a man releaſe to another all actions, and do not ſay fur- Bro. Re- 
ther which he hath againſt him; this is as good a releaſe as 

if theſe words were inſerted : quod neceſſario ſubintelligitur non 
4% (4). Ent 

And all theſe releaſes muſt be made by apt words, and ſuch 00. g. 533 

as the law ſhall judge ſufficient for that purpoſe. 

And in all theſe cafes care muſt be had there be no miſtakes: Bro. Re- 4 
for miſtakes will make releaſes and confirmations void as well aas 
other grants. And therefore if 4. make a releaſe to B. in 
this manner; Noveritis, &c. me A. de B. remifiſſe, &c. B. 
omnes actiones quas idem B. habet. verſus A. whereas it ſhould be 
quas idem A. habet verſus B. this releaſe is void (5). 

8. Whit ſhall be If there be Lord and tenant, and the Lord purchaſe the te- co. ſuper 


ſaid a releaſe in law: nancy; by this means the ſervices are releaſed and extinct 2. 


5 in law. And if the Lord diſſeiſe his tenant, and make a feoff- 


Of a right to land. ment in fee by deed or without deed; this is a releaſe in, 


law of the ſeigniory.. | | 
If a diſſeiſee diſſeiſe the heir of the deſſeiſor, and make a feoff- co. tems 
ment with or without a deed; this is a releaſe in law of the 
right in fee. And if he make a leaſe for life, this is a releaſe 
in law of the right, ſo long as the leaſe doth laſt. 


——_—_. 


(1) See accordingly Ard. 117, Ruſſell v. Pratt. 8. C. Mo. 146, ſays, that Plrwden was ſtrong in opinfon 
againſt the judgment, but Wray C. J. ſaid to him, that he had conferred with all the Juſtices of England and 


they had agreed to give judgment for the infant, becauſe, the releaſe being without conſideration, the infant 
* would charge himſelf in a devaſtavit,—S. C. cited in Rl. Rep. 336.” | 

(2) Or voidable : ſee before, with reſpect to deeds made by infants, in page 7, 54, 232, and the references 
in the notes thereto. . 5 3 | ; | 

(3) See accordingly in Plow. 281.—Cs. Lit. 292. b. and more amply as to releaſes by executors and ad- 
miniſtrators, in Went. Office of Ex. 33.— Bac. Abr. Releaſe (E.) Com. Dig. Adminiſtration (B.g.) 

(4) A releaſe of all actions, diſcharges a bond to pay money at a certain day to come, for it is debitum in pra- 
ſenti, quamvis fit ſolvendum in future; and albeit no action lieth for the debt, yet becauſe the right of action is in 
the releaſor, the releaſe of all actions is a diſcharge of the debt itſelf, Co. Lit. 292. b.—by a releaſe of all actions, 
actions real, perſonal, or mixt are diſcharged, Com. Dig. Releaſe (E. 3.) —ſee further in Bac. Abr. Releaſe 
(I. 2.)—Vin. Abr. Releaſe (P.) 


(5) As to miſtakes and miſrecitals in releaſes, ſee Bac. Abr. Releaſe (L.) Vin. Abr. Releaſe (L. 3). 


* If 


—— 


00 2 


16 H. 


Co. ſu 
Lit. 20 
Lit. ſe; 
452. 4 
Co. ſy; 
Lit, 2; 
290, 2 
268, 
Co. 8. 


—. mes . 331 


Co, ſuper * If a creditor, as an obligee, or the like, make a debtor, as * P. a 
3 the obligor, Sc. his executor ; by this means the action is re- Of right of action. 
21 F. 43. leaſed by act of law, and yet the duty remains ſtill, for the Ex<cvtvr- 
executor may retain ſo much of the goods of the teſtator. 
And if the creditor be a woman, and ſhe marry with the debt- 
or ; by this the debt is releaſed in law. And if there be two 
obligees or debtees, and one of them, being a woman, is mar- 
ried to the obligor ; this is a releaſe in law of the debt, albeit 
the creditor be an infant (1). | . 
12 But if there be a woman executrix to the debtee, and ſhe 
3 take the debtor to the huſband, this is no releaſe in law (2). 
co. 8.136. And if an obligor be made adminiitrator of the goods and 
chattels of the obligee ; this is no releaſe in law (3). | 
co. 61. j. Where divers join in any ſuit or action to recover any per- o. The force and 
5 22, Bro. ſonal thing of which they are to have the joint benefit or in- i, nue 
94 tat. tereſt, when the law doth not compel them to Join, there the and be conftrued 
ck. 3. releaſe of one of them ſhall bar all the reſt. And therefore if and teten. 
two men join in an action of debt, trefpaſs, or the like, and Hy aca 
one of them alone doth releaſe to the defendant; this is a bar + rdeaſe made by 
to the other plaintiff alſo. So if a ſtatute or an obligation be OW YO. 
made to two or more, and one of them releeſe it to the conu- not: and where a 
ſor or obligor ; this is a diſcharge of the whole duty, and a rcleaſe made to one, 
bar to the reſt, ſo that they can make no uſe of the ſtatute or m ee 
obligation. But if divers be charged in an action, and they 
for the diſcharge of themſelves only join in a ſuit or action, 
where alſo they can do no otherwiſe, being compelled. by law 
to join; in this caſe, the releaſe of one of them thall not hurt 
the others. And therefore if divers join in a writ of error, 
attaint, or audita querela, and one of them releaſe to the de- 
fendant in the writ; this will not bar the reſt of their remedy, 
but they may go on in their ſuit notwithſtanding. 
16 H. 7, 4. If there be two or more executors, and one of them alone Executors, 
releaſe a debt or duty to the teſtator before judgement in a 
ſuit, had by all the executors againſt the debtor, this will 
bar all the reſt. But otherwiſe it ſeems it is after judgement 


had. 


. Co, ſuper If a writ of ward be brought by two, and one of them re- 
Lit, 205. 


Lift leaſe; this ſhall not bar his companion, but ſhall enure to his 


452. 479 benefit; for hereby he ſhall have the whole ward. 


M. 30 & 


Co. ſuper - a k = 
Lit 275 A releaſe made to the tenant in tail, or for life, of the right 
268. to the land, ſhall avail and enure to him that hath a reverſi- 


Co. 8. 151. On or remainder in deed. And fo e converſo, a releaſe made 
to him that hath a remainder or reverſion will avail and enure 
to the benefit of him that hath the eſtate tail for life, or 
years precedent. As if a diſſeiſor make a leaſe for life, and the 
diſſeiſee * releaſe to the tenant for life; this ſhall enure to the“ P. 336. 
diſſeiſor. So if he, or a tenant for life, make a leaſe for life, 


Aa — * 


— — 


(1) See accordingly 1 Salt. 306.—8 Co. 136.— If an infant at the age of ſeventeen years makes his debtor 
executor, it is a releaſe in law; for as the law gives him power to make an executor, it gives his executor the 
ſame advantages with others, Co. Lit. 264. | 

(2) Becauſe ſhe hath the debt in another right; and if this amounted to a releaſe in law, it would be a 
devaſtavit, which is a wrong the law will not ſuffer Co. Lit. 264.—in Cro//man v. Reade, Cro. Eliz. 114. it 
was adjudged that by the intermarriage the debt which the executrix had in auter droit, was not extinct but 
luſpended, and that after Baron's death an action would lic againft his executor. —A ſimilar diſtinction is made 
in the law of Merger, where different terms for years happen to veſt in the ſame perſon in different rights. 

(3) See accordingly 1 J/ood 697,—and more amply in what caſes a releaſe by operation of law is created, 


and the effect thereof, in Vin. Abr. Releaſe (L. 2.) — Bac. Abr. Releaſe (B.) — Com. Dig. Releaſe (A. 2.) 
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the remainder for life, the remainder in tail, the remainder in 


fee; and the difſeiſee or firſt leſſor doth releaſe all his right to 


any of them in remainder; this ſhall enure unto and benefit 
all the reſt. And if the huſband make a leaſe of his wite's 
land to one for life, the remainder to another in fee, and the 


wife after his death doth releaſe all her right in the land to 


him in remainder; this ſhall enure to the leſſee for life. 


If a diſſeiſor make a leaſe for life, and the diſſeiſee releaſe all co. per 
his right to the tenant for life; this ſhall enure to the benefit 


Lit. 297 8. 


of the diſſeiſor. But if the diffeiſce releaſe no more to the te- 
nant for life, but all actions; this releaſe will not benefit him 


1n remainder, or. reverſion, after the death of the tenant for 


life. 


2. 


If tenant in tail be diſſeiſed by two, and he releaſe to one of g. 
them, this ſhall enure to both. But if the King's tenant be 
diſſeiſed by two, and he releaſe to one of them.; this ſhall not 
enure to the other. So if two joint-tenants make a leaſe for life, 
and then diſſeiſe the tenant for life and he releaſe to one of them ; 


in this caſe, his companion ſhall have no benefit by it. 


If tenant in fee-fimple be diſſeiſed by two, or two do abate or Li. «+ 


9. 


If a diſſeiſor make a fooffineat to two in fee, and the diſ- it. fect. 
ſeiſee releaſe to one of the feoffees, this ſhall enure to both. 


- Co 


intrude, and he doth releaſe to one of them; the other ſhall *” $24 


have no benefit by this. But if tenant for life do, after a diſſei- 
ſin done to him, teleaſe to one of the diſſeiſors : this ſhall enure 


to both. 


And if two difeifors he, and they make a Pease for life, or Co. fuper 


years, and after the diſſeiſee doth releaſe to one of the difſeifors'y * 


this ſhall enure to them both, and to the benefit of the leſſee for 
life alſo. 

And if leſſee for years be ouſted, and he in reverſion diſſeiſed, 
and the leſſee releaſe to the difſviſor ; ; the term of years is e 
by extinct, and the diſſeiſee may take advantage of it and enter 


preſently. 
But if two joint-tenants in fee be difſeiſed by. two > difſeifors; 


and one of the difleiſees releaſe to one of the diſſeiſors all his 


right; this ſhall enure to the other, for this extendeth but to 
a moiety. 

If a releaſe be made by a woman of her dower to the guardian c. fue 
in chivalry ; this ſhall enure to the heir, and he may take ad- 
vantage of it. 

If tenant for life be diſſeiſed by two, and he in the reverſion e. 
and the tenant for life join in a releaſe to one of the diſſeiſors; 
this ſhall not enure to the other. But if they do ſeverally 
* releaſe their ſeveral rights, their ſeveral releaſes ſhall enure to 
both the diſſeiſors. 

If a mortgagee upon condition, after the condition broken, be co. 
2 by two, and the mortgagor that hath the title of en- 

, doth releaſe to the one diſſeiſor; this ſhall enure to both. 
T3: like law is for an entry for mortmain, or a conſent to 
raviſhment, &c. 

If there be Lord and two joint-tenants, and the Lord releaſe © 
to one of them ; this ſhall avail his companion. 

If tenant ..in fee-ſimple make a feoftment in fee, and after 
the Lord releaſe to the feoffor, this ſhall not enure to the feof- 
fee to extinguiſh the ſeigniory. But if he releaſe to the feot- 


fee, this ſhall enure to the feoffor to extinguith the ſeigniory. 
2 It 


it. 276 


it. 266. 


C1 der 
Lit, 269. 


t 


or 


Chap. 


Co. ſuper 
Lit. 279. 


Co. ſaver 
Lit. 267. 


Co. ſuper 
Lit. 267. 


Co. ſuper 
Lit. 232. 


Co. 10. 51. 


22 H. 6. 1. 


289. 

Lii, ſect. 
492. 505. 
50 512. 


19. Of RE LEj-B1A + © 


If there be Lord and tenant, and the tenant make a leaſe 
for life, the remainder in fee, and the Lord releaſe to the te- 
nant for life; the rent is hereby wholly extinguiſhed, and he 
in remainder ſhall take advantage of it: as when the heir of a 
diſſeiſor is diſſeiſed, and the diſſeiſor makes a leaſe for life, 


the remainder in fee, and the firſt diſſeiſee doth releaſe to the 


tenant for life ; this ſhall enure by way of extinguiſhment to 


him in remainder, v2. to the leſſee for life firſt; nd after to 
him in remainder. 


If two tenants in common of land W a rent of Sy ſhil- 


lings out of it, and the grantee releaſe to one of them; this 


ſhall not enure to the other. But if one be tenant: for 5 of 
lands, the reverſion in fee to another, and they joyn in the 


to the tenant for life, or to him in eren ; this ſhall enure 
to the other, and extinguiſh the whole rent. 

If two men gain an advowſon by uſurpation, and the right 
patron releaſe to one of them; this releaſe ſhall enure to them 

both. 

If two be bound jointly and Grenlly in any 1 or 
other ſpecialty, and the obligee, &c. releaſe to one of them; 
this ſhall enure to diſcharge the other alſo, if it be a good re- 


leaſe as to him that makes it. But otherwiſe it is in caſe of a Prerogative, 


releaſe made by the King. 


And if two do a treſpaſs to another together, and he to whom 


it is done doth releaſe it to one of them ; this ſhall enure to 
diſcharge the other. 


If huſband and wife, 3 J. S. purchaſe to then an the The huſband and 


heirs of the huſband, and after J. S. releaſe all his right in the 
land to the huſband; the wife ſhall have no benefit * this, 
but it ſhall enure to the huſband alone. 

And if there be two women joint diſſeiſereſſes, and the one 
take * a huſband, and the diſſeiſee releaſe to the other; in 
this caſe, the huſband and wife ſhall take no benefit by this. 
And if the diſſeiſee releaſe to the huſband, this ſhall enure to 


him and his wife and the other woman. 


And if one that hath a rent out of my wife's land had it 
to me and my heirs ; this ſhall enure by way of extinguiſh- 
ment, and my wife will have advantage of it. And yet if the 


grant of a rent out of the lands, and the grantee releaſe either 


wiſe. : 


P. 338. 


words be [grant and releaſe] the rent to the huſband and his 


heirs, in this caſe the huſband may take as a grant if he will. 
But here note in all theſe caſes of releaſes, when one man 


will take advantage of a releaſe made to another, he muſt have 


the releaſe to thew and plead. 

If I be diſſeiſed, and I releaſe to the diſſeiſor all ions I have 
or may have againſt him; this is but perſonal, and ſhall not be 
expounded to bar my heir after my death of his remedy ; nei- 
ther will it bar me of my remedy againſt his heir after his death. 

So if I deliver goods to another, and afterwards I releaſe to 


him all actions, and then he die; by this I am not barred ſo, 
but I may ſue his executors. 


See more in Confirmation, chap. 18. numb. 7. 204 

A releaſe of all actions, without any more words, is better than 
a releaſe of all actions real only, or a releaſe of all actions per- 
ſonal only: for by a releaſe of actions, or a releaſe of all manner 
of actions, without more words, are releaſed and diſcharged all 
real, perſonal, and mixt actions then depending, and all cauſes 


1 of 


Note. 


2. la reſpect of the 
thing releaſed. 
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Of all right. 


77. AS 16 
of ſuit for any teal or perſonal thing; as appeals for the death 


of an anceſtor, conſpiracies, ſuits by Scire facias to have execu- 
tion of a judgment, detinue for_charters. 

And if two conſpire to indict me, and I releaſe to oi all 
actions, and after they go on with their conſpiracy; by this re- 
leaſe I am barred to do any thing againſt them. By this releaſe 


alſo of all actions, a debt due to be paid upon a ſtatute or an 
obligation at a day to come, albeit the releaſe be before the day, 


is diſcharged; and by this alſo the ſtatute itſelf if it be at any 
time before execution is diſcharged. 

And if one be to pay forty pounds at four days, and ſome 
of the days are paſt, and ſome to come, and the debtee make 
ſuch a releaſe; by this the whole debt is diſcharged. 

Alſo in a gare Facias upon a fine or a judgment, this releaſe 
is a good plea in bar. 

But this releaſe of all actions will not diſcharge executions, 
or bar a man of taking out of executions, except it be where 
it muſt be done by. Scire facias ; neither will it diſcharge or 
bar a man of ſuits by audita querela, or writ of error to reverſe 
* an erroneous judgment; neither will it diſcharge covenants 


Chap. 19. 


before they be broken ; nor will it diſcharge any thing for which 


the leffor had no cauſe of action at the time of the releaſe made; 
"as if a woman have title of dower, and do releaſe all actions to 


him that hath the reverſion of the land after an eſtate for life; 


of a man is by an award to pay me ten pounds at a day to come, 


and before the time I make ſuch a releaſe; or I make a leafs | 


rendering rent, or an annuity is granted to me, and, before _ 
tent-day, I make the leſſee or the grantor ſuch a releaſe ; 
theſe caſes, and by a releaſe in theſe words without more, tho 
dower, debt, rent, or annuity, is not diſcharged. 

And if a man have two remedies or means to come by hands 
as action and entry; or by goods, as action and ſeiſure, or the 
like; in this caſe, by a releaſe of all actions he doth not bar him- 
af of the other remedy. Ex fic & converſo. 


And if a man doth covenant to build an lüb, or make an 


eſtate, and, before the covenant. broken, the covenantee doth re- 
leaſe unto him all actions; by this the covenant itſelf is not 
diſcharged. And yet, after the covenant is broken, this releaſe 
will diſcharge the action of covenant given upon that breach (1). 
By a releaſe of all a man's right in any lands or tenements, 
without more words, is releaſed and diſcharged all manner of 


rights of action, and entry, the releaſor hath to, in, or againſt 


the land, fer there is jus recuperandi, proſeguendi, intrandi, ba- 
bendi, retinendi, percipiendi, paſſidendi, and all theſe rights whe- 
ther they acerue by fine, feoffment, deſcent, or otherwiſe, are 
extinct and diſcharged ; ſo that if the releaſee hive gotten into the 
land of the releaſor by wrong, by this releaſe the wrong is diſ- 
charged, and the releaſee is in the land by good title. 


Alſo by this releaſe are diſcharged and releaſed all titles of 


dower, and titles of entry upon a condition or alienation i in mort- 


main. 
And if a woman have title of dower after an eſtate for life, 


Mod make ſuch a goon to him in reverſion, this doth bar lier. 


Lit ſect. 
496. 497. 


Co. ſuper 
Lit. 292, 


Co. 8. 151, 
Plow, 484. 


6H, 7. 8. 
Co. 3. 20. 
6. 1. ſuper 
Lit. 345. 


—_—_— 


— — — — 


(1) See further as to a releaſe of all actions in the references before in note 4 to page 55 


2 


Lit. ſ. 
492. 4 
495. 

Co, $8, 
Lit, ſe 


115 5 
Co. ſu; 


5 Lit. 24 
289. 


aa. 


(1) 


Releaſ 


Chap. 19. )J UE EF A: $8. 8 


By ſuch a releaſe alſo from the Lord to the tenant, the ſervices 
are extinct. 3 
co. ve. But this releaſe will not bar a man of a poſſibility of a right 
:%g. that he hath at the time of the releaſe, or of a right that ſhall 
deſcend to him afterwards. And therefore if the conuſee of a 
ſtatute, before execution, releaſe all his right in the land to the 
terre-tenant ; or the heir of the diſſeiſee, in the life-time of his 
father, do releaſe to the diſſeiſor all his right; theſe releaſes do 
not bar them. Nor will this releaſe bar a man of an audita 
querela, and ſuch like things, And yet if the tenant in a 
* real action, after the demandant hath recovered the land, 
releaſe to him all his right in the land ; this doth bar him of a 
writ of error, for any error in the proceeding in that ſuit. 
co. fpr And if there be Lord and tenant by fealty and rent, and the 
D127. Lord, by his deed reciting the tenure, doth releaſe all his right 
in the land, ſaving his ſaid rent; by this releaſe the right of 
the ſeigniory, fave only of the ſeigniory of the rent and fealty, 
is extinct. And if the lord releaſe to his tenant all his right to 
the land and ſeigniory /aſvo ſibi dominio ſus, &c. hereby the ſer- 
vices only, not the tenure is extinct. | | 
Perk, e. And if one have a rent-charge out of my land, and make ſuch 
ec a releaſe of all his right in the land to me that am the terre- 
tenant, without exception of the rent; hereby the rent is ex- 
tinct and gone for ever (1). | 000-1 1 
Ne releaſe of all a man's title unto lands or tenements, with- Of all tiue. 
Co. fopr out more words, is releaſed and diſcharged as much as is releaſed 
5.2% by the releaſe of all a man's right, and both theſe releaſes have 
the like operation: For howſoever title ſtrictly and properly is 
where a man hath lawful cauſe of entry into lands whereof 
another is ſeiſed, for which he can have no action, yet it is com- 
monly taken more largely, and doth include a right alſo. And 
titulus eft juſta cauſa poſſidendi quod noſtrum 2ft. 
co. g. 153. By a releaſe of all entries, or rights of entry, a man hath into Of entry or right of 
| lands, without more words, a man is barred of all right or power entry. 
of entry into thoſe lands upon any right whatſoever. And if a 
man have no other means to come by the land but by an entry, 
and he hath releaſed that by theſe words; he is barred for ever. 
But if one have a double remedy, vig. a right of entry, and an 
action to recover his right by, and then releaſe all entries; by 
this he is not barred of his action. 


* P. 340. 


Lit. feet. By a releaſe of all actions real, without more words, are diſ- of actios; real. 
4.99 charged all real and mixt actions then depending, and all cauſes 
Co. 8, 151 


Fe bes of real and mixt actions not depending. And therefore all 
::5 500 cauſes of ſuing of aſſiſes, writs of entry, Qyare impedit, actions 
Lr.24s, of waſte, and the like, which the party hath at the time of 
29% the releaſe made, are hereby diſcharged. But this releaſe will 
not bar him that doth make it of any cauſes of action that 

thall ariſe and accrue afterwards. Neither will it bar him of 

an appeal of death or robbery, writ of error, or any ſuch like 

thing: nor of any thing which a releaſe of all actions will 

not bar. And yet when land is to be reſtored or recovered by 
judgement in a writ of error; this releaſe is a bar to the writ 


of error. So if a judgement be given upon a falſe verdict in 


[IIS 


_ 


(1) See more amply as to the operation of a releaſe of all right, in Com. Dig. Releaſe (E. 2.) —Vin. Abr. 1 
Releaſe (T). | | | | | WR | 
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* > : 5 Pa « | 
| a real action, a releaſe of all actions real is a bar in an at- 

= taint. 25 5 | 
| Of aQionsperſonal. © * By a releaſe of all actions perſonal, without more words, 8 Releaſe 
* P. 341. are diſcharged all perſonal actions then depending, and all co. 1 
| .cauſes of perſonal actions wherein a perſonal thing only is to 1 K. 6. 37. 
4 be recovered, and therefore hereby are diſcharged all cauſes of .“ 


502. 


ſuing out of actions of debt, treſpaſs, detinue, or the like. 
Alſo all mixt actions, as actions of waſte, Qyare impedit, an 
aſſiſe of novel diſſeiſin, writ of annuity, appeal of maihem, and 
the ler 25 HE 7 F 
And if debt, Sc. or damages be recovered in a perſonal gn. b 
action by falſe verdict, and the defendant bringeth a writ of at- 
taint; or if a writ of Audita querela be brought by the defen- 
dant in the former action to diſcharge him of execution; by 
this releaſe, the defendant in both caſes is barred of his ſuit. 
Alſo when by a writ of error the plaintiff ſhall recover or be C fre 
reſtored to any perſonal thing only, as debt, damage, or the it. be. 
like; as if the plaintiff in a perſonal action recover any debt, 
Sc. or damages, and be outlawed after judgement; in this 
caſe, in a writ of error brought by the defendant upon the 
principal judgement, this releaſe will bar him. But where by 
a writ of error the plaintiff ſhall not be reſtored to any perſonal 
.or real thing, this releaſe is no bar: as if a man be outlawed | 
in an action perſonal by proceſs upon the original, and bring a 
writ of error, and then releaſe; this is no bar to him. , 

If a man by wrong take or find my goods, or they be deli- li, ft. ; 
vered to him, and I releaſe to him all actions perſonal, not- 3. 
withſtanding this releaſe, I may in this caſe take my goods 
again, albeit I be barred of my action by this releaſe (1). Nei- 
ther is this releaſe a bar in an appeal of robbery or death. 
Neither will it bar in any caſe where a releaſe of all actions 5 
will not bar. Neither is it any bar to an action of debt brought co. cuper 
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for an annuity granted for a term of years for any arrearages I” 
that ſhall grow due after the releaſe. Nor for any rent, or ſum 
of nomine penæ, when the releaſe is before the day of payment, 4 
or nomine penæ happen. Neither is it a bar in real actions 
wherein damages are recoverable only by the ſtatute, and not b 
| by the common law, as in a writ of dower, entry, /ur difſer/n 1 
5 in le per, Mordanceſter, Aile, Fc. (2). : : | 
Gr debt. Buy a releaſe of all debts without more words, are diſcharged Ce foyer | 
1 and releaſed all debts then owing from the releaſee to the re- — 
leaſor upon eſpecialties, or otherwiſe, all debts due alſo upon OS 
| ſtatutes. And therefore if the conuſor himſelf, or his land, be 
in execution for the debt, and he hath ſuch a releaſe, he muſt 15 
be diſcharged: and ſo he cannot be upon a releaſe of all 
Of duties. By a releaſe of all duties, without more words, is a releaſor cs. 8. :;;. 
barred and the releaſee diſcharged of all actions, judgements, . 2 5 
* P. 342. and executions, alſo of all obligations. And if the body of 5 
a man be in execution, and the plaintiff make him ſuch a re- He 
leaſe; hereby he ſhall be diſcharged of execution, becauſe the — 
duty itſelf is diſcharged. And if there be rent or ſervices be- 
hind to the Lord from his tenant, and the Lord make ſuch 
(.) See accordingly, Skin. 57. Foct v. Raflall. | 


(2) See further what things ſhall be releaſed by a releaſe of actions perſonal, in Vin. Abr, Releaſe (R). ? 
| : a re- "> 
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a releaſe to his tenant; by this it ſeems the arrearages are re- 
leaſed. | 


. ' * | ; 8 - - 
Co. 8.154 This word is of a ſomewhat more large extent than actions; Of ſuits. 


157. 5. 70. . . . 
feder kit. for by a releaſe of all ſuits, without more words, is releaſed and 
291. 


diſcharged as much as by a releaſe of all actions. And hereby 
alſo are diſcharged all executions in the caſe of a ſubject. But Prerogative. 
in the caſe of the King it doth not releaſe executions. And 
this doth not releaſe a covenant before it be broken (1). 
Oo, ſuper By a releaſe of all quarrels, without more words, all actions of debates, quar- 
155. 5:70, real and perſonal, and all cauſes of ſuch actions, are releaſed rels, controverlicy, 
and diſcharged. 80 likewiſe by the releaſe of all controverſies, | 
or by the releaſe of all debates. But this will not bar the re- 
leaſor of any cauſes of ſuit that ſhall ariſe after, and were not at 
the time of the releaſe: as the breach of a covenant which ſhall 
be after, albeit the covenant be before, is not diſcharged hereby. 
Co. 1. 112. By a releaſe of all covenants, without more words, all cove- 


9 | Of covenants, 
fuper Lit. Nants then broken, and all that ſhall be after broken, but were 
5 5 then made and in being, are diſcharged. Qi deſtruit medium 
deftruit finem. : ” 
as And therefore if a leſſee do covenant to leave a houſe, leaſed to 
b. K. him, at the end of the term, as it was at the beginning of the 
l term, and the leſſor before the end of the term releaſe to the 
leſſee all covenants ; this doth diſcharge the covenant. But this 
releaſe doth diſcharge nothing elſe but covenants (2). 5 
Co. 10, 4 By a releaſe of all ſtatutes from the conuſee to the terre-tenant, of ſtatutes. 
without more words, the ſtatute is diſcharged. And yet if he 
releaſe all his right in the land of the conuſor; this will not 
diſcharge the land of execution. . : 
Co, 2. 16, | By releaſe of all errors and writs of error, all errors and writs Of errors, 
5. of error, and that before they be brought, are extin& and diſ- 
charged. And if a man be outlawed in a perſonal action by 
proceſs upon original, and make ſuch a releaſe ; this will bar 
him. | - 
Lit. ſect.” By a releaſe of all warranties or covenants real, all warranties of warranties; 


155 then made and in being, are for ever diſcharged. 


Oh. gr 52: By a releaſe of all legacies without more words, a man doth Of legacies. 


co. tuper bar himſelf of all the legacies given him in preſent? or futuro; 


ir 7 ſo that if he be to have a legacy at twenty-four years old, and 
at twenty-cne years of age he releaſe to the executor all le- 
gacies or this legacy in particular; this is a bar to him of this 
legacy for ever. * And yet a releaſe of all demands in this caſe * P. 343. 
is no diſcharge of his legacy. | 
5 png By a releaſe of rent, the rent is extinct and diſcharged, whe- Of tent. 
ther the day of payment be come or not. But a releaſe of all 
actions will not diſcharge a rent before the day of payment 
come. 
Adjudged By a releaſe of all promiſes or afſump/its, without more words, Of promiſes. 
B. B. 3 a man may bar himſelf of a contingent or future thing, that by 


Briſcoe v. 


por. other words could not be releaſed : as if a man promiſe to me, 

co. 10. 51. that if I. S. do not pay me one hundred pounds the tenth of 
March next, that he will pay it me the twenticth of that 
month, and before the time I releaſe him to all actions and de- 


ens. 


(1) By a releaſe of all ſuits a man is barred of a writ of error. —Cole's Caſe, Latch 110. 

(2) A releaſe of all covenants until ſuch a day, is no diſcharge of covenants which were broken before; for be- 
ing broken before, there was no covenant as to them; per Hobart J. Hutt. 17. Smith v. Stafford — dee more 
amply what ſhall be deemed a releaſe of covenants in Vin. Abr. Releaſe (UV. 5.) — Com, Dig. Releaſe (E. 4). 
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mands, this will not diſcharge the promiſe. But if I releaſe 
to him all promiſes, this will har me. Er fic de fimilibus (1). 

Of judgments. Buy a releaſe of all judginents, without more words, is he bie. ger. 4 

Of executions. that maketh it barred of the effect of any judgment he hath s 8. ,,,, 
againſt the releaſee; for if execution be not taken out, he is 2% 
now barred of it. And if the releaſee, or his land, &c. be in | 
execution, he and it ſhall be diſcharged thereof by Audita 
querela.. And by 4 releaſe of all executions, without more 

= words, a man is barred of taking or having out of any exe- 

„ cution upon any judgment either before ſire facias or after. 

dudita querela, But if after execution be made by Capias ad Sat. Elegit, or 

| fiert facias, the plaintiff releaſe to the detendant all executions, 
he cannot plead ſuch a releaſe, but he muſt have an Audita 
guerela; and that he may have to diſcharge him of execu- 
tion (2). 

Of appeals. By ie of all appeals, are diſcharged all appeals of fe- Co. ſuper 
lony, of death, of robbery, of rape, of burning, of larceny 8 
depending, and all cauſes not yet moved alſo. 

Of advantages. By a releaſe of all advantages, it ſeems actions of debt upon Co. 8. 250. 
account are diſcharged. | | 

Of conſpiracies. By a releaſe of all conſpiracies, all conſpiracies paſt are dit Kelw, 113. 
charged, and ſuch alſo as are only begun and ſhall be proſe- 
cuted and perfected after the releaſe, are likewiſe hereby diſ- 
charged. 

of forgeries. By a releaſe of all forgeries before publication, the forgery co. 10. 48. 
is diſcharged but not the publication, and therefore the releaſor 
may take his remedy for that notwithſtanding. _ 

Of demands or A releaſe of all demands is the beſt relcaſe of all, and this cs. wr 

Gs.” word is the moſt effectual word of all, and doth in deed in- 08%, 

clude and comprehend within it moſt of all the releaſes be- La " 

fore (3). By a releaſe therefore of all demands, without 5:«. 

more words, are releaſed all rights and titles to land, Warran- "9 

ties, conditions annexed to eſtates before they be broken or 

1 performed and after they be broken. Alſo by this releaſe, 
* P. 344. are releaſed and * diſcharged all ſtatutes, obligations, contracts, 
recogniſances, covenants, rents, commons, and the like. Alſo 
all manner of actions, real and perſonal, appeals, debts, du- | 
ties. Alſo all manner of judgments and executions. Alſo all 75 
annuities, and arrearages of annuities and rents. And there- 
fore if a man have a title of entry by force of a condition, &c. 
or a right of entry into any lands ; by ſuch a releaſe, the right 
and title is gone. And if a man have a rent-ſervice, rent- 
charge, eſtovers, or other profit to be taken out of the land; 


N t& ty 


L. 2 


- 


by ſuch a releaſe to the tenant of the land, it is diſcharged and 5 


extinct. | 8 9 E 


(1) With reſpect to promiſes by one perſon for another, it is enacted by the 4th. ſe. oY the „al. 29 Car. 
2. c. 3. That no action ſhall be brought, whereby to charge any executor or adminiitrator upon any ſpecial 
promiſe, to anſwer damages out of his own eſtate; or whereby to charge the defendant upon any tpecial Bro. 
promiſe to anſwer for the debt, default, or miſcarriages of another perſon; unleſs the agreement upon which 65. 
ſuch action ſhall be brought, or ſome memorandum, or note thereof ſhall be in writing, and figned by the 
party to be charged therewith, or ſome other perſon thereunto by him lawfully authorized, 


(2) See fully by what words executions may be releaſed ; and what is releaſed by the words all execu- 


tions; in Vin. Abr. Releaſe (U. 3). ( 

(3) If a common perſon Neale all demands, this extends to inheritances, rents, right of entry, &c. for | Abs 
all theſe are implied in demands; but if the King releaſes all demands, or pardons them, this ſhall not ex- / 
tend to any inheritance. Br. Abr. Charters de pardon pl. 67. Releaſes pl. 44. 90. tent 


2 | And 130 


BO Fic kB hk 649K. 339. 
ajoiend An; therefore if a termor for years, grant the land by in- 


37. Jac, denture to A. rendring rent, and at the end of the firſt year he 
. releaſe to the grantee all demands ; the rent is hereby extinct 
during all the time. And a releaſe of all claims it ſeems is 
much of the ſame nature. 
Ce. 5-79. + But by a releaſe of all demands, or of all claims, is not re- 
1 any ſuch thing as whereof a releaſe cannot be made, as a 
meer poſſibility, or the like. 
Hil.4 Ja. Neither will this releaſe diſcharge a covenant or promiſe. 
Hanock's that is future and contingent before it be in being; nor a 
1 „hes. covenant before it is broken: and therefore if the leſſee of a 
houſe covenant to leave it as well in the end of his term, as it 
was in the beginning of his term, and before the end of the 
term the leſſor releaſe to the leſſee all demands: this is no bar 
to an action brought for a breach of the covenant afterwards. 
B. S, And if a man, in conſideration of a ſum of money given to 
« Hudſon's him by a woman ſole, aſſume to her that if ſhe marry one M. 
5 that he will pay to her after the death of M. one hundred 
ounds by the year if ſhe ſurvive him, and ſhe marry him, 
and the huſband releaſe all demands and then die; this is no 
bar to the duty. So if one promiſe a woman that if ſhe will 
marry him, that he will leave her worth one hundred pounds 
if ſhe do ſurvive him, and before the marriage ſhe releaſe to him 
all actions and demands; this doth not diſcharge the pro- 
mile (1). 
1 note that all theſe words are of the ſame force, when Note. 
they are joyned with other words, as when they are alone. 
Co. 44% If two tenants in common of land, grant a rent- charge of 
| forty ſhillings out of it to one in fee, and the grantee releaſe 
to one of them; this ſhall extinguiſh but twenty ſhillings ; for 
that the grant in judgment of Law is ſeveral, 
10 f. 6. 4. If one have ſeveral cauſes of action againſt two, and make a 
joint releaſe to them: this ſhall be taken to be a releaſe of all 
joint and ſeveral cauſes of action. | 
Bro, Releaſe * So if an executor have ſome cauſe of action for himſelf, and * P. 345. 
z ſome for his teſtator, and he releaſe all actions, indefinitely; this 
releaſe doth diſcharge both ſorts of actions (2). 
Co, fuper If the tenancy be given to the Lord and a ſtranger, and to the 
bheirs of the ſtranger, and the Lord releaſe to his companion 
all his right | in the land; this ſhall enure not only to paſs his 
eſtate in the tenancy, but alſo to extinguiſh his right in the 
Seigniory. 
Perk, ſect, If there be Lord and tenant of two acres, and the Lord releaſe 
Bro. Releaſe All his right in one of them to the tenant ; hereby the ſervices 
* 3. are extinct for both. So if one have a rent- charge out of twenty- 
acres, and releaſe all his right in one acre; hereby all the rent 
is extindt. And yet if A. leaſe white-acre to B. for life, ren- 
dering rent, and afterwards doth releaſe part of the rent; this 
is good only for ſuch part. 
„„ Releae If Il be ſeiſed of land in fee, and I make a leaſe of it to one 
for life, and after I releaſe all my right in the land for the life 


P 8 n 
_—_— * 


(1) See accordingly 1 Mood 512.—and more amply as to the operation of a releaſe of all demands, in Bac. 
Ar. Releaſe (I.) Vin. Abr. Releaſe (U). 

(2) In Bac. Abr. Releaſe (E.) it is ſaid, but yet in ſome caſes ſuch eneral words may according to TE in- 
tention of the parties be reſtrained. ---ſce the caſe of Hutchinſon v. Savage, as to this point, in 2 FLY Raym, 
1 306, 
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3. In reſpect of the 
time or eſtate. 


* P. 346. 


Of R E L E A 8 k. Chap. 19. 


of the tenant for life, ſo as neither I nor my heirs ſhall have, 
claim, or challenge, any thing or right in that land for the life 
of the tenant for life; by this releaſe, nothing is extinct or 
diſcharged, but the cauſes of action of waſte that were then, 
and not any cauſe that ſhall happen afterwards. 

If a ſtatute be entered into the twentieth of April, and che 
conuſee by a releaſe dated the nineteenth of April (meaning to 


except this ſtatute) doth releaſe all debts and demands till the C.. 


making of the releaſe; by this releaſe the ſtatute is diſcharged : - 
But if the words had been to the day of the date of the releaſe, & 
cbntra. 

"If a promiſe be of two parts, and he to whom it! is wade doth 
releaſe one part, it ſeems this is a releaſe of both. 

If A. 1ſt. Jan. enter into an obligation of forty pounds 40 
B. and B. 13th, Fuly make a deed thus, it is agreed between 
B. on the one part, and A. on the other part, that upon good 
conſiderations B. doth acknowledge himſelf fully ſatisfied and 
diſcharged of all bonds, debts, ar demands whatſoever, from 
the beginning of the. world to this day by the faid A. and that. 
he the ſaid B. is to deliver all ſuch bonds as he hath yet unde- 
livered to 4. except one bond of forty pounds yet unforfeit, 
which is for the payment of, Ce. Which was the obligation 
before : in this caſe it was adjudged a good releaſe and dif- 
charge of all the bonds excepting that one, and that this ex- 
ception ſhall go to all the 17 | 

A releaſe of a right, or of an action, cannot be for a time, but L 
it will be for ever. And therefore if a releaſe be made to any 
* one that hath a fee-ſimple by wrong, by him that hath the 
right, for one hour, one year, for life or years; this 1 is a good 
releaſe for ever. | 

And if the diſſeiſee releaſe all his right in the land to the 
diſſeiſor without naming his heirs, or ſetting down any time 
how Tong the releaſee ſhall have the land or the right of the 
diſſeiſee therein; this is a good releaſe for ever, and doth make 
the eſtate of the diſſeiſor good for ever, and ſo doth make a 
good eſtate in fee-ſimple without theſe words [his heirs, &c,] 
And if the diſſeiſor or his heir make a gift in tail, or a leaſe 
for life, and the diſſeiſee releaſe all his right to the donee or 
leflee for life, to have and to hold for life only ; this is a good 
releaſe of his right for ever. 

But if the diſſeiſee do diſſeiſe the heir of the diſſeiſor, and 
make a leaſe to him for life (which is a releaſe in law) ; by this 
the right is releaſed during that time only. So if one joint- tenant 
or parcener releaſe to the other, all his right in the land, with- 
out the words [heirs] or any more words: this releaſe doth 
oy to his companion his whole intereſt for ever. And when 

Lord, or grantee of a rent, releaſe to the tenant, or terre- 
tenant generally; by theſe releaſes, a fee-ſimple is transferred 
without any words of his heirs, Sc. And yet the Lord may re- 
leaſe his ſeigniory to his tenant, to hold to him in tail or for 
life, and this ſhall be taken and enjoyed accordingly, But if 
the Lord doth releaſe the ſeigniory to his tenant without any 
words of heirs put in the deed, the ſame is extinct. 


8 or mM 


And if I let land to a man for term of years, and after I re- Lic ſect, 
leaſe to him all my right which I have in the land, without 45. my 


uſing any other words in the deed ; or releaſe to him, to have | 
4 an 


Chap. 19. % a RELEASE. 
and to hold for his life ; in both theſe caſes, he hath an eta 
for his life only. 
And if J leaſe land to a man for his own life, and after re- 
leaſe to him, to have and to hold for his own life ; ; hereby he 
hath but an eſtate for his own life. 
But if I make a leaſe to him for another's life, and after re- 
Teaſe to him, Habendum for his own life; by this he hath an 
eſtate for his own life. 
But if I be ſeiſed of land in fee - ſimple, and let it to anther 
for life or years, and then releaſe all my right to him, to have 
and to hold to him and his heirs, hereby he hath the fee- 
. imple. And if I releaſe all my right to him, to have and to 
Hold, to him and the Heirs of his bag hereby he hath an 
eſtate A 
And if one be ſeiſed in fee of a rent ſervice or rent- charge, 
ad grant it firſt for life, and then releaſe it to the grantee, to 
* hold to him and his heirs, or to him and the heirs of his bo- * p. 347. 
dy; this ſhall enure as an enlargement according to the agree- 
by -b 
But if one grant a rent-charge for life out of his land ge novo, 
4 after releaſe to the grantee all his right in the rent, to have 
and to hold to him in fee- Umple, or fee-tail ; this doth not en- 
large the eſtate. 
> rag And if tenant in tail, or for life, make a leaſe for years; and 
24 E. 3. 28. after by deed doth releaſe all his right to the leſſee for years in 
poſſeſſion, to hold to him and his heirs for ever; this will not 


make the eſtate of the leſſee goon for longer time than the life of 
the releaſor. 


Lit. fett- 
549. 


Sfp If one make a leaſe for ten years, the remainder for twent 
* years to another, and he in remainder releaſe all his right to the 
| leſſee for ten years; in this caſe, the releaſee hath an eſtate for 
thirty years and no leſs, for one leaſe for years cannot drown in 
another (1). 
Lit, ſe.t, If I let land to a woman ſole for her life, or for years, and ſhe 
8 take a huſband, and after I releaſe to them two to hold for their 
ge. lives; this ſhall enure no further than the intent, and in the 


firſt caſe he ſhall hold jointly with his wife, but in her right, 
whilſt ſhe doth live, and after for his own life if he ſurvive ; 
and in the laſt caſe, they ſhall have the frechold jointly. 

Co, ſuper If there be Lord and tenant by fealty end rent, and the Lord 

e. granteth the ſeigniory for years, and the tenant attorneth, and 
the Lord releaſeth his ſeigniory to the tenant for years and to 
the tenant of the land generally ; by this, the ſeignory is extinct 
for ever, and the eſtate of the lese N But if the releaſe be 
to them and their heirs; then the leſſęee ſhall have the inherit- 
ance of the one moicty, and the other 1s extinct. 


ind. 


(1) But he that has an eſtate for ten years may ſurrender to him that has an eſtate for twelve years; and the 
eftate is drowned and the other ſhall come into poſſeſſion ; and a ſurrender to him that has a greater eſtate for 


years is good as to him that has an eſtate for life, and where the ſurrender is to a fermor in reverſion, it is 


all one if the reverſioner had a greater eſtate for years or not, Cro. Eli. 302. Ain. Abr. Merger (G.) Merger 
is deſcribed to be whenever a greater eſtate and a leſs coincide and meet in one and the ſame perſon without any 
intermediate eſtate; whereby the Jeſs is immediately annihilated, or is ſaid to be merged, that is ſunk or drown- 
ed, in the greater. — Thus, if there be tenant for years, and the reverſion in fee- ſimple deſcends to or is pur- 
chaſed by him, the term of years is merged in the inheritance, and ſhall never exiſt any more. But they muſt 
come to one and the ſame perſon in one and the fam? right; elſe, if the freehold be in his own right, and he 
has a term in right of another (en auter droit) there is no merger, 2 Bl. Com. 17%. —and fee. fully as to the 
doctrine of merger in the ſeveral abridgments, Ec. under titles Merger, and Extinguiſhment, 
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342 „ be e way 
10. Acquittance, An acquittance is a diſcharge i in writing of aſum of money, or Terms * 
1 other duty, which ought to be paid or done; as, if one be bound 


to pay money on an obligation, or rent reſerved upon a leaſe, 
or the like ; and the party to whom the money or duty ſhould 
be paid or done, upon the receipt thereof, or upon ſome other 
agreement between' them, maketh a writing under his hand, 
_ witneſſing that he is paid or otherwiſe contented, and therefore 
doth acquit and diſcharge him of the ſame; the which is ſuch a 
diſcharge and har in the law, that he cannot demand and recover 
the ſame again contrary thereunto, if the acquittance be ſhewed. 
11. Where a min * The obligor is not bound to pay money upon a ſingle bond 2: x. 4.5. 
js not bound to pay unleſs the obligee will make to him an acquittance or releaſe. ff. = 


money without de Nor is he bound to pay it before he hath the acquittance. And 22 F. 4.0. 


hath an acquittance. Bro. Debt 
* P. 348. + in this caſe the obligor may compel the obligee to make him an 43. Obi. 


acquittance. And ſo it is in caſe of a ſtatute merchant; one is 
not bound to pay the money thereupon, before he hath the ac- 
quittance or releaſe of the plaintiff. But otherwiſe it is in caſe 

of an obligation with a condition, for there a man may aver pay- 
ment (1). _ 

= becauſe ſtatutes, recognizances, and obligations, are of. 

ten uſed and tend to the ſtrengthening of the common aſſurances 

of the kingdom, we may not in any wiſe paſs them over, but 
muſt take ſome ſurvey of them. And firſt of a . 


* **» — TG 
— 


— 


(1). See fully in what caſes payment may be refuſed without an acquittanee given, Vin. Abr. Acquittance 
(A.) 

+ In the bran editian of the Touch/tone there is a miſtake i in numbering the pages; the numbers between 
p. 348. and b. 353 being omitted. 
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. 8 
Of a Statute. | 
Terms of * AF Statute is a bond or obligation of record: but this word * P. 352- Eo | 
8 A is ſometimes uſed in another ſenſe, viz. for a decree 1. Staruce, © . | | 
den Bagel. made in parliament, called an AQ of Parliament. ST | I 
11 Ed. I, And of theſe obligations there are three kinds: 1. A ſtatute 2. 2ucruplex: —_ 
merchant : 2. A ſtatute ſtaple: 3. A recognizance. The ſta- $tatate merchant. ö it 
tute merchant, is a bond acknowledged before one of the 2. 2 | | ö 0 
clerks of the ſtatute merchant, and the mayor, or chief war- | 
den of the city of London, or two merchants of the ſaid cit | 
for that purpoſe aſſigned, or before the mayor, chief warden, nh e 
or maſter of other cities, as York, Briſtol, or the like; or the | - | 146 
bailiff of any borough or village, or other ſufficient men for 
that purpoſe appointed and authorized, ſealed with the ſeal of 
the debtor or recogniſor, and of the King, which is of two 
pieces; the greater whereof is kept by the mayor or chief 
warden, and the leſſer by the ſaid clerk : and the form of it 
is thus: Noveritis Sc. me A. B. teneri C. D. in centum libris 
ſolvend. eidem ad feſtum S. Mich. proxim. Et niſi fecero, concedo | 
quod currat ſuper me & heredes meos diſtrictio & pena in flatuto | 
domini regis edito apud Weſim. Dat. &c. And this, albeit at firſt | 
it was ordained and uſed for merchants only, yet at this day it 
is and may be uſed and given by any others, and is become one 
of the common aſſurances of the kingdom (1). 
2 The ſtaple doth ſignify this or that town or city, whither Statute flaple. Qi. 
1,2,  &, the merchants by common order and commandment do carry | 
Ale. eb 9. their commodities, as wool, and the like, to utter by the great. 
22 H,8 


And the ſtatute ſtaple is either properly or improperly fo called: 


co. ſuper that which is properly ſo called, is defined to be a bond of re- 
16 Hl. 16. cord acknowledged before the mayor of the ſtaple in the pre- 


ſence of one or two conſtables of the ſame ſtaple, and is fealed 
with the ſeal of the ſtaple, and ſometimes alſo with the ſeal of 
the party, the which it ſeems is not neceſſary. And this is 
founded upon the ſtatute of 27 Ed. 3. cap. 9. and was invent- 
ed, and is uſed only for merchants and merchandizes of the 
fame ſtaple : this is of the ſame nature as the ſtatute merchant is. 
That which is improperly ſo called, is alſo called a recogni- 
zance, which is alſo a bond of record, teſtifying that the re- Recognizance, 
cogniſor doth owe to the recogniſee a ſum of money. And of Ws: 
| theſe there are divers kinds; for there is one recognizance 
founded upon the ſtatute of 23 H. 8. cap. 6. The form 
whereof is this: Noveritis &c. me A. B. teneri C. D. tn centum 


et, 


* 


2 — — — 


(1). Statute merchant and ffatute flaple are deſcribed by Mr. Juſtice Black/tene (in 2 vol. Com. 160.) to be 
ſecurities for debts, originally permitted only among traders, for the benefit of commerce; whereby the lands 
of the debtor are conveyed to the creditor, 'till out of the rents and profits of them his debt may be ſatisfied; 
and during ſuch time as the creditor ſo holdeth the lands, he is tenant by ſtatute merchant, or ſtatute ſtaple.— 
Statute merchant is purſuant to the ſtat. 13 Edw. 1. de mercatoribus. —Statute ſtaple is purſuant to the 27 Edu. 
3. c. 9.— Though the ſtatute merchant was firſt introduced and wholly calculated for the benefit of merchants, 
yet they were not long ingroſſed by them; for other men finding from their own obſervation that they were 
much of the ſame nature with judgments given in Meſiminſter Hall, but obtained with infinite leſs trouble and 
expence, out of regard to their own intereſt and quiet, eafily fell into this way of contracting, and by degrees 
it came to be improved into a common aſſurance—Sce Hictford's caſe, I inch, Rep. 83 
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 libris folvend. eidem ad fe um S. Mich. * proxim, Et ſi defecero 


in ſolutione debi. predict. volo & concedo quod tunc currat ſuper 
me heredes & executores meos pœna in flatuto flapule debit. pro 
marcbandiſis in eadem emptis recuperand. ordinat. & proviſ. dat. 

&c. And this is always to be acknowledged before the chief 


juſtice of the King's Bench, or of the Common Pleas in the 
term time, or in their abſence out of term, before the mayor 


of the ſtaple at / ęſimiuſter, and the recorder of the city of 


ſeal of the conuſor, and with the ſeal of the King appointed 


for that purpoſe, and with the, ſeal, of the chief juſtice, mayor 
and recorder before whom it -is; acknowledged; and they, be- 
nal fore Whom it is taken, do aide, their names to it: and 


deal kee et 


Bail. 


Prerogative. 


Conuſor. 
Coauſee. 


* P. 366. 


$2 £4,  - = 


any. other ne ere for. payment Be, debts, or © of 


the nature of judgements. had upon ſuits in the courts of 
King's Bench and Common. Pleas, and therefore bey are call- 
ed pocket judgements. | 

There are alſo divers other kinds of recognizances, that are 
taken by and acknowledged before the Lord Keeper, Maſter of 


the Wards, Maſter of the Rolls, Maſter of the Chancery, 


Juſtices of the one bench or of the other (ſome of which are 


called bails) Barons of the Exchequer, Judges in their circuits, fl. 


Juſtices of the Peace, Sheriffs, and others; ſome whereof are 
by the common law, and ſome by certain ſtatutes. And a- 


| London 505 the time being (1). And it is to be ſealed with the 


dther things: and this alſo is of the ſame nature as the ſtatute 
merchant 1 is: and both this and the two former, are much of 


Co, 8. 153. 


See ſtatutes 
33 H. 8. 

c. 22. 39. 

.. 
10H. 6. e. 1. 
Dier 315. 


F. N. B. 
251. f. 132. 
c. 133. a, 68. 
a. 


mongſt theſe, ſome are without ſeal, and recorded only, and 


ſome are ſealed and recorded alſo: and ſome of them are in a 
ſum certain, as the recognizances taken in the Common Pleas 
for bail are, and ſome of them are incertain, as thoſe recogni- 
zances that are taken for bail in the King's Bench; which are 
after this manner, Si ſudicium redditum Ge. tunc volb & con- 


cedo, that the debt recovered againſt the defendant ſhall be 


levied of my goods and chattels, Sc. And theſe alſo are 


much of the nature of the former kind of recognizances. And 


all obligations made to the King are of the nature, and have 
the force of a recognizance (2). 

Statutes and recognizances are ſometimes ſingle, without any 
defeaſance; and ſometimes they are double, i. e. with a de- 
feaſance or condition, upon the performance whereof the ſame 
are to be avoided. 

The debtor, or he that doth enter into the ſtatute or re- 
cognizance, is called the recogniſor, or conuſor; and the 
debtee, or he to whom. it is made, is called the recogniſee or 


3» What ſhall be FOG: 


laid a good ſtatute 


or recognizance, 
and what not: firſt, 


* To- make a good ſtatute or obligation of record, the wa 
preſcribed muſt be purſued. 1. In relpect of the perſons before 


im reſpett of the per- whom: and therefore, the ſtatute merchant, or ſtaple, or the 
ſons before whom 


it is acknowledged. recognizance founded upon the ſtatute of 23 H. 8. may not 


Dier 35. 
Lit, Bro. 
ſect. 484, 
511. 

F. N. B. 
87 "A 


— 


(1) A recognizance is an obligation of record, which a man enters into before ſome court of record or 


magiſtrate duly authorized, with dn to do ſome particular act; 


as to appear at the aſſiſes, to keep the 


peace, to pay a debt, or the like, It is in moſt reſpects like another bond: the difference being chiefly this, 
that the bond is the creation of a freſh debt or obligation de nov, the recognizance is an acknowledgment of 
a former debt upon record. 2 Bl. Com. 341. 

(2) See more amply as to the nature and deſcription of regs merchant, — ſtatute ſtaple, - and recog- 


ni zance, in Vin. 


4 


Ar. Statutes (E. 11.) Com. Dig. Statute-ſtaple (A.) - Bac. Abr. Execution (B.) 


be 


| Dier 
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be acknowledged before any others beſides the perſons ap- 
pointed by the ſtatutes. Neither may any other recognizance 
be acknowledged before any, but ſuch as either have power ex. 
io, and by their offices to take them, or have ſpecial com- 
bier 20. miſſion ſo to do; and therefore a recognizance taken by a con- 
ſtable 1s void. If a recognizance be made to the Lord Keeper 
and two others, and it be acknowledged before himſelf, this 
is void as to him. 2. In reſpect of the manner of makin 
and acknowledging of it. And therefore if 


Chap. 20. 


343 


8 Secondly, in reſpect | 
the ſubſtantial of the babe of 


form appointed by the ſtatutes be not obſerved, it will be nga. þ it. 


Hotline Void. If therefore a ſtatute merchant. be not led with the 
wer ee bel o debtor, and there be not a ſeal of two pieces an- 


Paſ{b.35El- nexed to it, this is no good ſtatute, neither can it take effect 


— as a ſtatute; howbeit in this caſe, if it be delivered by the 


party, it may take effect as an obligation: but if the variance Obligation; 


from the ſtatutes be only in ſome circumſtance, this will not 
hurt a ſtatute or a recognizance. And therefore it 1s held, 
that albeit there be no time ſet for the payment of the money 
in the ſtatute, yet the ſtatute is good, for then it is due preſent- 
Perk. three ly. And albeit the ſtatute be written with another's hand, 
any and not with the hand of the clerk of the ſtatutes or the like, 
yet is the ſtatute good enough. And if a ſtatute ſtaple be not 


ſealed with the ſeal of the party that doth acknowledge it ; 


yet it ſeems it is good enough, for the ſtatute doth not re- 


quire it: but a recognizance within the ſtatute of 23 KH. 8. 
cannot be good, except the ſeal of the party be to it, for ſo 
are the words of the {tatute (1). 


oo. 8.153 If a recognizance or a ſtatute be to pay money at ſeveral. 


days, it 1s good enough; and if the conuſor fail one day, ex- 


ecution may be ſucd of the whole ſtatute (2). 


Seat, 27 kl. Every ſtatute ſtaple or merchant, 


cap. 4. 


acknowledging, to enter a true copy thereof, ſhall be void, 


againſt all perſons, their heirs, ſucceſſors, executors, admini- 
ſtrators and aſſigns, except thoſe only, Sch for good: con- 
after the acknowledging of the ſame ſtatute, 


ſideration ſhall, 


purchaſe the land or any part liable en or any rent, 
leaſe or profit out of it. 


Fiz. Ac- 

comet. 97+ the fruit and effect thereof, are not like to the proceedings in 
8 other caſes of ſuits upon obligations and the like, to reduce 
0 toto. them to judgment; but as they are in their own nature much 
at. Aon like to the nature of a judgment, ſo is the proceeding and exe- 


Mercatorie 


bus. 


e. 9, F. N. B. 


130. 131. 

55 Fi ceeding: or otherwiſe, if he like not this courſe, he [or, if he 
9 7 „ be dead, his executor or adminiſtrator, and, if his executor be 
76.7 . dead, the executor of his executor] may, as ſoon as the ſame 
69% is forfeit, have preſent execution of it after this manner: he 


— — — 


not brought to the 
clerk of the recognizances Within 4 months next after the 


* The proceedings upon a ſtatute or recognizance, to have * 


cution thereupon much like to the proceding and execution 
b. 3. upon a judgment: and therefore the conuſee may, if he pleaſe, 
bring an action of debt upon a ſtatute, and wave all other pro- 


* P. 356. 
4 All the proceeds 
ings upon a ſtatute 
or recognizance 
and the manner and 
order of execution 
thereupon, 


+ 


(1) See the ſtatute 8 Geo. 1. c. 25. being an act fas ſupplying ſome defects in the ſtatute of the twenty-third 
of king Henry the eighth, intitled, an act for obligations to be taken by two chief Juſtices, the mayor of the 
ſtaple and the recorder of London, and for ſetting down the time of ſigning judgment in the principality of 


IV ales, and counties palatine. 


(2) Sce further what {hall be deemed a good ſtatute merchant, ſtaple, or recognizance in Vin. Ar. Statutes 


(F.) 
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Certiorari, 


Capias. 


| Extendi facias. 


Duid. 


P. 357. 


Liberate Quid. 


Extend. Quid. 


„ ow 


as the conuſee is to have them. 
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uſt bring his ſtatute to the Mayor and-clerk and other officer, 

fore whom it was acknowledged; and there if they find the 
record of it, and the day to be paſt for the payment of the 
money, they are to apprehend and impriſon the body of the 
conuſor, if he be a lay- perſon, and can be found within their 
juriſdiction; and if he cannot be found there, they are to cer- 
tify the record into the chancery, which alſo, if they refuſe to do, 
they may be compelled thereunto by a certiorari; and if that 
certificate be faulty, or execution be not done upon it by rea- 


ſon of the death of the conuſee or otherwiſe, the conuſee or 


his executor, or admipiſtrator, may have another certificate; 
and thereupon, in caſe of the ſtatute merchant, he ſhall have 
a writ of capias out, of the chancery, directed to the ſheriff of 
the county where the conuſor lives, to apprehend and impri- 
ſon him (if he be not a clergyman) and this is to be returned 
in the Common Pleas or King's Bench. And when the 
conuſor is taken, he ſhall have time for a quarter of a year to 


Co. {oper 

Lit. 290, 

Stat. 23 H. 
e. 6. 


5H. 4. e. 12. 


N . 7. 


14 Ed. 3. 11. 


Lit. Bro. 
Sect. 294. 
123. 226. 
Dier 299. 


Co. Co 87, 4 


32. 57. 66. 
Stat. 11 H, 
6. c. 10 

Kitch. 116. 


make his agreement with the conuſee, and to ſell his lands or 


goods to ſatisfy the conuſee: and for that purpoſe he may ſell 
his lands or goods, albeit he be in priſon, and his ſale is good 
and lawful: and if in that time he do not ſatisfy the conuſee, 
or if upon the capias the ſheriff return a non eft inventus, then 
by another writ [or by divers writs, if the lands or goods lie 


in divers counties] called an extendi facias. And in the caſe of 


a ſtatute ſtaple, preſently after the certificate into the Chancery, 
the conuſee ſhall have a writ to take his body, and extend his 


lands and goods returnable in Chancery: and this writ is a 


commiſſion directed to the ſheriff of the county where the 
lands and goods lie, for the valuing of the ſame ; whereby all 
the lands, goods and chattels of the conuſor ſhall be appraiſed 
and valued at a reaſonable rate by a jury of ſworn men, charg- 
ed by the ſheriff for that purpoſe ; which inquiſition ſo taken 
is to be returned by the ſheriff, and thereupon” the lands, 
goods and chattels are to be taken into the ſheriff's hands, and 
by him to be delivered to the “ conuſee (which the ſheriff may 
do if he will without any writ) to hold unto the conuſee until 
he be ſatisfied his debt and damages. And if the ſheriff refuſe 


ſo to do, the. conuſee ſhall have a writ out of the chancery 


called a liberate, to compel him to deliver to the conuſee the 


lands, goods, and chattels, ſo found by inquiſition, and taken 
into his hands upon the extent, which the ſheriff need not to 
return; or the conuſee may enter upon the land himſelf, and 
take the goods out of the ſheriff's hand: and this act of the 


| ſheriff and jury upon this writ is called an extent: and if the 


jurors or appraiſors upon the extend? facias, overvalue the lands 
or goods in favor to the debtor, the conuſee hath no remedy 
but by motion in that court where the writ is returnable at 
the return day, or at leaſt the ſame term wherein the writ is 
returnable, to deſire that the appraiſors may take the lands or 
goods at the rate they have valued them, in the ſame manner 
But if the conuſee accept of 
the lands and goods from the ſheriff, or ſuffer the term to paſs 
wherein the writ is returnable, he is too late, and hath no 
remedy. at all. And if the appraiſors do undervalue the lands 
or goods in favour to the debtee, it ſeems the conuſor hath no 
remedy at all, for he may at any time pay all or the reſidue of 


2 pPleaſe. 


Adjudged. 
Butler v. 
Wallis, pas. 
38 Eliz. 6. 
R. 


the debt and damages unlevied, and have his land again if he 


od 7 


Chap. 20. vo Tx FF UT E. 


pleaſe. And in caſe where the inquiſition or extent taken and 
made, is inſufficient, as if part of the land only be extended 
in the name of all the lands, or it is found the conuſor died 
ſeiſed of land, and it is not ſaid of what eſtate, or the like, 
the conuſee ſhall have a new extent, and this is called a re- = 
extent; and this he may have, albeit the lands or goods be rating 
delivered to the conuſee by a liberate, if the conuſee have not 
entred upon and accepted it, but if he once accept it, he can 
never after have a re-extent : and when the conuſee is in poſ- 
ſeſſion of lands by ſuch an extent as before, then is he tenant 
by ſtatute ; and after the conuſee is once ſettled in peace in the 
lands extended, he ſhall hold it until he be fatisfied his debt, ae 
and his reaſonable coſts and damages for travel, ſuit, delay, OE 
and expence. But it ſeems the time ſhall not run out nor be 
ſaid to begin until the entry of the conuſee into the land; for 
if the land be extended and remain ſeven years without a 
| liberate made, yet he may have a liberate at the end of the 
ſeven years; and as ſoon as the conuſee ſhall be ſatisfied his 
debt and damage by the goods and chattels of the conuſor, and 
by the ordinary and certain, or extraordinary and caſual profits 
of the land, the conuſor ſhall have his land again : and for that 
purpoſe, if the conuſee refuſe to give him an account, and to 
yield up his land to him the conuſor, howbeit he may not 
enter, yet he may compel the conuſee thereunto by a writ called ,,;,, racias ad con- 
a venire facias ad computandum, in the nature of a ſcire facias ; putandom. Quid, 
by which the conuſor ſhall call the conuſee, his * executors & P. 358. 
or adminiſtrators, to account ; and if, upon the account, it ſhall | 
appear he is ſatisfied, the conuſor ſhall have his land again; 
and if it appear he is over-fatisfied, he ſhall anſwer the over- 
plus to the conuſor. But the conuſor may not enter upon the 
conuſee until he hath brought this writ, and made it there- 
upon to appear that the conuſee is fatisfied (1). And in caſe the 
conuſee be dead, his executor or adminiſtrator may have exe-  _ 
cution of the ſtatute without any Scire facies, upon the ſhnewingg 
of the ſtatute and the teſtament in Chancery. And if the ſhe- 
riff return that the conuſor is dead, the execution ſhall be 
made of his lands only in the hands of his heir or the pur- 
chaſor ; but if the heir be under age, the execution cannot be 
done until he be of full age: and if the conuſor die in priſon, 
the execution ſhall be of his lands, goods, and chattels : and 
if the gaoler that hath him in priſon ſuffer him to eſcape, he 
muſt anſwer that debt: and if it fall out that the conuſee, his 
executor or adminiſtrator, be ouſted, or diſturbed of his exe- 
cution by the conuſor himſelf, or any other during the time of 
the extent, he may relieve himſelf againſt the diſturber by 
aſſiſe, or other action, as another in the like caſe may do: and 
if he be rightfully ouſted or diſturbed by one that hath better 
right, as by one that hath a former ſtatute or the like, or by 
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Age. 


Eſcape. 


— 


—_—— 


(1) And when the conuſor brings a Scire facias ad computandum, at common law the conuſee ſhall not 


account according to the true value, but according to the extended value; and if the conuſee is ſatisfied by 
the extended value, the conuſor ſhall recover; or, if the conuſor will pay down the reſt of the money which 
is behind with damages, he ſhall alſo recover. But if the conuſor will ſue the conuſee in a court of equity, 
then he ſhall bring him to account for what he hath received of the profits above the extended value. Marſh 
v. Lee, 2 Vent. 338.—See further as to the conuſors remedy when the conuſee is ſatisfied, in Bac. Abr. Exe- 
cution (B. 7.)—Cem. Dig. Statute-ſtaple (G.) —and Vin. Abr. Statutes Merchant (P. a.) where in pl. 3. it is 
laid—Scire facias ad computandum does not lies againſt conuſee upon a ſtatute-merchant or ſtaple ; per Bank 1. 
god nota bene, — Br. Abr. Scire facias pl. 153, Cites 22 Af. 44. — Br. Ar. Statute- Merchant, pl. 24. cites, S. C. 
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the act of God, as by fire, water, or the like; in theſe caſes, 
the conuſee ſhall hold the land over after the time of his ex- 
tent, until he be ſatisfied. But when it is through his own 
neglect only that he is unſatisfied, as where the lands are de- 
livered to him by the /berate, and he after his entry into 
them make a conditional ſurrender of them; as if lands of the 
value of 101. by the year, be delivered to him in execution for 
401. and he within four years make a conditional ſurrender of 
hem to the conuſor, and after he enter for the condition 
broken, in this caſe he ſhall not hold the land over the four 
years, for he muſt take the profits upon his extent preſently : 
the proceeding in execution of the ſtatute ſtaple, and the recog- 
nizance founded upon the ſtatute of 23 H. 8. is after the fame 
manner throughout as the proceeding in execution of the ſta- 
tute merchant is; with theſe differences only; that, upon the h. 7 76 
execution of the ſtatute merchant, there doth iſſue forth a He, 
capias againſt the body before, any execution be to be made of 
the lands, or goods and chattels, and the lands and goods 
cannot be extended until a quarter of a year be paſt after the 
body is taken, or the ſheriff have returned a non eſt inventus ; 
but upon the execution of the ſtatute ſtaple and the recogni- 
zance, the body, goods, and lands may be taken together at 
the firſt ; this therefore is a more ſpeedy remedy than the for- 
mer. Alſo upon a ſtatute merchant, one may have an action of 
debt; but otherwiſe upon a ſtatute ſtaple; and the capras upon 
829? 2 Hatate merchant may be returnable in the King's Bench, or 
F. 299. Common-Pleas, but * the writ of execution upon We other 
| is to be returned in the Chancery. 
The proceeding upon the other ſort of recognizances is after pier 36 
another manner; for upon recognizances at the common law, Nie _ 
if the money be not paid at the day, the conuſee, his executor, Wet. 2. 


chap. 18, 
or adminiſtrator, is to bring a ſcire facias againſt: the conuſor, Bro. Ee. 


or if he be dead againſt his heirs when they be full of age; or 8 
if the lands the conuſor had at the time of entring into the re- 44 715 
cognizance, be ſold, againſt the purchaſers of theſe lands which 
the conuſor had at any time after the recognizance entred into, 


to warn them to come into that court whence the Scire facias 


© Ä. oo w IO 


cometh, and to ſhew cauſe why execution ſhould not be done c 

upon the ſaid recognizance; and if the party or parties cannot - 

be found to be warned, or being warned do not appear at the 8 

Elegit. time, or appearing ſhew no cauſe why the debt ſhould not be 62 

levyed, then the conuſee ſhall have execution of a moiety of his | 

| lands by egit, or, if the conuſor be living, of all his goods by 2 

Levari facias. levari or fieri facias at his election; but he cannot have execu- 3 
Fieri facias. * tion of his body, unleſs he bring an action of debt upon the Co. 
recognizance, or it be by courſe of the court, as it is in the | 570 

8 King s-Bench upon a bail, in which caſe a capias doth lie. an 
Sureties. The proceeding againſt the ſureties in ſtatutes ſhall be as the sr. ee wer- 555 
nraceediog againſt the principal; but in caſe where there are «re Mer 


movcables of the principal to ſatisfy the debt, the ſurety (as it 
ſeems) ſhall not be charged (1). 


5. What things are When a man doth enter into a ſtatute or recognizance, the 1 


| : ſubject and liable i 
| to execution upon a land of the conuſor is not the debtor, but the body; and the GI 


| ftarute or recogni- land is liable only in reſpe& that it was in the hands of the Sichen. 


— 


3325 


| (1) See more e amply as to the manner of ſuing out execution on ſtatutes and recognizances ; and wherein 
5 BY. recognizance differs from the ſtatutes, and they from each other, in Bac. Ar. Execution (B. 2.)—Vin. Abr. 
N 'Statutes-merchant (K.) - Com. Dig. Statute-ſtaple (D.) 

| 3 conuſor 


ein 


Chap. 20. 


catoribus. 
Co. 3. 12. 
Plow. 72. 
Co. 2. 59. 
Lit, ſect, 
358. 5 
Dier 205. 
Bro. Stat. 
Merchant 
44 

Dier 7. 
Co. ſuper 


Lit. 374 


Dier 373+ 


Doct. & 
Stud. 53. 
Bro. St. 


Marcha. 44. extendable and the conuſee may diſtrain for it. 


Dier 205, 
i Harring- 
ton's caſe, 
Paſch. 9. 

Jac. B. R. 
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conuſor at the time of acknowledging of the ſtatute, or after; zue: and when, 


and how; aud What 


and the land is not charged with the debt, but chargeable 


only at the election of the conuſee; but the perſon is charged; 
and the land is chargeable in reſpect of the perſon, and not the 


perſon in reſpect of the land. And therefore albeit the conuſor 


not. 


alien his land to another, yet he remains debtor ſtill, and his 


body and his goods ſhall be taken in execution: and yet, when 


execution is ſued upon the land, the land is charged and be- 


come debtor alſo. 
Stat. de Mer- 


The body of the conuſor himſelf, but not the body of his 
heir, executor, or adminiſtrator, is liable to execution and 
may be taken, albeit there be lands, goods and chattels to ſa- 
tisfy the debt; and all the demeſne and copyhold lands, tene- 
ments, and hereditaments, corporeal and incorporeal of the 
conuſor that are grantable over, as his manors, meſſuages, 
lands, meadows, paſtures, woods, rents, commons, tythes, 
advowſons and the like; alſo all his goods and chattels, as 
leaſes for years, wardſhips, emblements, cattle, houſhold- ſtuff, 
and the like, are liable to execution upon * a ſtatute. And 


therefore if a man make a leaſe for life, or years, and after en- 


ter into a ſtatute, or recognizance; this reverſion cam acciderit 
ſhall be ſubject to execution, and the conuſor cannot (as it 
ſeems) by any ſale thereof prevent it. And yet the contrary hath 
been held for law, Lit. Bro. Sef. 227. And if one make a 
teoffment in fee, or leaſe for life, reſerving a rent, this rent is 
' So if the 
leſſee for life make a leaſe for years rendring a rent, and then 
the leflee for life enter into a ſtatute; this rent is ſubject to 
execution, and it ſeems the conuſee may bring an action of 


aCo. 7. 33. debt againſt the leſſee for years for it. And albeit the rent 


Dier 7. 

Co. ſuper 
Lit, 374. 
Doct. & 
Stud. 53. 


Stat de Mer - 


catoribus, 


Dier 299, 


Plow. 82. 


Co. 7. 39. 
3. 12. 


Bro. Recog- 


nizence 3. 
Co. 1. 62. 


13H. 7. 22. 


Bro, Stat. 
Merchant. 


become extinct by the 


purchaſe of the conuſor or otherwiſe, 
yet as to the conuſee it ſhall be ſaid to be in efe and ſubject to 
execution ſtill, And therefore if a rent be granted unto me 
for my life after the death of my wife, and after I do acknow- 
ledge a ſtatute, and then my wife die, and then I releaſe the 
rent to the terre-tenant ; this rent ſhall be liable to execution. 
But annuities, offices in truſt, ſeigniories in frankalmoign, 
homage, fealty, rights, things in action, and ſuch like things, 
are not liable to execution upon ſtatutes or recognizances. 


Firſt, in reſpeQ of 
the nature and 
quality of the thing: 


themſelves. 


* P. 360. 


Alſo a remainder in tail, or in fee, after an eſtate tail in poſ- 
65. 2 89.2. ſeſſion, is not liable to execution in theſe caſes, except it 


happen to come into the poſſeſſion of the conuſor. 

The lands, tenements and hereditaments that are copyhold, 
albeit the conuſor have the fee-fimple of them, yet are ſubject 
to execution, only for the life of the conuſor; but his demeſne 
lands wherein he hath an eſtate in fee- ſimple, are liable to ex- 
ecution for ever if need require. 5 

The lands the conuſor hath in joint-tenancy with another, 
are ſubject to execution during the life of the conuſor and no 
longer; for after his death the ſurviving joint-tenant ſhall have 
all; but if the conuſor ſurvive his companion, then all the 
land ſhall be ſubject to execution: and the lands the conuſor 
hath as tenant in tail, are liable to execution only during the 
life of him being the tenant in tail; for afterwards they ſhall 
go to his iſſue in tail. And yet if the tenant in tail, after he 
hath entred into a ſtatute, ſuffer a recovery of the land intailed, 
in this caſe the land ſhall be ſubject to execution as af it _ 
| | 4 U ge- 


Second, in reſpe& 


of the eſtate, pro- 
perty, and poſſeſſion 
of the conuſor in 


the things. 
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8 P. 361. 


3. la reſpect of the 
time. 


quantity. 


P. 362. 


4. In reſpect of the 


r | Chap, 20, 


fee-ſimple land. And the lands the conuſor hath in the right 


of his wife, ſhall be charged and ſubject to execution only 
during the lives of the huſband and wife together, and no 
longer. 

If a feoffment be made in condition to make an eſtate to 
another by a day of the ſame land, and before the day the 
feoffee enter into a ſtatute or a recognizance; this land ſhall 
be ſubject unto execution until the feoffor . org for the 


e of the condition. 


* If one be diſſeiſed of land, and then enter into a ihe ; 


Lit. 9 n 
338. 


2. 39. 


this land ſhall not be ſubject to execution: : and yet if the 


conuſor do after recover the land by entry or action, it ſhall be 
liable to execution. 


The goods and chattels whereof the bees is folely poſ- 
ſeſſed, and poſſeſſed in his own right; and the goods and chat- 
tels of which he is jointly poſſeſſed with another; and the 
goods and chattels he hath in the right of his wife, are liable 
to execution. But the goods or chattels that he or his wife | 


| hath as executor or executrix to another, or as pledged only, it 


ſeems are not ſubject to execution. And if the conuſor deli- 


ver goods to another to deliver over to J. S. theſe goods before 


they be delivered over are liable to execution. And if he have 
leaſes for years in the right of his wife, and die before execu- 


tion be done, it ſeems theſe leaſes are liable to execution. 
Sed quære. But if the conuſor have goods in his cuſtody of 
another man's, or have goods he hath diſtrained in the nature 


of a diſtreſs, theſe are not liable to execution. | 
All the lands, tenements and hereditaments which the co- 

nuſor had at the time of the ſtatute or recognizance entred into, 

or at any time after, into whoſe hands by what means ſoever 


the ſame are betide and come at the time of execution, are 


ſubject and liable to the execution. But the lands the conuſor 
had and did put away before the time of the ſtatute or recog- 
nizance entred into, are not liable to execution. And all the 
goods and chattels the conuſor hath, and are found in his 
hands, at the time when the execution is to be made by the 
extendi facias, are liable to the execution. But the goods and 
chattels he had and did bond fide do away before the time of 
execution done, are not liable to the execution. 

And of all theſe things before ſubje&t to execution, the 
conuſee may take all or part at his pleaſure. And therefore if 


the conuſor have ſold his lands to divers perſons ; or have ſold 


ſome of his lands to divers perſons, or to one man, and keep 
the reſt in his hands, or it deſcend to his heir; the conuſee 
may ſue execution upon the lands in either of their hands at 
his election; ſo that if the cogniſee after the ſtatute entred 
into, and before execution, purchaſe part of the land of the 
cogniſor, he may notwithſtanding have execution upon the re- 
ſidue in the hands of the conuſor, or in the hands of his heir; 
and yet ſo that in ſome of theſe caſes his execution may be 
afterwards avoided, and he compelled to ſue execution again. 
The conuſee upon other recognizances ſhall have the fame 
chings in execution as a man ſhall have after a judgment in a 
ſuit in the King's-Bench or Common-Pleas by Fieri facias, or 
Levari facias, all his goods and chattels, and by elegit the 
moiety * of his lands, and all his chattels, beſides the cattle of 


* plow.and implements of 8 But in theſe caſes he 


3 cannot 


Stat. de Mer- 
catotidus. 


Co. 3. 11. 


12. 
Plow, 524. 
mga 0 171. 


24 71 


Cs. 3- 12, 
Stat. de Mere 
catoribus. 


Bro. Star. 
10. 48. 25. 
Plow. 72. 
See int. a 


Weſtm. 2. 
Chap. 1. 
Plow. 72. 
Co. 3. 12. 
Dier 306. 
Nelw. 100. 
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cannot take the body of the conuſor in execution, unleſs it be 
upon a new ſuit, or in caſe of bail in the King's-Bench. | 
Sur, 328, Howſoever by the common-law after a full and perfect exe- 6. Where a man 
8. chap. . cution had by extent returned and of record, there ſhall never 2 dave & fe. ex- 
be any re-extent, yet by a ſpecial Act of Parliament it is pro- 3 = NT 
vided, that if after lands, &c. be had in execution upon a juſt nv. 
or lawful title, wherewith all the ſaid lands, Sc. were liable, 
tied, or bound, at ſuch time as they were delivered or taken in 
execution, they ſhall be taken or recovered away from him be- 
fore he hath received his full debt and damages; in this caſe, 
after a Scire facias had againſt the conuſor his heirs, exe- 
cutors, adminiſtrators or purchaſors, he (or his executors or 
adminiſtrators if he be dead) ſhall have a new execution to levy 
the reſidue of the debt and damages then unſatisfied. Wherein 
On. 4. 66, theſe things are to be obſerved; 1. In caſe where the conuſee 
Plow, 61. is unlawfully and wrongfully diſturbed either by the conuſor 
Cs. Her or by a ſtranger, in the taking of the profits of the land deli- 
Lit. 299- vered to him in execution; there he may and muſt bring his 
action and recover damages, and theſe damages ſhall go toward 
his ſatisfaftion ; for in this caſe, and for this diſturbance, he 
ſhall not hold the land a day the longer. And where he is 
hindred by his own neglect or act in the taking of the profits 
of the land, as where his debt is 401. and he hath 10/. a year 
delivered to him by which he may ſatisfy himſelf in four years, 
and within the time he make a conditional ſurrender to the 
conuſor, and enter for the condition broken; in this caſe, he 
ſhall not hold the land over, neither ſhall he have any re-ex- 
tent. And where the let or diſturbance is ſuch as wherein the 
conuſee hath remedy given him by the common-law to hold 
the land over after the diſturbance removed; in this caſe, he 
_ ſhall have no new execution nor re-extent within this ſtatute ; 
for where the conuſee hath remedy in preſent; for part, or in 
futuro for all or part, this ſtatute extendeth not to it: and 
therefore where the conuſee is hindred in the taking of the 
profits of land by the act of God, as by fire, overflowing of 
water, or the like; or the act of the party conuſor, or any by 
or under him, as when one is bound to A. in a ſtatute of 
100/, and after to B. in a ſtatute of 200/. and B. extendeth - 
the land firſt, and then A. extendeth the land and taketh it 
away from B. or when the guardian in chivalry doth put out 
the conuſee by reaſon of the wardſhip of the heir of the conu- 
tor, or the wife of the conuſor doth claim her dower and put 
out the conuſee, or one diſſeiſe his leſſee for life, or ouſt his 
leſſee for years, and then acknowledge a ſtatute, and after exe- 
cution is ſued againſt him, and then the land is delivered to 
the conuſee, and & after the leſſee for life or years doth enter; 
in all theſe caſes, becauſe by the common law the conuſee may * P. 363, 
hold over the land after the time given him by the extent, and 
after the impediments removed, until he be ſatisfied his debt 
and damages, therefore, he ſhall have no aid of this ſtatute by 
re-extent; for he is then only to be relieved by this ſtatute 
when he is evicted and diſturbed, and is wholly and clearly 
withodt any remedy at the common-law. 2. Where the ſta- 


tute ſaith [until he Sc. or his aſſigns ſhall fully and wholly 
have levied the whole debt and damages] if he hath aſſigned 
ſeveral parcels to ſeveral aſſigns, yet all they ſhall have the land 
3. Where the words be 

[for 


but until the whole debt be paid. 


351 
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- cution theses, dl vied, delivery up of the ſtatute, purchaſe of part of the land 


© Of 3 A T TR Wet Chap. 20. 


rfor the which the ſaid lands, &c. were delivered in execu- 
tion] if A. difſeifor convey the lands to the King, who _ 
granteth the ſame over to A. and his heirs, to hold by fealty 
and 20/. rent, and after granteth the ſeigniory to B. B. ac- | 
| knowledgeth a ſtatute, and execution is ſued of the ſeigniory, 
A. dieth without heir, and the conuſee entreth and is evicted 
by the diſſeiſee; in this caſe, he ſhall have the aid of this ſta- 
tute ; but the perquiſite of a villain being evicted is out of the 
. ſtatute. 4. Where the words be [delivered and taken in exe- 
cution] yet if after the /iberate the conuſee enter (as he may) fo 
as the land is never delivered, yet it is within the remedy of 
; this ſtatute. 5. Albeit the ſtatute ſpeak only of the Recoverer, 
O bligee, Cc. and not of their executors, adminiſtrators or 
aſſigns, yet the ſtatute ſhall extend to them. 6. Where the ſta- 
| tute ſpeaks of a Scire facias out of the ſame court, Cc. if 
the record be removed into another court and there affirmed, 
he may have a Scire facias out of that court. 7. Where the 
ſtatute gives a Scire facias againſt ſuch perſon or perſons, &c. 
that were parties to the firſt execution, their heirs, executors, 
or aſſigns, Cc. this muſt not be taken ſo generally as the let- 
ter is; for if the firſt execution were had againſt a purchaſer, 
Ec. ſo as nothing in his hands were liable but the land reco- 
vered, if this land be evicted from the tenant by execution, no 
Scire. facias ſhall go againſt him, his executors Cr. but if he 
hath other lands ſabje& to execution, then a Scire facias lieth 
againſt him or his aligns, but not againſt his executor; nei- 
ther in that caſe can he have a Scire facias upon chis ſtatute 
againſt the firſt debtor or recogniſor, but if there be ſeveral 
aſſigns bf ſeveral parcels of lands ſubject to the execution, one 
Scire facias will lie againſt all the afligns (1). 
„, Where and by. A ſtatute or recognizance, and the execution thereupon, may Dyer 97. 
what means a fla, be diſcharged divers ways, as by defeaſance, releaſe, payment 35," 


13. 20, Af, 
ture or recogni of the money, debt, and damages, or the reſidue thereof unle- f. , 


zance, and the exe- Petia lace, 
be diſcharged, fac. by the cogniſee, or the like. And therefore if there be a de- 
png ee, feaſance to the ſtatute or * recognizance, and it be to 
md whow 240 money at a day, or to perform ſome other thing, and the mo- 
* „ JOS» | hey be paid, or the thing done accordingly, this 1s a diſcharge 
of the ſtatute. And therefore if ſuch a ſtatute or recognizance 
be afterwards ſued againſt the conuſor, he may be relieved by | 
By deſesfance, an quite guerela. And if A. bind himſelf to B. by a ſtatute of 
2ol. and B. ſue execution, and the lands of A. are delivered 
to him in execution until he levy the money, and after B. deth 
make a defeaſance to A. by indenture, that if A. pay 107. 


by a ſay certain, then the ſtatute or recognizance ſhall be co. wer 


void; if this be done accordingly, the ſtatute and «the execu- * 
by releaſe, tion thereupon i is defeated and diſcharged. And if- the cogniſee Tee lat, 


before execution, or after, releaſe to the oogniſor the ſtatute or 7. die 
e or the re this is « ooh ay an MR of hs 2 


See Releaſe. 
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( 1) As to the operation of hs Stat. 32 H. 8. c. 5. —See, Cowley and Tara 5 aſe in Gall. 257. anne Cro. 25 
338. — but more fully reported in 2 Bulſt. 97.—and further in Ge. Lit. 289. b.—Clerk and Andrews caſe in 
Cr2. Jac. 603. — Vin. Abr. Execution (U. a. 3.) — Com. Dig. Statute-Staple (D. 7.) — — See allo the 
following (tatutes, whereby further proviſions are made reſpecting executions, 2 Fac. x. c. 13.—3 Fac. 1. c. 8. 
—21 2 c. 24 —15 and 17 Car. 2. c. 5. (made [perpetual by 22 and 23 Car. 2. c. 5.) — 16 and 17 Car. 2. 
„„ 8. — and 29 Car. 2. c. 3.—3 M. and M. c. 14. F. 5. 6.— 5 and 6 and AA. c. 20. F. 32.—8 Ann. c. 14. 


F. 1. the compaſs of a note not permitting, with propriety, an enumeration of the Kere particular pur- 
poſes for which theſe numetous acts were made. 
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ſtatute and the execution thereupon. But if the conuſee before 

execution releaſe to the conuſor all his right in or to the land, 

this will not diſcharge the whole execution ; for if he may not 

ſue execution of the land afterwards, (as it ſeems he may, this 
notwithſtanding,) yet he may ſue execution of his body and 
goods. But ſuch a releaſe, after execution made of the land, 

will no doubt diſcharge the land. And yet if a conuſee releaſe 

all his right in the land to the feoffee of the cogniſor of a par- 
cel of the land, it ſeems this will diſcharge the land of execu- hk 

| tion ; albeit it be before the execution ſued, that this releaſe is 185 (hl! 
Burrow & made. And ſo it is faid it was reſolved Mich. 26. 27. Eks. 14 
tz If the cogniſee aſſign the ſtatute or recognizance to the cogni- Will! 
{or or to the terre-tenant, by way of diſcharge of the debt or de | We: 

land; it ſeems this is a good releaſe and diſcharge of it in 1 
gb law. And if the cogniſee purchaſe any part of the land of g, purchaſe or ſur- wht 
| Bro. Set, the cogniſor after the ſtatute or recognizance entred into; this render of the land. _—_ 


293-11. H 


| 
i 
A 4 5 1020 [| 
7. . Br. is no diſcharge of the ſtatute or the recognizance, but the 1 
b Nl 
| 


* 


Anim % cogniſee may have execution notwithſtanding of the lands that 


we Pars left in the hands of the cogniſor, or of his body, or goods, — KLE. 
Co. faper Or all. But if the cogniſee purchaſe parcel of the lands, and-a 0 
_ 1.5. ſtranger another parcel ; in this caſe, the lands that are pur- . | Wl 
Bro. Stat» chaſed by the ftranger ſhall be diſcharged of execution. And 1 
25. Lit. if the cogniſee, after execution ſued, purchaſe any part of the 1 | 


44. 5 H. land, or the fee-fimple of all or part of it doth deſcend to 8 1 

7% him; by this the whole execution is diſcharged. And if the 1 
cogniſee purchaſe all the lands of the cogniſor; by this, the 0 

execution, as to the land, is ſuſpended; but this is no dif- | 1 

charge as to the body and goods of the conufor, for they are 1 

ſubject to execution ſtill. And if the conuſee re- infeoff the 

conuſor again, the execution may be revived again againſt the Mt 

lands of the conuſor; ſo that they will be ſubject to execution 10 0 

again, whether they do continue in his hands or be fold away "i 

to others. So allo if the * conuſee enfeoff a ſtranger after he * p. 365. Mi: 

doth purchaſe the land, and the ſtranger doth enfeoff the conu- | 

| ſor; in this caſe alſo, the execution is revived, and the lands | al 

ſhall now be ſubject thereunto as they were before. | 

Honing- If a leſſee for life make a leaſe for years rendering a rent, and 1 

balche rw after enter into a ſtatute to J. S. and then enter into another i 1 

Je. b. k. ſtatute to J. D. and after he doth grant his eſtate to J. S.; by N 

this the execution of the ſtatute made to J. S. is ſuſpended; | 1188 

and therefore, during the ſuſpenſion, it ſeems J. D. albeit he | 418 

be after in time, may ſue and have the rent in execution (1). iN 

Plow. 72, If the conuſor, after he hath entred into a ſtatute, or recogni- 8. Where the co- So 

i3.” © Zance, doth convey away his lands to divers perſons, and then naſor, or his heir, wi. 

the conuſce ſue execution of the ſtatute upon the lands of one E Wl 

or ſome of them, and not of all; in this caſe, he or they, whoſe have contribution | 

lands are taken in execution, may, by an Audita guerela or . x = 

Scire facias, have contribution from the reſt; wherein theſe _— ” Wh 

differences muſt be obſerved, that one purchaſer ſhall have con- We! | 

tribution from another: and therefore if the conuſor ſell ſome _—_ 

lands to J. S. and other lands to I. D. and the conuſee ſue | Wi 

execution only of the lands of J. S; J. S. ſhall have contribu- ml 

tion againſt J. D. And the feoffee of the purchaſer, the feoffce M4 

of the heir of the conuſor, the feoffee of the feoffee, and ano- 1 
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1) See more amply as to the ſeveral methods of vacating or diſcharging ſtatutes, either before or after ex- 1 
ecution, in Bac. Abr. Execution (B. 7.) Vin. Abr. Statutes (L.) —- Cem. Dig. Statute-Staple (F). 1 


5 X ther 9 | 


354 


1 a ſtatute or recognizance, and the conuſor dye, and 


of lays T ALIENS 1 ME Chap. 20. 


ther feoffee, ſhall have contribution of the heir of the conuſor: 
but the conuſor himſelf ſhall not have contribution from a pur- 
chaſer: : and therefore if he ſell part of his lands, and keep part 
in his hands, and the conuſee ſue execution only of the lands 
in the hands of the conuſor or his heirs; in this caſe, neither he, 
nor his heirs, ſhall' have any eee from the purchaſers; 


and one heir ſhall have contribution from another. And there- 


fore if one be ſeiſed of two acres, the one in burrough Engliſh, 
the other of Other land, and he enter into a ſtatute and dye, 


and he hath but two daughters, and the execution be ſued upon 
the land of one of them; ſhe ſhall have contribution from the 


other. So where ſome land doth deſcend to the heir of the part 
of the father, and ſome to the heir of the part of the mother. 
If one be ſeiſed of lands in fee i in the county of A. and B. and 


then the conuſee dye alſo, and his executor doth ſue execution 


* P. 366. 


of the lands in B. only, and hath execution; and after the 


heir doth ſell theſe lands; in this caſe, the vendee ſhall have no 
contribution. So allo it ſeems the law is, if the heir ſell the 
land to divers, and one of the purchaſers appear to the Scire 


acias, and the judgment is given againſt him, and he afterwards 


fell the land, his vendee ſhall have no contribution. And in 
all theſe caſes, where it is ſaid the one purchaſer ſhall have 
contribution, “ it is not intended that the reſt ſhall give or 
allow him any thing by way of contribution ; but that the party 


whoſe lands are extended, may by Audita querela or Scire 
factas, as the caſe requireth, defeat the execution, and there- 


-by ſhall be reſtored to all the mean profits, and force the 
conuſee to ſue his execution upon all the land, that the land of 
every one of the terre-tenants may be equally extended. 


; 


ahligation by matter of fait, which: is no > record. 


And ſo we fall from an obligation by matter of record, to an 
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„ Of: M O BLIGA TLO N. 355 
GH NEL. 
Of an Obligation. 
Finches ley N obligation is a deed in writing, whereby one man doth * p 307. 
49. 


Nele 
11 E 


11 . 5.8 


obligor, and he to whom it is made is called the obligee. 


7 2 cert. Attornat. executoribus aut adminiſtratoribus ſuis. 


bind himſelf to another to pay a ſum of money or do 1. Obligation. 
ſome other thing. And he that makes this deed is called the ho 
Obligor, obligee. 


And it is ſometimes fimple, or fingle; which is, when it is , Quotuples, 


And this is that which is moſt 
and ſometimes allo it is called a 
And ſometimes it is double or 
which is, when it is attended upon and accom- 
And then it is ſaid to be a bond 


And this condition is ſometimes 
for moſt commonly 


And then 115 it is either 


And quacunque via if 


- What mall be 


"or ip 2 piece of paper or parch- Crd a good obliga- 
tion in its original 


Hat if it creation; or not. 


or any other thing but Firſt, for the man- 
ner and form of it; 
and what words are 


Er- ſuſhcient to make 
'Jo " gt 4. which doth an obligation, 


Co. ſuper 
n to pay a ſum of money, or do ſome other thing, and when it 
is without any deicaſance on a condition in or annexed to it, 
which alſo is ſometimes with a penalty called a penal bill, and 
ſometimes without a penalty. 
properly called an obligation ; 
ſingle bill, or ſingle bond. 
conditional; 
panied wich a condition. 
containing a penalty with condition to pay money, or do or 
ſuffer ſome act or thing, Sc. 
called a defeaſance, and then eſpecially when it is (as ſome- 
times it is) in another deed or inſtrument ; 
it is inſerted into the ſame deed wherein the obligation, being 
the other part of it, is contained. 
ſubſcribed under the obligation, or included within the body 
of 1t, or indorſed upon the back of it. 
the condition be performed, the pens ty 1 is ſaved ; if not, the 
penn 1s forfeit (1). | 
1 * An obligation may be made upon parchment or paper, and 3 
_— in looſe par chment or paper, 
" Trin 49. ment towed in a book, and either way it is good. 
be made on a tally, piece of wood, 
paper or parchment, albeit it be ſealed and delivered, yet it is 
eco, per VOId. And it may be made in the firſt, or in the third 
b. 08. ſon; (notwithſtanding the ſtatute of 38 Ed. 
derten g. | intend only obligations made beyond the ſea.) And therefore 
an obligation fo made, as Memorandum quod HA. de B. deveat Sh 
de D. to/. in cujus Sc. is good. 
Dier 21. 22. Albeit the beſt manner and form of an obligation, is that 
«1 94 which is moſt uſual, as, Noveritis me A. de B. ten-ri & fermi- 
175.6 9. 
22 Kd 4 


ter obligari C. de D. in 20. legalis Ec. ſolvend. etdem C. aut 


Ad 
quam quidem ſolutionem bene & fideliter faciendam obligo me haredes 


executores & adminiſtratores meos firmiter per preſentes, &c. yet 


any words in a writing ſealed and delivered, whereby a man 
doth prove and declare himſelf to have inother man's money, or 
to be indebted to him, will make a good obligation (2); * and * p. 368. 
therefore if a man by deed ſay but this, memorandum that J. A. 
of B. do owe to C. of D. 20/7. to be paid at Eatter next: or 
memorandum; that I. A. of B. have had of C. of D. 201. N 


ww 


— — 


which 18 1s 10% behind, [or of which I owe him 101. ]: 


ee fully as to. the. nature of the ſecurity. called an obligation, in Pac. Abr. Obligation (A.) 
.) —IPord's Inſt. 288, in. Abr. Obligation (L). 


p- 355. —1 Horſv, Gn ! 


55 340. Com. Dig. Obligation (A 
2 For various precedents of obligations, 


ſee Mad. Form, Ang! 


_—_—— 


—2 AI. 


74. —2 Med 70 


zucimor anaum 
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memorandum; that J. A. of B. have received of C. of D. 201. 
to be repaid him again: or memorandum, that J. A. of B. do 
grant to owe {ſor to pay] C. of D. 20/. or memorandum, that 


J. A. of B. do promiſe to pay C. of D. 20/. or memorandum 


that J. A. of B. will pay to C. of D. 20/. or-memorandum, 
that J. A. of B. have had 20 J. of the money of C. of D. or 
memorandum, that I. A. of B. have borrowed of C. of D. 201. 


or memorandum, that J. A. of B. do bind myſelf to C. of D. 


that he ſhall receive of me 20/. all theſe, and ſuch like, are 


good obligations. So if one ſay * memorandum, that I. A. of B. 4 Bo. os. 


ind myſelf to C. of D. that he ſhall receive 20/. by the hands * 


of J. 5 when K. doth come to his houſe, and at Michaclmas 


then next following 5/. this is a good ob! igation, and the 
words [by the hands of I. S.] are void. So if one bind «pr. os. 


himſelf thus, Memorandum, that J. A. of B. owe to C. of D. n 16. 


201. for payment of which I bind myſelf and my goods; this 
is a good obligation, and will bind the perſon, but not his goods. 
So if one, by deed, covenant or promiſe to do a thing, and ee ob- 
then uſeth theſe words, Ad quam guidem promiſſionem perim- Hi b. 


Plendam obligo me in 201. this bo a good obligation for 20/. 


So if one bind himſelf thus; © memorandum, that J. A. of B. e, 
am bound to C. of D. to deliver him twenty quarters of corn Þ. Bro. 0. 
by a day, Ad guod performandum obligo me, without more 
words; this is a good obligation. So if one bind himſelf 
thus; memorandum, that J. A. of B. bind myſelf to pay C. of 
D. 101. at Eaſter, and if I fail to pay it then, I do grant to 
pay him 20/. this is a good obligation for the 20 J. if he fail to 
pay the 10/. And ſome ſay he may recqyer both the 20/7. and i Feral 
the 101. So if one bind himſelf thus; * memorandum, that in) - B. R. 
conſideration of a bill of 507. wherein J. S. is bound for me to vc. 
J. D. for payment of 200. I do bind myſelf in 20%, to the ſaid Tru. fe. 
J. S. to fave him harmleſs from all aCtions of the ſame; this is 
a good obligation; and if J. D. ſue J. S. the bill is forfeit. Or 
if one bind himſelf thus; be it known, &c. that 7. A. of B. tees 
do owe unto C. of D. che ſum of 140. to be paid at the feaſt Firs, 
of &c. together with fix pounds which I owe him upon bills ca. gh 
and recogniſances ſubſcribed with my hand; this is a good x H. 
bill, but it is good for no more but the 141. and not for the Few: 


61. for the words do only import the time of payment of the Chamber. 


1.4%; 


If one make a writing in the form of a ſtatute, which the ru oy 1 
party doth ſeal and afterwards. legally deliver, but it is not f. n 


Accompt 7g. 


ſealed by the King's and the Mayor's feal according to the 


ſtatute ; albeit this be not a good ſtatute, yet it may be a good 
obligation. 

If one bind himſelf to pay money or do any other thing, and Pak fo 
afterward doth add this clauſe in the deed, Et ad majorem 3 
bujus * ret ſecuritatem inveni A. de B. & C. de D. fide jujjores, 
quorum unuſquiſque obligat ſe in toto & in ſlid. and theſe two do 
alſo ſeal and deliver the deed ; it ſeems this is a good obligation 
to bind them, albeit there be no other words in the deed, 

If an obligation be made to J. D. to the uſe of I. S. this is Bro. on 
a good obligation for J. S. in equity; and ſome have ſaid he 7: 


Cromp, ler. 


may releaſe it; but this is much to be doubted : for it is cer- 63: 
tain J. S. cannot ſue the obligor in his own name; but when 
he hath cauſe of ſuit, he may compel J. D. in chancery to ſue 
the obligor. 

3 If 


79˙ 


dl. 


P Ter. 


p Trin, 21. 


Chap. 


Bro. Obl. 


8 If A. of B. bind himſelf to C. of D. to pay 201. and ſay not 


29 21 Ed. 3. 
46. 4. Ed. 4. 
29. 


. Of an SKT Ion. 


- 


when; yet the obligation is good, and the money is due pre- 


ſently. So if the obligation be Sofvendum nunquam, or ſol- 


vendum at doomſday, the obligations are good, and the /o/ven- 


dum void, and the money is due preſently. 80 if A. of B. 
bind himſelf to C. of D. in 20/. 1 B. [where 


it ſhould be /olvendum C. de D. 
the ſolvendum void. 


Dier 13. 
Bro. Obl. 
15. 68. 


] the obligation is good, and 


If the obligation be made thus, [ob/igo me, Ge. ] leaving out 


theſe words following [heredes executores & adminiſtratores]; 


this is a good obligation, and the executors and adminiſtrators, 
but not the heir, are bound by it. And if it be made thus, 


[ ſolvendum to the obligee & fucceſſoribus ſuis] and not [executo- 


ribus Sc.) this is a good obligation; and the executors, and 
adminiſtrators, and not the ſucceſſors, except it be in caſe of 


Co. 10. 133. 


Fitz. Obl. 


12. 
2 H. 4. 14 


a corporation, ſhall take advantage of it. | 3 
An obligation may be good, albeit it contain falſe or incon- 
gruous Latin or Engliſh, or Latin be put for Engliſh, or e 


contra, if the intent of the parties may ſufficiently appear 


(1): and therefore if one be bound by the name of Johannes for 
FJobannem; or one bind himſelf in ofogenta, for ofoginta 


libris; or in ſeptungentis for ſeptingentis libris; in viginti for 


1 Ad judged 
Vernon's 
caſe M. 13. 


Jac. Co. B, d 


m Graie's 


caſe 5, Jace. 


B. R. 
Mich. 10. 
Car. B. R. 
Adjudged. 


n Fitz, hugh. 


treſ. Bridges 
3 & 4 Eliz. 
Co. B. 

o Paris caſe 
M. 4. Jac. 


R. 


Jac. Nowel's 
caſe. 


Co. 2. 5. 
See at Fait. 
Numb. 5 


Co. 10. 110. 
See Fait or 
Derd, Num. 


51. 


See more 
infra, 


1— — 


viginti libris; in ſewteen for ſeventeen pounds; in gquinguegentts 


for guingentis libris; in ſeptuageſſimo for ſeptuaginta libris; 
n ſexingentis for ſexcentis libris; in quinquageſſimis, or quingue 


decies, for quinquaginta libris; in oftogenta for octoginta libris; 
or in viginti livers, for viginti libris; in viginti nobilibus for 
twenty nobles; or in octigenta libris, for octoginta libris; or 
guinginta libris for quinquaginta libris, or the like; theſe miſ- 
priſions will not hurt the obligations, for they are good not with 
ſtanding. But if one by the obligation bind himſelf in * guin- 
queagentis libris, or in quingeagentts libris, or in quinagentts 
libris, or in ſegintis libris; theſe obligations are void; for, in 


theſe caſes, the meaning is ſo uncertain, that it cannotbe diſ- 


cerned, and no averment will ſerve to ſupply it in this caſe. 
? So if an obligation be dated 23 die Aprilie, in ſtead of Aprilis; 


this is a good obligation; and this miſtake will not hurt. 


And if an obligation have no date, or a falſe and impoſſible 
* date, or. have but half the date, as the year of our Lord only; 
or if it want theſe words In cujus rei &c. or the like, if it be 
ſealed and delivered, it is a good obligation (2). 

A ſingle obligation may be to pay money, or to do any other 
thing that is lawful and poſſible, and ſuch obligations are good. 
But if the obligation be to bind a man to do a thing unlawful 
or impoſſible, it is void: and therefore if one bind himſelf in 
an obligation to kill a man, burn a houſe, maintain a ſuit, or 
the like, it is void. So if the obligation be made for mainte- 


' nance, or to that end, or if it be made purſuant to and in exe- 


cution of an uſurious contract, or the like, it is void. So if an 
obligation be made againſt the ſtatute of 23 H. 6, it is void. 
So if one bind himſelf in an obligation, and the matter thereof 
is altogether uncertain, or inſenſible, it is void; but if there 


P. 370. 


Secondly, for the 
matter and ſubſtance 
of it. 


* 


(1) By ſtat. 4 Geo. 2. c. 26.— Bonds muſt be in the Exgliſb language only, and not in Latin or French or 


any other language whatſoever. 


(1) See accordingly Moad's Inſt 
made, in Com, Dig, Obligation (B.) Vin. Ar. Obligation (D.) - Bas. Abr. Obligation (B). 


1 


4 


. 290.—1 Wood 76. —and more amply by what words an obligation may be 


be 


— 
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4. What ſhall be 
ſaid a good condi. 
tion of an obliga- 
tion; or not. 

Firſt, for the man- 
ner and frame of it. 


Of. x OBLIGATION, Chap. 2r, 


be any reaſonable certainty in it, it is good enough. 80 if one 
bind himſelf to go to Rome. in three days under pain of 201. 
this is void. 

The condition of an obligation may be either in the ſame, Plow. 147, 
or in another deed, and it may be indorſed on the back of the 9 
obligation, ſubſcribed under it, or contained within it; but . 
the beſt way: to make it, is the uſual way, v:z. The condi- 
tion of this obligation 1s ſuch, &c. And yet, if it be otherwiſe, 
it may be good; for if an obligation be made from A. to B. 
and on the back of the fame theſe words are indorſed [that 
whereas the within bounden A. is bound to B. in 20/. yet B. 
willeth and granteth that if A. pay to B. 10/. at Eaſter, that 
then the obligation ſhall be void]; it ſeems this is a good 
condition. So if in the cloſe of an obligation of 201. theſe 
words be added [that if A. (the obligor) pay 10 J. to B. (the Bro. Obli, 
obligee) at Eaſter, that the obligation ſhall be void]; this is a nh rr 
good condition. So if an obligation be made from A. to B. 
of 207. and theſe words are ſubſcribed [now therefore if the parte 8. 
obligor pay 5 J. quarterly for four years, then it is agreed that r 
the obligation ſhall be void]; this is a good condition. So if f 5:- 
a ſingle obligation be made from A. to B. of 200. and after nd 
the obligation is made, B. doth by another deed grant, that if 
A. pay him 101. at Eaſter, the obligation ſhall be void; this is 


a good condition or defeaſance. But if A. do bind ei in 


an obligation to B. of 20. and after B. doth bind himſelf in 


F. 4371. 


Secondly for matter 


and ſubſtance of it. 


another obligation to A. to perform the covenants of an indent- 
ure, and in this ſecond obligation there 1s a proviſo that B. 
ſhall not ſue upon the firſt obligation till ſuch a time; this is 
not a good condition. : 

If A. be bound to B. in 201. with condition that if B. do 41. 8. L. 
not bring A. a horſe before Eaſter, that the obligation ſhall be 
void; this is a good condition; and if the obligee will have ad- 
vantage of it, he muſt perform the thing; Er fic de fimilibus. 

So if A. be bound in an obligation to B. in 20. with condi- 

tion that if B. ſhall bring twenty load * of wood to the houſe pro. court. 
of A. that A. ſhall pay him the 201. or that A. ſhall pay him . 

20]. when B. ſhall bring him twenty load of wood to his 
houſe ; theſe are good conditions ; and the thing muſt be done 

before the money is to be paid. 

If the condition of an obligation be, that if A. (the obligor) Bro. Ob. 
do not pay to B. (the obligee) 10 J. that the obligation ſhall be ** 
void ; this 1s a good condition ; but it ſhall be taken accord- 
ing to the words, and therefore the obligor 1s not to pay it; 
and if he be ſued, he may plead performance of the condition 
in the not paying of it. 

If theſe words be omitted in the cloſe of the condition [that Curia B. R. 
then the obligation to be void,] the condition is void; but it t. Tach 
doth not hurt the obligation, for that remains ſingle: but if ge. 
the next words, vig. [Or elſe ſhall ſtand in force] be omitted, 
the condition is never the worſe: for as the addition of them 
doth nothing add to, ſo the omiſſion of them doth nothing de- 
tract from, the ſtrength of the obligation. 

The condition of an obligation may be to do any lawful or ein wee. 
poſſible thing, as to pay money, deliver goods, or cattle, ac- 5» 
knowledge a ſtatute, enter into an obligation, make a releaſe, 
make an eſtate, ſurrender an eſtate, make reparations, for quiet 
enjoying, to ſave harmleſs, to defend a title, to perform cove- 

nants, 
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nants, to abide an award, to perform a will, to give ſo much 
land or money in legacy, to purchaſe lands, to appear in a 
court, to marry another, not to*ſue, not to meddle with an 
executorſhip, not to revoke a letter of attorney, not to be 
ſurety, not to play at cards or dice, or any ſuch like thing ; 
and ſuch conditions are good. So alſo it ſeems a condition, 
Paſches. that a man ſhall not ſell his goods, is good: but when the 
Ja. Co. B. 1. IP . . 
matter or thing to be done by the condition is unlawful or im- 
; poſſible, or the condition itſelf is repugnant, inſenſible, or in- 
certain, the condition is void, and in ſome caſes the obligation 
alſo. And herein theſe differences are to be obſerved. 
8 5 When the thing enjoyned, or reſtrained, to be or not to Apainkt law: 


Li. 206. be done by the condition, is ſuch a thing in its own nature, as 
Dier 304. 


Flow 6. that the commiſſion or omiſſion thereof, is malum in ſe, there 
8 not only the condition, but the whole obligation alſo, is void 
See before ab mito : and therefore if one be bound in an obligation with Wt 
antinco- Condition, that he ſhall kill a man, burn a houſe, do any other 9 
denant. felony, commit any treſpaſs, maintain any ſuit unlawfully ; or Wall 

(being an officer) that he ſhall take fees by extortion, or that 11 
he (being a Sheriff, Cc.) ſhall let a priſoner eſcape, or that he 101 
ſhall ſave the obligee harmleſs againſt an unlawful deed, or that 1 
he ſhall not ſave his land, or that he (being a tradeſman) ſhall Wi 
not uſe his trade, (and yet it ſeems, a condition, that a man BY 
| ſhall not uſe his trade in one place, or at one time, or if he do | 11 
that he ſhall pay ſo much by the year unto another, is not a + p. 372. | 1 
condition againſt law,) or that a man (being an officer and an 1 


officer pro bono publico) ſhall not exerciſe his office, or the like; | 
| 
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this condition is void, and makes the obligation and ſo the 64 

whole deed void. But when the thing, to be or not to be = 

done by the condition, is ſuch a thing as the omiſſion or com- | 10 
miſſion thereof in its nature is not malum in ſe, but only againſt 1 

ſome maxim of law; as that a man ſhall make a feoffment to | wo 

his own wife; or is but malum prohibitum only; as that a man | >, - .- ma 

_ ſhall erect a cottage contrary to the ſtatute of 31 Eig.; or is re- - 9 
pugnant to the eſtate ; as that a feoffee of land ſhall not alien 

it, or take the profits of it; or that a tenant in tail ſhall not 

ſuffer a recovery of his land, or the like; in theſe caſes, the 1 
conditions only are void, and the obligations remain ſingle and 1 
without a condition (1). And yet perhaps, if the obligors be Equity. 1 

ſued upon theſe obligations, they may have relief in equity (2). "mn 
55 When the matter or thing to be done by the condition is 
tuper Lit. ſuch a thing, as in its nature is impoſſible to be done at the 


207, Fitz. 


Oblig, 17.27 time of the making of the obligation, there the obligation is 


pn 


Impoſfible. 


r 


(1) In Mitchell v. Reynolds 1 Pr. Wms. 181. Parker Ch. J. in delivering the reſolution of the court ſays, — 
Al the inſtances of conditions againſt law in a proper ſenſe, are reducible under one of theſe three heads :— 
| 1ſt, Either to do ſomething that is malum in ſe, or malum prohibitum. Co. Lit. 206.—-2dly.. I'o omit the doing 

of ſomething that is a duty. Palm. 172. Hob. 12.—3dly. To encourage ſuch crimes and omifions. Fitz, 
Obligation 13. Bro. Obligation 34. Dier 118. Such conditions as theſe, the law will always, and with- 
out any regard to circumſtances, defeat, being concerned to remove all temptations and inducements to thoſe Wl 
crimes ; and therefore, as in Co. Lit. 206. a feoffment ſhall be abſolute tor an unlawful condition, but a | we. 
bond void. — — See more amply as to the operation of obligations where the conditions are againſt law, in 1 
Bac. Abr. Obligation (E. 3.) —ante in page 129. and the notes and references thereto. | 
(2) A Court of Equity will in ſuch caſe decree the bond to be delivered up to be cancelled, according to 
. the caſes of Tatton v. Mollineux, Mo. 109.—and Jervis v. Bruton in 2 Vern. 251. Equity affords extenſive *** 
relief in obligations; as, if they are obtained by fraud ;—it the conſideration is not performed; or it it be 4 
illegal; or if there was no conſideration at all ;—if the condition by accident becomes unreaſonable ;—it the (= 
obligation was obtained by dureſs, force, or terror; and in various other caſes, explained and well ſupported 


by authorities, in Com. Dig. Chancery (4 D.)—and Eg. Ca. Abr. Tit. Bonds and Obligations, 


good, * 
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Inſenſible Incer- 
tain, 


Repugnant, 


Of a OBLIGATION. Chap. 2: 


good, and the condition only is void. And therefore if I be #3 25. 


Ed. 4. 54. 


bound in an obligation with condition, that I ſhall ſtand to 42. £4.3.5 
the award of certain perſons, &c. provided that the award be 


made before the tenth day of May next, and provided that TI 
have warning fifteen days before the 1oth of May, and this 
obligation 1s made the gth day of May ; this is a void condi- 
tion: and ſo if I be bound in an obligation with condition, 


that I will go to Rome within three days; or that I will make 


an eſtate of white acre in Dale worth 101. per annum, when 
re verd it is worth but 5/. per annum; or that I will be non- 
ſuit in ſuch an action; or aſſure ſuch a piece of ground, when 
in truth there is no ſuch. action, or piece of ground; this con- 


if the condition be, that whereas A. had a judgment againſt B. 
the obligor for 201. and the obligee hath acknowledged ſatis- 
faction, if therefore the obligor ſhall before ſuch a day get a 


warrant from A. whereby the obligee may be ſaved harmleſs 


for the ſame acknowledgement, that then, &c. this condition 
is void, and, as it ſeems, the obligation alſo, for that it is not 
only impoſſible, but againſt law alſo. But when the thing to 
be done by the condition, is a thing poſſible at the time of the 
making of the obligation, and after by matter ex pot facto, by 
the act of God, the act of the law, or the act of the obligee, 


it is become impoſſible; in this caſe, the obligation, and the 


dition is void, and the obligation remains ſingle and good. So _—_ 


condition both, are become void: and therefore if a man be 


bound with a condition, that he ſhall appear the next term in 


ſuch a court, and before the day the obligor dieth ; hereby the 


obligation is ſaved. So if A. be bound to B. that I. S. ſhall 
marry Fane G. by ſuch a day, and before the day, B. himſelf 


marry with Fane G. hereby the obligation is diſcharged, and 


B. 3 never take advantage of it (1). 
When the condition of an obligation i is ſo inſenſible and 


incertain, that the meaning cannot be known, there the con- 
dition only is void, and the obligation good: as if an obligation 


be made by A. to B. with condition, that A. ſhall keep B. 
without damage againſt J. S. for 101. in which the obligee is 
bound to the obligor; this condition is void, and the obliga- 
tion ſingle. So if the condition be, that A. mall pay his part 
of the ſums of money, that ſhall be levied for the trying of the 
cuſtoms of M. unleſs the word [levied] be uſed for taxed in 
that country, the condition is inſenſible and void. So if A. be 
bound to B. with condition to fave him harmleſs, and ſay not 


for what, or againſt whom; this condition 1s void, and the 


obligation ſingle: but if any ſenſe or certainty may be made of 
it, the obligation and condition ſhall be both good (2). 

4. When the condition of an obligation in the matter of it 
is repugnant to the obligation itſelf, there the condition is void, 

and the obligation good: and therefore if the condition of an 


21 Fi PI 


Paſche g. 
Jac, B. R. 


obligation be, that the obligee ſhall not have benefit by the 


obligation, or that he ſhall not ſue for the money in the obli- 
gation, or the like; this condition is void, and the obligation 


* . : : * — 


65 See accordingly verbatim in 1 ood 76g, and further as to the doctrine of impoſlible conditions in 
obligations Bac. Abr. Obligations (E. 1.) Jin. Abr. Condition (C. a.) to (E. a.) 
(2 2) For the doctrine of conditions in obligations mam the words are inſenſible, fee 1 Vent. 238.—2 Mid. 
28 5.—3 Lev. 21.—2 Salt. 462. 


3 


ſingle: 


Chap. 1. Of 4 OBLIGATION 362 


ee Defer- ſingle: and yet this by a defeaſance made after the obligation 
may be done (1). | 
18.6.4. $5. When the thing, to be done by the condition, is to be Not table. 
1. done beyond the ſea, it hath been held that the condition is 
void, and the obligation ſingle, becauſe the thing was not 
Trin. 9. triable here. But it feems the law is otherwiſe now, and that 
J. K. the matter is triable here, and the condition good. And in all 
Fitz, Oblig. Other caſes where a deed in general is void for miſnomer, diſ- 
ability, or otherwiſe, there an obligation is void. 
All bonds with conditions, for the enjoying of ſpiritual livings, 
contrary to the ſtatute of 13 Elix. chap. 20. are void by the ſta- 
tute of 14 Eliz. chap. 11 (2). ae 
If any ladies or gentlewomen be drawn by flattery, or 
threatening, to enter into any obligation ſimple or conditional, 
to pay any money not truly due, they may be relieved by a 
courſe in the Chancery, for which ſee the ſtatute of 31 H. 6. 55 | } 
Chap. 39. 8 5 1 ö 0 
sut. 23. H. No ſheriff or his officers ſhall take any obligation, by colour 5. When anobliga- 
5. cha. 10 of their offices, of any perſon in their ward, but only to them- en ſhall he void, 
ſelves, and in the name of their office, with condition with 8 Ae | Fil 
ſureties ſufficient, that the priſoner ſhall appear at the day in to the ſheriff, or to 11 


the writ. And all others, taken in any other forms, ſhall be void. te fern in ano- 
ther :nanner than is 11 
| 
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And perſons that are in his ward, by execution, condemnation, appointed by the ll 
_ - Capias utlagatum, excommunication, ſurety of the peacc, or ſome fiat. of 23 H. 6. ch. fit If 
other ſpecial caſe, being ſent for by a juſtice for felony or the“ Wl 
like, may not be bailed : and others that are arreſted on a capias | : | 
for debt, or an * indictment, or otherwiſe by writ, bill, or war- * P. 374. 

rant, that are main-pernable, muſt be bailed. For the better | 
underſtanding of which ſtatute, theſe things muſt be obſerved ; 6 
that ſuch obligations as differ and vary from the form of this 1 
ſtatute in words and circumſtances only, are good notwithſtand- 5 if 

I vine Ing this ſtatute. ® And therefore if a priſoner make an obli- 1 
Ee. B. R. gation with a condition to appear and anſwer in a plea of debt, | 00 


and ſay no more, nor do ſet down the cauſe of the debt; this is a 100 
ce. 10. 301, good obligation. And if the ſheriff take an obligation with one : if 
ſurety only, or with two ſureties that are inſufficient, or with two Wl 
ſureties of another county; this is a good obligation. So if the It 

debt for which the party is arreſted be three hundred pounds, and 1 

the ſheriff take an obligation of one hundred pounds for his ap- _—_ 
pearance, this is a good obligation; for in theſe caſes it is Wh | 

Vilar's ae. Jeft to his diſcretion, and it doth concern him only. So if the * 
condition of the obligation be for appearance menſe Paſche, omit- 1 

Dier 364. ing proxime future, yet it is a good obligation. So if the par- i | 
| ty be arreſted by an attachment out of the Star-chamber upon a | | | 
contempt, and the condition of the obligation is, that if the Wl 

IS obligee ſhall appear, and then and there ſhall anſwer a contempt 


— — — 


(1) See accordingly Mo. 811. Trot v. Spurling.—and further as to repugnant conditions in Vin. Abr. Con- 
ditions (B. a.) — Bac. Abr. Obligations (E. 2). — | | 
(2) Bonds, entered into for ſome other particular purpoſes, are by ſeveral ſubſequent ſtatutes declared to be | Wy | 
void. By ſtat. 5 & 6 Ed. 6. e. 16. Bonds which concern the buying and ſelling of offices which relate to the ik 
adminiſtration of juſtice, the King's revenue, &c. are made void, and ſee the caſes of Lee v. Coleſbill, Cro. Eliz, 0 
529.—and Hill and Farmer, Style 29. determined under that ſtatute, By the ſtat. 13 Eliz. c. 5. Bonds made 
a avoid the debt or duty of others are void. Bonds given for money loſt by gaming are declared void by | 
ſtatute 16 Car. 2. c. 7.—9 Ann. c. 14,——By ſtatute 7 & 8 Wm. 3. c. 7. $.—Bonds given to procure any 3 
return of any member of Parliament or any thing relating thereunto are declared void. By ſtat. 12 Ann, ſeſſs 4 
2. c. 16. Bonds upon uſurious contracts are made void. 
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6 How a ſingle 
obligation ſhall be 
taken, 
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Of an OBLIGATION. Chap. 21. 


by him committed againſt the King and his council, this is a 


good obligation. And if the party that doth make the obliga- 


ſcribed in the ſtatute, if it be not againſt the common law, it 
is a good obligation. And therefore if When a capias utlagatum 


of him for his fees, and his travel; this bond if it be not within 


tion be not in the ſheriff's cuſtody, albeit the obligation be made 
in any other manner eſſentially differing from the form pre- 


be delivered to the Sheriff againſt a man, the ſheriff take bond 


Antley'scaſe 
l.. Jac. 


this ſtatute, yet it is againſt the common law, and therefore void, co. 3. 


becauſe it is by colour of the ſtatute an extortion. But where the 
obligation, whether it be ſingle, or double, made by a pri- 


ſoner, doth eſſentially differ by addition, alteration, or dimi- 


nution, from the form pteſcribed in the ſtatute, there the con- 


dition and obligation both are void. And therefore if ſuch a 
priſoner make an obligation to any other beſides the Sheriff, 


an obligation to the Sheriff himſelf, and not by the name of 
his office; or if he make an obligation to him by the name of 
his office, and doth not rightly name him; as if he make it to 
I. S. vicecomiti in comitatu prædicto, whereas it ſhould be de 
comitatu prædidto; all theſe obligations are void by this ſta- 
tute. And if the Sheriff take an obligation of a priſoner for 


Co. 10. 101. 


albeit he to whom it be made be called Sheriff; or if he make 


Nowel's caſe 


Trin 21. 


his appearance, in caſe where he is not bailable by the ſtatute, 
and ſo let him go free; or if he take an obligation of a pri- 


ſoner that is bailable for his appearance, and doth inſert: other 
things into the condition, as to pay money for meat, drink, or 
fees, or the like; or if he deliver a man in execution, and 
take bond of him to ſave him harmleſs, or to“ be a true pri- 


ſoner; all theſe, and ſuch like obligations as theſe, are void by 
this ſtatute. If a man be a priſoner in Ludgate upon a Capias 


-atlagatum, and the gaoler take an obligation of him with two 


ſureties, with condition to fave him harmleſs, and to diſcharge 


his fees, and to yield his body at all times upon ſummons, 


Fe. this is a void obligation, as well againſt the ſureties, as 


againſt the principal. If the under Marſhall of the King's 


Bench take an obligation of one in execution and a ſtranger, 


with condition to ſave him harmleſs of all eſcapes, and ſo 


ſuffer the SON to go at large, this is a void obligation. If 
the Sheriff of Bedford, having a priſoner by force of an exe- 
cution, let him go at large, and take an obligation of him, 


with condition that he ſhall keep the Sheriff without damage 
- againſt the King and the plaintiff, and be at all times at the 
- commandment of the Sheriff as a true priſoner, and appear be- 


fore the juſtices of the 89777 at We eftminſeer, We. this is a void 
obligation. 


If a man be a priſoner to the Sheriff for ſuſpicion of felony, 
and after a writ comes to him to have all his priſoners at a 
certain day before the juſtices of goal delivery of the ſame 
county, and thereupon the priſoner doth make a fingle obliga- 
tion to the Sheriff to appear before the Juſtices the day of the 
writ; this is a void obligation, becauſe it is ſingle and not 
with condition. And if the Sheriff bail one not bailable by a 
lingle obligation, it ſeems this is a void obligation. 

A ſingle obligation is always taken molt in advantage of the 
obligee and againſt the obligor: but it is otherwiſe of the con- 


dition of an obligation; for this is always taken moſt in advan- 


tage of the obligor, and againft the obligee. 


Dier 118. 
I19, 


Dier 324. 


Plow. 61. 
62. 


Fitz. Obl, 20 


10 H. 7. 8 
10. 


If 


WR! 

Chap. 717. Of an OBLIGATION. 353 = 

| Dierrg.z1o. If two, three, or more, bind themſelves in an obligation join! and ſeveral, 100 | 

ak thus, Obligamus nos, and ſay no more, the obligation is and EY 1 | 
B. 6, Bro. ſhall be taken to be joint only, and not teveral ; but if it be | 1 

7 426, thus, Obligamus nos & utrumque noftrum ; or obligamus nos & Hd: 

; unumquemque noſtrum ; or obligamus nos & quemlibet noſtrum; or Wl | 


| 460 
obligamus nos & alterum noſtrum; in all theſe caſes, the obli- =_ | 
gation is both joint, and ſeveral; ſo as in theſe caſes the obligee 5 bl 
may ſue all the obligors together, or all of them apart at his |. 


| 

| 

1 

the reſt, but he muſt ſue them altogether, or all apart by ſeve r-. 5 6 9 | 


leaſure ; but it ſeems he may not ſue ſome of them and on SY ; ls 
ral recipes; and in this caſe, he may have ſeveral judgments 1 
and ſeveral executions againſt the obligors, and take all their | 


bodies in execution; but he ſhall have ſatisfaction but once, or fl | 
from one of them only; for after he hath been ſatisfied by one, Rs ml 
the reſt ſhall be diſcharged. But in the firſt caſe, where the . Wt 
obligation is joint and not ſeveral, the obligee muſt ſue all the WH: 
obligors together, for he cannot ſue one alone with effect with- 1 
out the reſt, unleſs it be in ſome ſpecial caſes, as where one of | | 411 
the obligors alone doth ſeal the deed, or where all of them do | 
ſeal, but one of them is an infant, a woman covert, a monk, | Hl 
or the like; * or where one of them is dead; for in theſe * P. 376. 1 0 l 
caſes, one, or ſome of them, may be charged without the reſt. hs Wt 
But otherwiſe the plaintiff cannot proceed in his ſuit againſt e % 
one, or ſome of them, without the reſt, except the defendant _ ma 
give him advantage : for howſoever the ſuit be well begun, 5 1 
Fir. F. When one or ſome of them alone is or are ſued, (for it ſhall not 1 


— 
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—— 
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adjuges be intended that the reſt are living, until it be fhewed by the _ mg 


other party,) yet the defendant is not bound to anſwer, unleſs 
the reſt be ſued alſo; and therefore in this caſe, he or they that 
is or are ſued alone, are thus to take advantage of it, vis. to 
ſhew the matter to the court, and to plead in abatement of the 

writ: for if he appear and ſhew it not, but plead non et 
fafum, or the like, to the obligation, the jury muſt find againſt 
him, and he will be charged with the whole debt. And fo 
alſo if one appear, and the other make default and is outlawed, 
it ſeems he that doth appear muſt anſwer all (1). 

Dierz4-272. . Executors and adminiſtrators ſhall be bound by the obliga- Executors. 
tion of the obligor, albeit they be not named (2): but the geir. 
heir of the obligor ſhall. not be bound by the obligation, un- 
leſs he be named in the obligation, viz. ob/igo me, hæredes, &c. 

See before Tf an obligation be made to one and his heirs, or to one 
and his ſucceſſors; the executors and adminiſtrators, not the 

heir, or ſucceſſor, ſhall take advantage of it. | 
bier 3530. If one bind himſelf in an obligation of 2001. to A. and B. 
ſolvend. 1001. to A. and 1001. to B. and A. die, it ſeems the 
executors of A. ſhall not have 100 J. but that B. ſhall have 1 
the whole 2001. ſed quære. c 1 
Bro, Ob- If one bind himſelf by obligation to J. S. to pay him an For the time of pay- | 
bation 59. 100 J. when K. doth come to his houſe, and at Michaelmas ment. 5 
then next following 1001. more; Michaelmas then next fol- | 
lowing ſhall be taken for next following the making of the 


1 


(1) See more amply as to joint and ſeveral obligations, in Com. Dig. Obligations (F. and G.) Vin. Abr. 
Obligations (G.) & (P.) — Bac. Abr. Obligations (D. 4.) | ; _ _ . 
(2) See accordingly Br. Ar. Obligation pl. 15.—Alſo the ordinary ſhall be bound if he adminiſters, ibid. + 
and Vin. Abr. Obligation (K.) | W * 
e : obligation, 1 


364 0 of « OBLIGATION. Chap. 21. 


obligation, and not next following the coming of K. to his 75 
houſe. EIT 
If one bind himſelf to pay money upon a ſingle ohiipation, bar 228, 
and doth not fay when ; in this caſe, it muſt be paid preſent- tes Fr * 
ly (1). * i ac Co, 
If one bind himſelf by obligation to pay money at Mi- un- in the 
chaelmas, and doth not fay which Michaelmas ; this {hall = Wiles Ti 


and ſo alſo it ſhall be taken in the condition of an obligation. 


75 How an obliga- If one bind himſelf to pay 20/. in the year of our Lord geen 
tion with a condi- Jac, B. R. 


tion, or the condi. Which ſhall be 1599. in and upon the thirteenth of OZober 11 a 
tion of an obliza- next enſuing the date of the obligation; this ſhall be taken to l k. Sha. 


plus verſus 


tion ſhall de taken. be due the 13th of October 1599. and not next after the obli- Haucking- * 

And how it muſt tac: -- 

and ought to be gation, See more infra. 

performed. The condition of an obligation a” it is doubtful, 18 al- 
ways taken moſt favourably for the obligor, in whoſe advan- 


tage it is made, and moſt againſt the obligee; yet ſo as an 


8 equal and reaſonable conſtruction be made according to the bier 14. 51. 
minds of the parties, albeit the words ſound to a contrary un- 
derſtanding. 

* P. 377. * If ſomething be by a condition to be . and it is ſet Pork, ce. 


Firſt in reſpect of down indefinitely, and not ſet down who ſhall do it, if the. 
8 ere obligee hath more ſkill to do the thing than the obligor, it 
s ſhall be done by him; otherwiſe it ſhall be done by the obli- 
or: as if a taylor be bound to me in an obligation with con- 
dition, that if I bring him three yards of cloth which ſhall be 
meaſured and ſhaped, and if he make me a cloak of it, &c; and 
it is not ſaid by whom it ſhall be ſhaped, this muſt be done by 
the taylor (2). | 
Secondly in reſpect If the condition of an obligation be to pay money, or do Co. ſuper 
3 yr any other tranſitory act to the oblizee himſelf, and no time is 59. 30,” 
be done, ſet for the doing thereof, but a place only; this 8 ns 
N muſt be done in convenient time, and that without requeſt. So 
alſo in caſe where the thing to be done is in its nature local, 
but yet ſuch a thing as may be done in the abſence of the 
obligee, and without his concurrence, as to acknowledge ſatis- 
faction on a judgment, make a leaſe for years, or the like, it 
muſt be done in convenient time, and that without requeſt. 
So alſo in caſe where the thing to be done is local, and'the 
concurrence of both parties neceſſary thereünto, yet When it is 
to be done to a ſtranger and not to the obligee, as if the con- 
dition be that the obligor ſhall make a feoffinent to J. S. it 
muſt be done in convenient time without requeſt. But where 
the thing to be done is local, and the concurrence of both 
parties neceſſary thereunto, and the act is to be done by the 
obligor himſelf, or by a ſtranger, to the obligee bimſelf, as 
where the condition is that the obligor, or a, ftranger, ſhall in- 
teoff the obligee ; in this caſe, the obligor, or the a er ſhall 
have time to do it daring. his life, unleſs the. 5p gee 4 haſten 


* AKT - FY WEY » F — 
* — | — — 


— — . — — — _ * — 3 7 * 
„ A p x þ f ; . » 1 5 14 


(1) That is, in convenient time, if the act is of a tranſitory and not 1 a "Or nature, as in the inſtance in 
the text of payment of money; or the delivery of charters or the like. 6 Co, : b.— Co. Lit. 208. b. ny 
infra. | 
% The contracts of parties are to be interpreted according to their intent and the ſubjeck matter; as'if'a 
taylor be obliged or promiſe to make a ſuit of cloaths for me, I ought to deliver him the cloth, for that it is 
uſual, and not for him to provide it: but if a ſhoe-maker be obliged to make a pair of ſhoes for me, he is alſo 
to find the leather, becauſe it is uſual, per cur* in Oats v. Thornhill, 1 Lev. 93.— ſee further by whom and 
to whom the condition of an obligation | is to be performed, in Bac. Abr. Obligations (F. 3.) 


2 it 


6 


Chap. 21. Of an SS DAT 1:0 N. 268 
it by requeſt, and if he requeſt it ſooner, then it muſt be done 
in convenient time after requeſt made. And yet if the thing : 


to be done, be to be done wholly by the obligor, or a ſtran- 
ger, and doth nothing concern the obligee, as where the con- 
dition is that the obligor ſhall go to Rome, or that J. S. ſhall 
preach at Paul s croſs, or the like; in the firſt cafe, it may be 
done at any time during the life of the obligor; and in the 
laſt caſe, it may be done at any time during the life of J. S; 
and requeſt in this caſe ſhall not haſten it. i; 
kr Fg If an obligation be with condition to grant a rent, or an an- 
16. nuity, to the obligee during his life, to be paid at Eaſter, and 
no time is ſet for the doing of it; this rent muſt be granted 
before Eaſter next after the obligation, or elſe the obligation 
will be forfeit. And if the condition be to grant an advowſon, 
and no time is ſet for the doing thereof; it muſt be done be- 
fore the church become void, or otherwiſe the obligation ſhall 
be forfeit. | . 
pier 77. If the condition be to do a thing upon a day in the year, and 
there be two days of that name in the year; in this caſe, it 
ſeems, it muſt be done that day that is futtheſt off from the 15 
time of the making of * the obligation, eſpecially if that day * P. 3-9, 
be the more notorious of the two days. | 
a:juigetM. Tf the condition be to pay 107. the eleventh of May next 
Pele! following, and the obligation is dated the 5th of May; in this 
55 caſe, the money mult be paid the 11th day of the ſame month 
of May, and not of the next month of May (1). 8 
22 Ed. 4. If the condition be to ſtand to the award of J. S. and J. &. 
0 award money to be paid, but ſet no time for the payment of 
it ; this muſt be paid in convenient time, elſe the obligation 
ſhall be forfeit. EE | | 
Perk. feet, If one be bound to me in an obligation with condition, that, 
97. 799. if I enfeoff him of Mhite- acre, he will pay me 10/7. but doth 
not ſay when; this muſt be done as ſoon as I make him the 
feoffment. So if one be bound to me that if the goods I have 
delivered to B. ſhall be loſt, that C. ſhall fatisfy me for them, 
and doth not ſay when ; this ſhall be preſently after the looſ- 
Ing. | 
M, 2. Jac, If the condition be to pay IJ. S. money when he ſhall come 
dene: Fler. to the age of twenty-one years; in this caſe, it muſt be paid 
{cs caſe. the very day J. S. doth come to his full age, and payment after 
is not a ſufficient performance of the condition. 
If the condition be, to come at a day to ſuch a place to do 
R den thing, and the thing cannot be done without the concurrence 
i of the other party ; in this caſe, the obligor muſt ſtay until the 
very laſt inſtant of the day for his coming; and it ſeems alſo 
he muſt ſtay at the place all the day long. 
Adjueg.Pal, Tf the condition be to pay a rent at Michaelmas or within 
39 El. z. a : . . . . 
twenty days after, the obligation is not forfeit before the twen- 
ty days be paſt. 
Bro. Con- If one be to do a thing on a day certain, he may do it any 
Der. part of the day whilſt the light doth laſt: and if the condition 
4. 4. 3. be to do a thing by, or before a day, it may be done the laſt 
inſtant of the day before, and it is ſufficient (2). | | 


7 — —— 


wn 


(1) Adjudged accordingly Cro. Far. 646. —but a writ of error being brought, the parties compounded, —ſee 
further in Buckley v. Guildbank, Cro. Fac. 677. 
(2) See accordingly verbatim in 1 Wood 7573.—and more amply as to the time when the condition of the 
obligation is to be performed, ante p. 131,-and in Bac. Abr. Obligation (F. 4.) | 7 
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3. In reſpect of the 
place where the 


thing is to be done. 


* P. 379. 


0 3 of the 
thing itſelf to be. 
done. 5 


To perform cove- 
nants. 


ment, leaſe, &c. 


To make a releaſe, 
or other aſſurance. 


Of a: OBLIGATION. Chap. 21. 


If the condition of an obligation be to pay money, or do any 
like tranſitory act to the obligee on a day certain, but no place ; x 
is ſet down where it ſhall be done; in this caſe, it muſt be 


done to the perſon of the obligee whereſoever he be; and for 
this purpoſe, the obligor muſt at his peril ſeek out the obligee, 
if he be intra quatuor mænia, otherwiſe the obligation is for- 
feit; but if the obligee be not within the kingdom at the 


time when the thing is to be done, he is not bound to ſeck 
him, ſo neither is the obligation forfeit for not doing of the 


thing. So if one grant an annuity to another, and doth not 
ſet down where it ſhall be paid, and gives a bond with condi- 
tion for the payment thereof; in this caſe, it muſt be done to 
the perſon of the obligee where ever he be: and the like law 
is, as it ſeems, where the thing to be done by the condition, is 
to be done by or to a ſtranger: but when the thing the party is 
bound by the condition to do is local, he is not bound to go any 


* further, or to any other place, but to the place itſelf : and there- 


fore if the condition be to make a feoffment of a piece of land, 


the party that is bound to do it, is not bound to go to any other 
place, but to the piece of land to do it: and if a man make a 


| feottment in fee, or leaſe for life or years of land, rendring 

rent generally, and gives an obligation with condition for the 
payment of the rent, the feoffee, or leſſee, is not bound to go 
to any place from the r to ſeek the feoffor or leſſor to pay 
him this rent. 


If the condition be, to deliver twenty quarters of corn ſuch 


a day to the obligee, and no place is ſet down where it ſhall be 
delivered; in this caſe, it is ſufficient if the obligor, when the 
corn is ready, do give notice thereof to the obligee, and to 


wiſh him to appoint a place whereunto the obligor may bring 


it, and if he refuſe to appoint a place, it is at his own peril 


or the obligor may bring the corn to the houſe of the obligee 


(and this is the ſafeſt way) and if the obligee refuſe it, the 
condition is performed, and the obligation is diſcharged (1 ). 


If the condition be, to perform all the covenants in an in- 
denture; this ſhall be taken as well for the covenants in law, 


as for the covenants in deed. 
If a leaſe be made of a manor, excepting a cloſe, and the 


leſſee make an obligation to the leſſor with condition, that the 


leſſee ſhall perform omnia & fingula in ſeripto prædicto contenta; 
by this the cloſe ſhall be taken to be within the condition, ſo 
that if the leſſee diſturb the leſſor in the cloſe excepted, this 


ſhall be a breach of the condition. 
To make a feoff. 


If the condition be, to make a feoffment to the obligee of 


Perk, ſect, 
780 2 2 


= wg Pl 


In. ſect, 
310. 341. 


Perk, fect, 
785. 


Co. 4. 80. 
Dier 257. 


Plow, 67. 


See Cove; 
nant. Num. 


land; in this caſe, the feoffment may be made with, or with- é 


out writing, and if it be made by writing, it may be made 
without any warranty or covenants, and this will be a ſufficient 
performance of the condition (2). 

If the condition be, that the obligor ſhall make a leaſe to 
the obligee for twenty years, and it is not ſet down when the 
leaſe ſhall begin, it ſhall begin preſently. 

If the condition be, that the obligor ſhall do any a& upon 
requeſt that the counſel of the obligee ſhall think reaſonable, 


1 


Co. 6. 33. | 


Dier 218. 


(1) See further at what place a condition muſt be performed, in Bac. Abr. Obligations (F. 5.) 
(2) Before the ſtatute of 29 Car. 2. c. 3. but lince that ſtatute a feoffment muſt be in writing as was ob- 


ſerved before in page 204. 


25 


Re 


Chap. 21. . OF. @:OBLIGAT 1 O F. 


as for example, ſhall do any act, &c. for the releaſing of an 
obligation, wherein the obligee is bound to the obligor, and 
the obligee by adviſe of counſel deviſeth and requeſteth a re- 
leaſe of all demands to the obligee, and to J. S; in this caſe, 
the obligor may refuſe to ſeal it, albeit it be deviſed by the 
counſel of the obligee, becauſe it is unreaſonable, for it muſt 


be a reaſonable act that the obligor by this condition is bound 
to do. $ | 


— If the condition be to pay 10. at Michaelmas next, and To pay money cr 
Co. B. 10/7; yearly after, until J. S. be made knight; in this caſe, ent. 
albeit J. S. be“ made knight before Michaelmas, yet the firſt * P. 380. 
10 J. at Michaclmas mutt be paid. „ EY $9 | 
A juize M. If the condition be thus, that if the obligor ſhall for ever 
RI pay yearly to the obligee, &c. 10/7. at the two uſual feaſts by 
equal portions, or if his heirs ſhall at any time hereafter pa 
Haber 100. at one payment to the obligee, that then the obligation 
v. Rockſey. to be void; in this caſe; albeit the obligor hath election, 
which of theſe two things to do; yet, becauſe the intent is 
apparent that one of theſe things ſhould be done, if therefore 
the 1001. be not paid before the firſt feaſt, the 101. muſt be 
paid yearly. 5 2451 
dier 4a. 43. If the condition of an obligation from A. to B. be thus; To warrant land 
that whereas A. hath ſold to B. certain meadow in Dale, that 3 ä 
the ſaid A. ſhall warrant the ſame againſt the Lord and King _ 
all others, if the ſaid B. ſhall peaceably enjoy it to him, and 
his heirs of the Lord of the manor of M. by the ſervices due 
after the cuſtom, &c. in this caſe, the ſubſtance of this being 
for quiet enjoying, it ſhall be extended that way, and albeit it 
be not ſaid what he ſhall warrant, yet it ſhall be taken to be 
the land in queſtion, and the warranty thall be conſtrued to laſt 
only for the life of B. and not to extend to any new titles after 
the covenant, eſpecially ſuch as are by the act and default of 


the obligee himſelf, as if he commit a forfeiture and the Lord 
enter, or the like. | | 


\ 


Perk, fect. If the condition be, that the obligor ſhall ſufficiently prove To prove a thing 
10 a. 4. ſuch a thing; this ſhall be taken for proof by inqueſt, and 
accordingly it muſt be done: but if the condition be that it 
Gol!s ca'e ſhall be done by ſuch a time, or before ſuch perſons, as when 
Rep. 14. Or Where ſuch proof cannot be had, then it is otherwiſe. 
Where the word [proof ] is put generally, it ſhall be under- 
ſtood of proof by juſtice; but when the parties agree upon 
another form of proof, that ſhall prevail againſt that which is 
but inſtruction of law. | 
Coria Tin. Tf one be bound in an obligation with condition to ſuffer To ſuffer his wife 
ere. B. hig wife to give to her kinsfolks, children, or others, portions“ make a will. 
of his goods to the value of 100“. and that he will perform it, 
and ſhe give part to one and part to another; in this caſe, the 
huſband muſt perform it accordingly : but if the condition be 
to ſuffer her to give to A. and B. 100. and that he will per- 
form it, and the give 1001. to A. he is not bound to perform 
this. | — 
72 If the condition be, that he ſhall perform his wife's will, ſo 
'* jt do not exceed 201. and ſhe make a will and deviſe 1001.; in 
this caſe, he is not bound to perform the will for the twenty 
ounds. 
If the condition of an obligation be, that the obligor ſhall 5. Ia zeſpeR of the 


infeoff the obligee, and ſuch others as he ſhall name, by a day; din ny he 
| | | in and other matters. 
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, a OBLIGATION, Chap. 21. 


in this caſe, the obligee muſt do the firſt act, viz. name the 
others; otherwiſe the obligor doth not forfeit his obligation 

by the not doing of it: but if the condition be to infeoff me, 

or ſuch others as 1 ſhall * name, before ſuch a day; in this 

caſe, if I do not name others, it ſeems he muſt infeoff me be- 

fore the day at his peril. 

If the condition be, that the obligar mall mike duch an Ce. 5. 25.5, 

eſtate of land as I. S. ſhall adviſe; 1. S. muſt firſt adviſe, and . 
this muſt be made known unto the obligor ere he is bound to 775 


do any thing, and if he never adviſe, he is never bound to do 


any thing; for it is in this caſe; as if one be bound to ſtand to 
the awird of I. S. and J. S. never make any, or make a void 


award, which is all one. 


If the condition be, to make ſuch a diſcharge | in ſuch a tourt Co. 5. 248 
as the obligee or hin counſel ſhall adviſe; in this cafe, the 
obligee muſt do the firſt act, vi. adviſe! and give notice of the 
advice to the obligor before he is bound to do the thing. But 
if the condition be to make ſuch a diſcharge in ſuch a court 
ſuch a day, as the judge of that court ſhall adviſe ; in this caſe, 
the obligor muſt at his peril procure the judge to adviſe a diſ- 
charge, and it muſt be done that very day, or the obligation 
will be forfeit. | 

If the condition be, to pay 201. to the obliged when he doth NN 
come to London; in this caſe, the obligee muſt do the firſt 1 Jas Co 
act, viz. make known to the obligor when he doth firſt come 
to London, for otherwiſe, it ſeems the obligor 1: is not bound 
to pay the money. 

If the condition be, that the obligor mall Re a fine to the ©. 5-1-7. 
oblige before ſuch a day, the obligee muſt do the firſt act, . 
viz. ſue out the writ of covenant. 

If the condition be, that the obligor ſhall Altre Ke a 4. 
cloths to the obligee ſuch a day, the obligee paying for every | 
cloth immediately after the delivery 20/7.; in this caſe, the 


cloths muſt be delivered, albeit the obligee refuſe to pay the 


money; but if [immediately after] be left out, it ſeems the 
obligor is not bound to deliver the cloth unleſs the obligee 
firſt pay the money. 

If the condition be, that the obligor and his heirs ſhall at co. >. ; 4. 
any time, upon requeſt made, do any act, &c. that the obligee nk oth 
ſhall require. &c. and the obligee tender a releaſe or other 
deed to ſeal; in this caſe, if the obligor, or his heir that is to 
ſeal the deed, be an illiterate man, he may refuſe to ſeal it, 
until he can get ſome body to read it unto him ; but he may 
not refuſe or delay to ſeal it until he can have a lawyer s advice 
upon it, for thereby he will forfeit his obligation. 

If the condition be, to do any thing upon requeſt ; the Perk. fect 


obligor until requeſt made is not bound to do any thing to- G85. -:. 


wards It, neither can he forfeit his obligation till then. And 


yet if, in this caſe, the obligor diſable himſelf to do the thing 

he hath undertaken to do upon requeſt, before the requeſt 
made, the obligation may be forfeit without any requeſt made. 

* If the condition be, that the obligor ſhall within a certain 14 8. 5: 

time ſurrender ſuch land of his, for an annuity of fo much as 

they ſhall agree upon, and they agree upon 10. per annum; 

in this caſe, the obligor is not bound to make the ſurrender 
until the annuity be made and tendred unto him. 


3 If 


Chap. 


Hil. 37 Eliz. 
Co. B. Gree- 
ingham's 

cale adjuag. 


31. Of an O/BLIGAT TON. 

If the condition be, to deliver to the obligee an obligation 
wherein the obligee is bound, &c. or to ſeal and deliver to the 
obligee ſuch a releaſe of it as. ſhall be deviſed by the counſel 
of the obligee before Michaelmas, and the counſel do not ad- 


viſe any releaſe before Michaelmas; in this caſe, the obligor is 
diſcharged of the obligation, for the obligee is to do the firſt 


1 


Trin 4. 
Jac. B. R. 


If A. be bound to B. in an obligation with condition, that A. 


and his wife ſhall levy a fine of land to C. and D. and their 


heirs, and at their coſts and charges; this ſhall be conſtrued to 
be at the coſts of the obligor, and not at the coſts of the conu- 
ſees, but if the word [and] be omitted; perhaps it may be 


oOtherwiſe. | 


Dier 17. 


Gold's caſe, 
M. 13 Jac. 


If the condition be thus, that if the wife die before Michael- 
mas without iſſue of her body then living, that the obligation 
ſhall be void; in this cafe, [then living] ſhall relate ad proxi- 
num antecedens, and not to the death of the wife, and there- 
fore if ſhe hath iſſue and die, and after, before Michaelmas, the 
iſſue dyeth alſo, the obligation is void. 

If the condition be, that if the obligor ſhall waſte the goods 
of the obligee (his maſter), and this waſte within three months 


after due proof of it, either by confeſſion or otherwiſe, be no- 


Co, 5 22. 
ſuper Lit. 


207. 


Dier 262. 
18 N. 7 2. 


4 H. 7+ &» 


21Ed, 3. 29, 


Per, Juſtice, 
Dodridge 
M, 2. Car. 
P. R. 


tified to the obligor, that the obligor ſhall ſatisfy the obligee 


for it, and the obligor do confeſs the waſte under his hand and 


ſeal; in this caſe, it ſeems, this proof though it be extraju- 
dicial is ſufficient. e 
When the condition of an obligation is to do two things by 


369 


Conditions impol: 


a day, and at the time of making of the obligation both of fible. 


them are poſſible, but after, and before the time when the 
ſame are to be done, one of the things is become impoſſible by 
the act of God, or by the ſole act and laches of the obligee 
himſelf; in this caſe, the obligor 1s not bound to do the other 
thing that is poſhble, but is diſcharged of the whole obliga- 
tion. But if at the time of the making of the obligation one 
of the things is, and the other of the things is not poſſible to 
be done, he muſt perform that which is poſſible. And if in 
the firſt caſe one of the things become impoſſible afterwards 
by the act of the obligor, or a ſtranger, the. obligor muſt ſee 
that he do the other thing at his peril, And when the con- 
dition of an obligation is to do one fingle thing which after- 
wards, before the time when it is to be done, doth become im- 
poſſible to be done in all or in part, the obligation is wholly 
diſcharged ; and yet, if it be poſſible to be done in any part, it 
ſhall be performed as near to the condition as may be. 


* If the condition be, to do one of two things, as to make * p. 383. 


a feoffment to me, or pay me 201. in this caſe, if the obligor 
do either of them, it is ſufficient. But if the condition be in 
the copulative, as to enfeoff me and pay me 20. in this caſe 
the doing of one of them will not ſuffice, but he muſt do 
both. | = 

If the condition be, to pay to A. B. and C. gol. a- piece 
within a week after they come to eighteen years of age, or 
within forty days after their days of marriage after notice given 
thereof, which ſhall firſt happen; in this caſe, this notice 
muſt go to both the parties, fo that notice muſt be given when 


they are eighteen years of age; otherwiſe, and until notice 


5 given, 
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8. When the con- 
dition of an obli- 
gation ſhall be ſaid 
to be performed, and 
the obligation ſav- 
ed; or not. 


To make a feoffe 


ment. 


Of en OBLIGATION. Chap. 21. 


given, it ſcems the obligor is not bound to pay the Money. 
See more in Condition, numb. 8. and Covenant, numb..6. 

The matter of a condition of an obligation is ſometimes 
affirmative and compulſory, and. doth confiſt of ſomething to 
be done, and ſometimes it is negative and reſtrictive, and doth 
conſiſt of ſomething not to be done; the not doing in the firſt 
caſe, and the doing in the latter caſe, cauſeth the obligation to 
be forfeit; and the doing in the firſt caſe, and not doing in the 
latter, ſaveth the obligation. 

If one be bound in an obligation to me, with condition to Co. ſuper 


it. 207. 


enfeoff me of land, and the obligor do firſt make a leaſe to Plow. 67. 


me of it, and afterwards he doth make a releaſe of it to me and. 


Tender and refuſal. 


my heirs ; this is a good performance of the condition. 


If a -phdition be to make me a feoffment of land, and he bots ſet, 


tender me a feoffment, and I refuſe it; by this the condition is Fitz Barre 


performed. So if the condition be, to make a mags to my poi. ca, 


uſe, and when it is made I refuſe it; this is a good per- 75. 
formance of the condition. But if a man bind himſelf in an 
obligation to me, with condition to make feoffment to a ſtranger 
and he tender the feoffment to the ſtranger, and he doth refuſe 
it; this is no good performance of the condition, but the ob- 


ligation is forteit, If the condition be, to infeoff me and my 


wife, and he tender it to me, and I refuſe it; it ſeems this is a 
gone performance. 


If one bind himſelf in an obligation o me, with condition 155 oe 


to make me a feoffment of the manor of Dale by a day, and Perk. fect. 


he, before the day, grant a rent-charge- out of the ſame manor “““ 


to a ſtranger, and afterwards, and before the day alſo, he doth 


make me a feoffment of the land; this is a good performance 
of the condition, and the grant of the reat no breach thereof. 
But if the obligor ſell away part of the manor before, or 


make a feoffment to me but of a moiety or a third part of the 


„ 


Acceptance. 


manor ; this is no good performance of the condition. And if 
in this caſe, the obligor before the day take a wife, and before 


the day make his feoffment according to the condition, but 


the marriage doth continue until after the day; in this caſe, it 

ſeems the condition is broken. 

If the condition be, that the obligor ſhall enfeoff me of Perk, fect, 
the manor of Dale, and he make a feoffment of the manor of Br !?” 

Sale, and I accept thereof; it ſeems this is no performance of 5 
the condition, and that my acceptance in this cafe will not? 9 7.77. 


help. So if the condition be to make me a feoffment of land, 2. 5.1, 


and he give me money, a horſe, or the like, in recompence of 15 fl. 5. l. 


this, and I accept thereof ; this is no good performance of the 


condition: and the like law is in all caſes where the condition 


1s to do any collateral thing, as to account, build a houſe, 

enter into a recognifance, or the like, and the obligor doth 

give, and the-obligee accept, fome other thing in lieu thereof : 

and fo allo it is where the condition is to make a feoffment 

to a ſtranger, and the obligor give, and the ſtranger take, ano- | 
ther thing in lieu thereof : but if the condition be to enfeoff 

me of land ſuch a day, and he make, and J take, the feoffment 

before the day; this is a good performance of the condition. 

If the condition be to enfeoff me or my heirs in the diſ- 8. 
junctive, and the obligor enfeoff me and my heirs; this is“ = 
a good performance of the condition; for it is impoſſible to 
enfeoft my heirs whilſt I live, and when two things are to be 

e 3 done 


[ 32: 


Chap. 


Perk, ſect, 


776. Kelw. 
8 


according to that advice; this is a good performance of the 


eſtate that is not good and ſure; this is no good EN EO of 


Fitz. Barre. 
55˙ 


Trin. 17. Ja. 
B. R. 


Paſche 8. 
Jas Co. B. 


37 H. 6. 18. 


Perk. ſect. 


792 


Perk. fe, | 


790. Fitz- 
Barre Te 


Dier 15, 


Fitz, Barre, 
77. 


Co. ſuper 
Lit. 207, 


Dier 17. 
ſuper Lit. 
2902, 

Bro, Condi- 
tion 145, 


ance of the condition, 


the party ; this is a good performance of the condition. But if 
the condition be to diſcharge me of ſuch an annuity; in this 


cure to me and my heirs a rent of 5 J. per annum, and a ſtranger 


rent, and then ſuffer me to detain ſo much of the rent; it ſeems 
this is a good performance of the condition. 


21. Of a OBLIGATION. 1 


done by a condition, whereof the one is poſſible at the time of 
na the obligation, and the other is not; in this caſe, it is 
ſufficient if he do the thing which is poſſible. 

If the condition be, to make me a feoffment, or pay me 
20ʃ. if the obligor do either of them, it is ſufficient. But if 
the condition be to infeoff me, and pay me 201. in this caſe, 
the obligor muſt do both, or the condition will not be per- 
formed: Et fic de /+ nilibus. | 

If the condition be, that the obligor ſhall make me a ſuf- To make an eſtate; 
ficient eſtate of land by the advice of V. and S. and they ad- 
viſe an inſufficient eſtate, and the obligor do make the eſtate 


condition: but if the condition be that the obligor ſhall make 
a good and ſure eſtate, and he by advice of counſel make an 


the condition. 


If the condition be, that the obligor ſhall make me an eſtate 
of land, and make the eſtate to another by my appointment ; it 
ſeems this is no performance of the condition, 

If the condition be, that the obligor or his feoffees in truſt 
ſhall make an eſtate to the obligee ſuch a day, and the feoffees 
do it without the conſent of the obligor; this is no perform 


If the condition be, to make further aſſurance, and the To make further 
obligor make further aſſurance upon condition, without the eren. 


agreement of the other party; this is no good performanee of 
the condition. 

If the condition be, to ſave me harmleſs from an annuity To ſave harmleſs, 
wherewith my land is charged, and the obligor doth pay the 
ſame yearly, * and get me an acquittance for the ſame from * P. 38 5. 


caſe, payment, and procuring me a releaſe, is no 3 perform- 
ance of the condition. 


If the condition be, that the ſeofees or leſſees of the obligor To grant a revt, or 
of ſuch land which they have in truſt, ſhall grant me a rent- bo a, as 
charge, or releaſe their right to me before ſuch a day, and there = 
be three feoffees, or leſſees, and two of them only do grant this 
rent or make this releaſe ; this is no good performance of the 
condition. 


If the condition be, that the obligor ſhall purchaſe and pro- 


hath ſuch a rent out of my land, and he doth get him to releaſe 
this to me ; this is a good performance of the condition : and if 
one be bound with condition to grant me the rent and farm of 
ſuch a mill before Michaelwas, to be had and perceived until 
I be paid 10/. and before that time he leaſe the mill to me at a 


If the condition be to deliver me a horſe, and the obligor To deliver a horſe, 
tender the horſe unto me, and I refuſe him; hereby the condi- Aender and ref. 
tion is performed; and ſo in all ſuch like caſes where the ob- fal. 
ligor is to do any collateral thing, as ſtand to an award, or the 
like; if the obligor offer to do it, and the obligee refuſe, the 
condition is performed, and the obligation diſcharged for ever 

If the condition be, to pay money at a day certain, and the To pay money, 
obligot pay a little before night, time enough for the receiver 


to 
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to ſee to number his money by day-light; this is a good per- 
formance of the condition. And if the condition be to pa 
money by or before a day, payment in the laſt inſtance of the 
day before, is a ſufficient performance of the condition (1). 


Acceptance, If the condition be to pay me a ſum of money at a day cer- pert. «a. 
tain, and the obligor pay me leſs money before the day, or all 7%, ... 
the money before or at the day, or give me ſomething elſe before 4. 3-13. 

or at the day of payment in lieu thereof, or pay me all the money 9-79 


or a leſſer ſum at the day appointed, but in another place, and «,. 
not the place mentioned in the condition, and I accept thereof; 
in all theſe caſes, the condition 1s well performed. But if a 
ſtranger to the condition do ſo, and I accept thereof; this is no 
good performance of the condition, as hath been adjudged. And 
if the obligor pay leſs than the whole money at the day of pay- E. 
ment, and the obligee accept thereof ; this is no good perform- 
ance of the condition: and if the thing to be done be a collateral 
thing, as to account or the like, and the obligor give unto the 
obligee money, or a horſe in lieu thereof, and the obligee ac- 
F. 386. cept it; this is no good performance * of the condition. And 
if the obligor pay the money to the obligee after the day of 
payment; this is no performance of the condition, but the 
obligation is forfeit, and the money paid ſhall go in part towards 
the forfeiture: and yet in this caſe, the defendant at this day, 
being ſued upon this obligation, doth uſually adventure to 
plead conditions performed, and give this ſpecial matter in evi- 
dence to the jury, who for the moſt part doth find againſt the 
obligee. And yet if the condition be, to pay me money at a 
day certain, or to pay another money at a day certain, and the 
obligor pay me or the ſtranger at ſeveral times before the day, 
0 and J, or the ſtranger, accept thereof; this is a good perform- 
Tender and refuſal, ance of the condition. But if the obligee do only promiſe to 
| accept of a horſe for his money at the time of payment, and 
when the time of payment comes, and a tender of the horſe 
is made to him, he doth refuſe him: this tender is not a ſuffi- 
cient performance of the condition. 5 
If the condition be, to pay money at a day and place cer- 
tain, and the obligor tender it at the time and place, and the os oy 
obligee is not ready to receive it; or, being ready, doth refuſe to 2%; f _ 
receive it; this is a good performance of the condition to fave the Perk. fect. 
forfeiture of the obligation: and yet, if the obligor be afterwards ”* 
ſued for this money, he mult ſay in his pleading, that he is ſtill 
ready to pay it, and he muſt tender it in court. But if one be 
bound by a fingle obligation to pay money, and after at the ſame 
or ſome other time, he hath a defeaſance from the obligee, that 
upon payment of a leſſer ſum the obligation ſhall be void, and 
the obligee refuſe the money when the ſame is tendred, at the 
time when by the defeaſance it is to be paid; in this caſe, the 
obligor is not bound to tender the money in court, neither 


hath the obligee any remedy for it. 


Adjudged 
7 Eliz. 


(1) And if the money was not paid at the day, the bond became forfeited, and the whole penalty became 
recoverable at law: and the obligor was obliged to have recourſe to a Court of Equity, which would reſtrain 
the obligee from taking more than in conſcience he ought, i. e. his principal, intereſt, and coſts, — The ſtat. ot 
4 Ann. c. 16. F. 13. affords the like aſſiſtance to obligors, as the 7 Geo. 2. c. 20. (mentioned before in note 2 
to page 137.) does to mortgagors; for it enacts, that if at any time, pending an action on bond with a penalty, 
the defendant ſhall bring into court the principal, intereſt, and coſts, the money ſo brought into court ſhall be 
in full diſcharge of the ſaid bond, and the court may give judgment for the defendant accordingly, 1 
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e. a5. If the condition be, to pay me money at a day and place cer- 
tain, and the obligor doth tender it to me the ſame day in ano- 
ther place, this is no performance of the condition; and there- 
fore in that caſe I may refuſe it. 
Dier 17. If the condition be, to pay money between. two days pay- 
1 1 ment of the money upon either of thoſe days, is not a 
performance of the condition; but the payment __ Inge be- 
tween the two days. 
Perk. If the condition be, to pay me e money at a day certain, 5 1 bid i Bl 
27 fl. 6. 6. the obligor pay the money to one that I do oe ſo much more 
ee. Bare unto ; or I bid him lay out the money for me; or I bid him keep 
| it for ſuch a debt I owe unto him; and he do fo, and I accept 5 | 
hereof ; it ſeems this is a good performance of the condition. 9 
If the condition be to pay me money, and I appoint another | | 1 
* to receive it, and the obligor pay it unto him; this is a good * P. 387, ] 
performance of the condition. el = 
Co. ſuper Tf the condition be, that a ſemiger ſhall pay to the einer Acceptance, . "AN 
% 100. and the obligee accept a horſe for it; this is a good per- 1 
formance of the condition. But if the culliton be, that one | Ii 
ſtranger ſhall pay to another ftranger 101. and the one doth | 1 
give, and the other take, a horſe in lieu of this ; this i is no good | 1 
performance of the condition. | 1 
New teme If the condition be, to pay me 20 J. of nwlub Englih 
of Cen. money, and the obligor pay me in Spaniſh or in any other mo- 
Per Jun, ney current in this realm; this is a good performance of the 
Bridgman condition. But payment in farthings is no good payment (1). 
Marchezor b If the condition be, to pay me 20/7. and the obligor pay me 
vas 8. - ſome of the 201. in counterfeit pieces, which I, not perceiving 
the law, at the time, do put up and accept, but after upon a review 1 
4 perceive ſome of them to be naught, and thereupon I do 
fend it back to him again; in this caſe, it ſeems the con- i 
dition is well performed, and therefore the ſending back of the 4 
money again will not cauſe a breach afterwards. | 1 
22 Ed. 4. 2. If the condition be, that I ſhall ſtand to the award of I. S. To ſtand to an 
and he doth award me to pay 20%. to W. S. by a day, and at N 
the day I do tender him the 20 J. but he doth refuſe it; in this 
caſe, J have ſufficiently performed the condition, and the obli- 
gation is ſaved. 1 
225d. 4.25 If the condition be, that 1 ſhall ſtand to the award of ES: 170 
and he award that I ſhall enter a Retraxit in a ſuit depending be- Wil! 
tween me and the other party, and I do not ſo, but am non- 
ſuit, or do diſcontinue my ſuit ; this is no good performance of 
the condition. 
22Ed, 4.40, If the condition be, that the obligor ſhall come ſuch a day To ſhew a releaſe. 
to ſuch a place, and ſhew me a releaſe, and he doth come to Fi 
the place the latter part of the day, and doth ſtay there until bl 
the light of the day be gone, ready to ſhew his releaſe, but " 
I come not thither ; this is a good performance of the cofidi- " 
tion. 
ITE If one make a leaſe of land to me, and bind himſelf in an For quiet enjo;- Wis: 
1 obligation with condition, to ſuffer me quietly to enjoy the land ing. 1 
without the let of him or any other; in this caſe, if neither | 
he himſelf, nor any other by his incitement, do diſturb me, the 


5 condition is performed; and if a ſtranger that hath title, do 
ot EE 
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Dier 56. 


v, (1) See m_— Mood's Inſt. — of England muſt be either of gold or ſilver, 2 It. 577. +8 
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enter without his procurement or n this is no breach of 
the condition. 
To appear. If the condition be, to appear in the King” 6:Dened ſuch a .. e. 
day, to anſwer I. S. and at the day the obligor doth appear, 7%... 
but the plaintiff is effoined, ſo that the defendant cannot an- 
ſwer him; or the ſuit is diſcontinued by the demiſe of the 
King before the day of appearance; in theſe caſes, the condi- 
tion is performed and the obligation ſaved. But if the obligor 
* P. 388. in this caſe, when he doth * appear, doth not cauſe. his appear- 
ance to be entred of record, the obligation is forfeit. 
If the condition be to appear coram domino rege, and the obli- 5 1.4.6. 
gor appear before the King's perſon; this is no performance 
of the condition. And if the condition be, to appear coram 
juſticiariis domini regis, and the obligor appear before them out 
of court; this is no performance of the condition. | 
To make a bond. Tf the condition be, that a ſtranger ſhall make an obliga- Co. ſuper 
| tion to the obligee, and the ſtranger tender it, and the obligee 3 
refuſe it; this is a good performance of the condition: but if 1 fl. f. 6 
the condition be, that the obligor ſhall make an obligation to a 
ſtranger, and the obligor tender it, and the anger refuſe it; 
this is no performance of the condition. 
To marry a woman. If the condition be, that the obligor ſhall marry the . Perk, foot 
ter of the obligee by a day, and he doth tender himſelf, and 4H. 5. 3 
ſhe doth refuſe ; in this caſe, the obligation 1s forfeit, notwith- ” 
= ſtanding this tender and refuſal. 
To leave poſſeſſion, If the condition be, to deliver the key of a houſe, and the Dix 21g. 
vo quiet poſſeſſion to J. S. to the uſe of the obligee, and the 
obligor (the houſe being rid, and every one out of the houſe, 
and the door locked) doth deliver the key to I. S; it ſeems 
this is no good performance of the condition, but that J. S. or 
the obligee, or his deputy, ought to come and receive the poſ- 
ſeflion. See more in Condition at numb. . and Covenants 6. (1). 
5. When a fingle Tf an obligation that is ſingle, be not performed; as when it Co.8. 1:2. 
obligation. ſhall be jg to pay money at a day, and the money is not paid; the obli- ag; 
ſaid to be broken pe y Ys * P 
and forfeit, or not, gation is broken. But if a man be bound by an obligation to —3 8 
pay money at ſeveral days, the obligation is not forfeit, nor 
can be ſued, until all the days be paſt. And yet if the condi- 
tion of an obligation be to pay money at ſeveral days, and the 
obligor do fail to pay the money the firſt day; in this caſe, 
the obligee may ſue for the money due by the pre- 
ſent] | 
— be bound to pay money at a day certain by a ſingle 8. 06. 
obligation or bill, and the obligor tender the money at the day fi. .c. 
to the obligee, ſo as he will give him his bill or a releaſe for "143 
the money, and the obligee refuſe ſo to do, and thereupon he 
doth refuſe to pay the money; in this caſe, the obligation is 
not forfeit ; for, in this caſe, the obligor 1s not bound to pay 
the money, unleſs the obligee will give up his bill, or give 
him a releaſe. But otherwiſe 1t is in caſe where one 1s bound 
to pay money by the condition of an obligation; for there the 
obligor muſt pay the money at his peril, albeit the obligee re- 
tuſe to deliver up the obligation, or to give him a releaſe. 
If one be bound to pay money on a {ſingle bill at a day, and 
the obligor tender the money at the day to the obligee, and he 


od. 


— 


(1) See accordingly verbatim in 1 Word 776 to 779, — and more amply as to the performance or the 
breach of a condition in obligations—in Bac. Abr. Obligations * 1.) Vin. Abr. Condition (Q a.) 
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refuſe * it ; in this caſe, it ſeems, he hath no remedy for his * P. 339. 


money; Sed quære. 


Bro, Oblit. 


; 17. 


4H. 7. 4. 


bond had been preſently forfeited : but otherwiſe it had been if ment. 
A. had been profeſſed under the obedience of the obligee himfelf. 


Perk. ſect, 


768, 769. 


21 Ed. 3. 29. 
Co. 5. 112. 


21 Ed. 4.65. 


In all caſes when the condition is not performed, or is broken, 10. When the con« 
the obligation is forfeit, and till then it cannot be forfeit: and dition of an obliga- 


. 4 ln : Ef tion ſhall be ſaid to 
therefore, if one be bound in an obligation, with condition to be broken, and the 


pay me 101. at Eaſter; before the day come, the obligation obligation forfeit ; 


cannot be forfeit; but if it be not paid at the day, the obliga- ** 


tion is forfeit: and yet if the obligee himſelf be the cauſe of 

the breach of the condition, or the thing to be done by the 

condition is now become impoſſible by the act of God, the 

obligation is now become without penalty : as if in the old 

days I had been bound in an obligation to an Abbot, that A. 

ſhould infeoff him before Chriſtmas; if A. enter into religion, my To make a feof: 


\ 


If the condition be to make a feoffment of land to me ſuch 
a day, and he be not upon the land ready to make the feoff- 
ment; albeit I come not there to receive it, yet the condition is 
broken. Fu oi fob San FFT rP I Lie 

If the condition be that, when the obligor ſhall come to his 
aunt, he will infeoff the obligee, or the heirs of his body; in 
this caſe, he muſt do it as ſoon as he doth come to her and the 
obligee ſhall requeſt the feoffment, or the obligation is forfeit. 

If the condition be to infeoff me of a manor by a day, and 


before the day the obligor doth make a feoffment of it to another; 


4 H. 7. 4 


Dier 347. 


Paſche 8. 


Co. B. Jac, 


Co. 2. Jo 
Dyer 337. 


hereby the condition is broken, and the obligation forfeit: 
and though the obligor repurchaſe it again before the day, and 
then make the feoffment, yet this will not cure the breach. 

If the condition be, to enfeoff B. and C. and one of them 
die before the time be paſt wherein it ſhould be done; in this 
caſe, he muſt enfeoff the ſurvivor of them, or the condition is 
broken. | = OR P 8 

If the condition be, that if the obligor before Michaeltnas To make a lea 
make a leaſe to the obligee for thirty-one years, if A. will 
aſſent, and if he will not aſſent then for twenty-one years, that 
then, &c. if A. do not aſſent, and the leaſe for twenty-one 
years be not made before Michaelmas, the obligation is forfeit. 

If the condition be, that the obligor ſhall make me an eſtate To make an eſlate 
upon requeſt, and he tender me an eſtate before I requeſt it, 

and afterwards I do requeſt it, and he doth refuſe it; in this 

caſe, the condition is broken, and the obligation forfeit. 

If the condition be, that the obligor ſhall make me a good 
eſtate of land (being copyhold land) and he doth ſurrender it 
abſolutely, and the homage, when they preſent it, do preſent it 
conditionally ; this is no breach of the condition. 

* If the condition be, to make a good eſtate of land in fee- „ p. 70 = 
ſimple to A. (a woman) before ſuch a time, and before ſuch 399. 
time the obligor taketh A. to wife, and the day paſs, and no 
eſtate is made; in this caſe, the condition is broken, and the 
obligation forfeit. But if the obligation be made to the woman 
herfelf, then it is diſpenſed with by the inter-marriage. 

If the condition be, that the obligor and his ſon ſhall do all To make further 
ſuch acts for the better aſſuring of land, as the obligee or his #furance. 
counſel ſhall deviſe; and the obligee deviſe and tender a releaſe 

to the obligor and his ſon to ſeal, and they delay and refuſe to 

ſeal it, until they can ſhew it to their counſel to be adviſed upon 


fe. 


it; this is a breach of the condition: but if they be illiterate _ 
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and AS to ſeal it until hy: can get it read; this 1s no breath: 
4 the condition 


If the conditigh” be, ch. lat the obngor war flye dle obligee pa 16. 


harmleſs from ſu ch a debt, for which the obligee i 18. ſurety for 


the.c oblige or, and "the" "oBligee come t At the time, and: to tlie a 2 
plac ce, When and w cre the money, or which he is engaged, 181000 broke 
Healy to. pay the reotiey, he dot 2 


to, be p aid, and ndiüg no body t 
PAY, it REST to | ave the RfAnite of the oblig atioh'; Herd" 
Nee to ſave harm leſs": Se Proken, and 5 5 tiot 

19 eit. And therefore much. more if the obli] ee be 28; 


reſted” outlawed, or takeil 0 ane, for the debt of 118 


. e 10 fe, | the obligee be put in felt” Arreſt for 
"he ebt of the Prix cipal, 40 dhe ae ge not go about” 
his bu ineſs; b Ris the 
be ſued e 72 


244.5 +> w 


ether 1 Ee 
18 due, or 1 5 or if the 


ond, in Which He 180 bound, be 


againf Law and; 50 14 and He lüffer h himſelf to be fußt vöreck 


t ereup on and doth*riot take advanthge of it; It Teens this: is, no. 
a h of the e of the | bond to ſave harmleſs. 


e 1 055 be alte on a 2446 0 and 1171 re- 2 H. 4. 9* 


RI 2 4 885 en a F ke 15 5 Fs 4 FAMA 


the the bailiff for the beafts | 1 By Ga e, the dbochgon is 


7 


15 40 
| i 19 for this action Will bot lie in tl ts caſe. 
To pay money 8 151 the condition be to pay mone / to me dt a day and face Kelw, 60 


certain; and. the money 18 not tene ered at the tittie . place; 
albeit er be no 13 4 ready to receive it, if it be tendered," yer 


ition is broken. 


_ thee | = 
11 550 condition be to pay fönley to me 41 4 day and place, 8 


and 5 obligor in his going to the place is robbet of the Honey 
ſo. as he cannot pay him; in this caſe, notwithſtanding, the con- 
dition is broken, and the obligation forfeit, and this will not 
excuſe it. ; 


If the condition be to pay money to me at a day and place, 


and I, ſeeing him going to the place to pay the money, do wiſh e 


him to forbear, and thereupon, he doth ſo, and doth not pay it; 
in this caſe, the obligation 18 forfeit, and this will not obe. 
But if I do violently and actually detain and hinder him, ſo that 
he cannot pay it, this will excuſe him. 


If the condition be to pay nie the rent reſerved on ſuch a — 
hy at the times limited by the leaſe, and it be not according- a 


hereby the condition is broken, albeit I do never demand 
che rent. 


If the condition * to pay me the rent reſerved on ſuch a Bro. Ob, 


leaſe, and I enter upon all or part of the land demiſed, fo as the 
rent is ſuſpended ſo long as I keep the poſſeſſion ; ; in this caſe, 

the non-payment of the rent during the time of the ſuſpenſion of 
the rent, is no breach of the condition. 


If the condition be that I ſhall enjoy land without the inter- Vier zo. 


ruption of any perſon whatſoever, and afterwards I do forfeit 
it myſelf by non-payment of rent, or the like; this is no breach 
of the condition. 


If the condition be, that the obligor ſhall ſuffer the obligee to 1 


enjoy lands, Cc, and that without the let of him, Sc. or any 
other perſon or perſons, Se. and one that hath an elder title 
doth enter; this is no breach of the condition. But if he pro- 
cure this entry and diſturbance, this is a breach of the condition. 


2 If 


s condition Is, broken. Büt if the obigen 
is ſued before: the” they 


«Ibo # 4 1010 


A 22 


F 


ca 


Ja 


Chap. 1. Of a OBLIGATION. 


| Kel. 6. If the condition be, that B. and others ſhall quietly enjoy! land, 
and A. the obligor and B. the obligee doth diſturb the others 
it ſeems by this diſturbance the condition is broken. 
co. 9. 51. If the condition be, that the obligor ſhall not diſturb me in 
the keeping of my courts, and he keep the courts and take the 
fees himſelf; this is a breach of the condition. | 
| Co. fore If one make a feoffment of land to me, and make me an obli- 
TEM _ gation with condition to defend the land for twelve years, Sc. 
and I am entered on by a ſtranger, but never impleaded ; in this 
caſe, the condition is broken. 
Co. 4. 61. If the condition be, to ſtand to the award of I. S. and the ob- To fand to an 
5% ligor doth afterward countermand the ſubmiſſion made to J. S. d. | 
this is a breach of the condition. Factum non dicitur quod non 
perſeverat. | 
co.3.82, If the condition be, that I ſhall have licence to carry wood To give a licence. 
155.4. 20, ſeven years, and the obligor doth give me a licence for ſeven 
years, and then doth revoke it again; this is a breach of the 
| condition. 
18 £4.4 If the condition be, that J. S. ſhall give me licence to go 
n over his ground, and J. S. doth fo, but another doth interrupt 
me; this is no breach of the condition. And yet if the con- 
dition be, that I ſhall have licence to go over that ground, there 
perhaps ſuch an interruption * may be a breach of the condition. * P. 392. 
Fs. Have If an obligation be made to me with condition, to appear in To appear. 
ſuch a court ſuch a day, and at the day he is kept in priſon at 
my ſuit fo as he cannot appear; in this caſe, his non-appear- 
ance is no breach of the condition, for his impritonment ſhall 
excuſe him. But if his impriſonment be for felony, or any 
other ſuch like cauſe of his own, contra. | 
dier 25, If the condition be, to appear in ſuch a court ſuch a day, 
and before the day a Super ſedeas doth come to the ſheriff; yet, if 
the obligor do not appear, the obligation is forfeit. 


Perk, Sect, If the condition be, that the obligor ſhall ride with J. S. to To ride to Dover, 
Dover ſuch a day, and I. S. doth not go thither that day; in 
this caſe, it ſeems, the condition is broken, and that he muſt 
rocure J. S. to go thither and ride with him at his peril. 
Per Juſt, 


ner Joſt. If I make a leaſe for years, and the leflee doth enter into an Not to alien. 

13. obligation with condition that he ſhall not alien the land de- Er 
miſed without my licence, and I die, and then he doth alien | 
it; it ſeems this is a breach of the condition. 

3 If the condition be, that J. S. ſhall ſerve me in all my NY To ſerve. 

4+ 2, and lawful commands; or that I. S. ſhall be a good and honeſt 
ſervant to me one year; in the firſt caſe, if I command him 
nothing, the condition is not broken, albeit he never tender 
his ſervice; but in the laſt caſe, it ſeems he is to tender his 
ſervice to me, or otherwiſe the condition will be broken. But 1 
if I refuſe his ſervice when it is tendred, or he die within the W's 
time, the obligation is diſcharged. And yet if he depart away # 
within the time, the condition 1s broken, | 

Pe, If the condition be, that A. ſhall marry B. by a day, and be- To marry a wo- . 
fore the day the obligor himſelf doth marry her: in this caſe . 
the condition is broken. But if the obligee marry her before 
the day, the obligation is diſcharged. 

A7. If the condition be, to perform the covenants ant payments To perform cove- 

JaB.r,” of a deed, and the deed doth contain a feoffment, and this is nants. 
on condition that if the feoffor pay ſuch a ſum of money he 
ſhall re-enter, and he doth not pay it; in this cafe, this non- 


5 D payment 


* 


378 


/ a OBLIGATION. Chap. 21. 


payment is no breach of the condition. But if A. let land by 
indenture to B. for years rendring rent, and B. doth bind him- 
ſelf in an obligation with condition to perform all the cove- 
nants contained in the indenture, and the rent is unpaid; this 


is a breach of the condition, and cauſe of forfeiture of the 
obligation. 


To keep arifonere, 


* P. 393. 
11. By 285 means 
and when an obli- 
gation, good i in its 
original creation, 
doth or may be- 
come void, be diſ- 
charged or gone, by 
matter ex poff fucto: 

or not. 


If the condition be for the ſafe keeping of priſoners, and one 


doth eſcape that is in execution, and in priſon under colour . 


——— , 
—— 


Adjudged 

G 1 5 & 
Scot's caſe 
5. Jac, B. R. 


8 Trio, 
7 Elis. 


of an execution, or the like, but in truth and in judgment of 
law is no priſoner ; this eſcape is no breach of the condition. 


See more in Condition, at numb. 10. 
* If the condition of an ligation conſiſt of two o parts in the © 


disjunctive, or be to do one of two things before, or at a day 


certain, and both the things are poſſible at the time of the 
making of the obligation, and before the time of performance 
one of the things is become impoſſible to be done by the act 


of God, or by the act of the obligee himſelf ; in this caſe, the 
obligation is diſcharged for ever. And therefore if the condi- 


tion be, that if the obligor ſhall ſell away his wife's land, if 


then he ſhall either in his life-time purchaſe to his wife and 


her heirs and aſſigns, land of as good right and value, as the 


money by him received or had by or upon the ſaid ſale ſhall 


amount unto, or elſe do and ſhall leave unto her by legacy, or 
otherwiſe, as much money as ſhall be by him received upon 


ſuch ſale, that then, Sc. and the obligor doth ſell his wife's 


land, and then his wife doth die before him, ſo that he can- 
not leave her the money; in this caſe, the obligation is diſ- 
charged, and the huſband is not bound to purchaſe land to her 
and her heirs. So if the condition be, that if J. S. do not 
prove the ſuggeſtion of a bill depending in the court of re- 
queſts before the utas of Hilary, that then he ſhall pay 201. 
Sc. and J. S. die before the utas; hereby the obligation is diſ- 
charged for ever, and he is not bound to pay the 20%. So if 
the condition be, that if the obligor appear in the King's-Bench 


Co. ſuper 
Lit. 207. 
OS: 5. 28. 
5 H. 7. 2. 
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in Eaſter term, or pay 201. to the obligee at Michaelmas, and 


the obligor die before Eaſter term; hereby the obligation is 


diſcharged: but if he do not appear in Eaſter term and out- 


live the term, and die after; then it ſeems the 201. muſt be 


paid at Michaelmas, or the obligation is forfeit. So if the 


condition be, that the obligor ſhall marry A. before Eaſter, or 
ay 20/, to the obligee at Michaelmas, and 4. die, or become 


mad before Eaſter, or the obligee marry A. himſelf, and the 


marriage doth continue between them until Eaſter be paſt; in 
all theſe caſes the obligation is diſcharged for ever. But when 
the thing is become impoſſible by the act or laches of the obli- 
gor, the law is otherwiſe. And therefore if the condition be, 
that A. ſhall marry with B. before Eaſter, or that the obligor 
ſhall pay unto the obligee 20. at Michaelmas, and the obligor 
himſelf marry with B. and the marriage doth continue until 
after Eaſter ; hereby the obligation is not diſcharged. So if the 
condition be to deliver up an obligation before Eaſter, or give 
a releaſe at Michaelmas, and the obligor doth looſe the obliga- 


_ tion, or the obligation is burat ; hereby the obligation is not 


diſcharged, for if he doth not make the releaſe at Michaelmas, 
he doth forfeit the obligation (1). 


Co, t 


. 


— 


1) See further how conditions in the disjunctive are to be performed, Bac. Ar. Obligations (F. 2.) 
2 


FIR 


It 


Chap. 21. „%% 10;8L:16G AT 1.0N. 
38.427. Tf the condition of an obligation conſiſt of one part only, or 
8. 32, 8 . > N f 
Perk. ſect. be to do one thing at a time certain, and that thing at the time 
H. 7.4. 26. of the obligation made is poſſible to be done, but afterwards, 
a. . 2. and before the * time when it is to be performed, it doth be- 
come impoſſible by the act of God, or the act of the obligee ; 
in this caſe alſo, the obligation is gone and diſcharged for 
ever. And therefore if the condition be to appear in perſon 
ſuch a day in ſuch a court, and before the day the obligor die, 
or at the day the water doth ariſe ſo high that he cannot travel 
to the place without peril of life; in theſe caſes, the obligation 
is diſcharged. So if the condition be, that A. ſhall marry 
B. before Eaſter, and before the time A. or B. die, or become 
mad, or the obligee marry B. and the marriage doth con- 
tinue until after the day; in alt theſe caſes, the obligation 


379 


* P. 394. 


is diſcharged. But if the thing become impoſſible by the act 


of the obligor, contra. And therefore if the condition be, 


that the obligor ſhall appear ſuch a day, and before, and at the 


day, he is impriſoned through ſome default of his own ſo that 
elisa he cannot appear, this will not excuſe Him, no more than in 
the Exche- caſe where he is ſo ſick that he cannot appear without peril of 
enz © © his life. So if the condition be, that B. ſhall marry C. before 
Eaſter, and the obligor himſelf marry her, and the marriage 

doth continue until after the time; in this caſe, the obligation 

Con Co, is forfeit. So if the condition give the obligor time all his life- 


Elie, time to do the thing, the obligation is not diſcharged by his 


death, but in this caſe he muſt do it during his life-time at 
Bis perth; | 5 5 
Achodgedzy. If the. condition be, that the obligor ſhall deliver to the 


3 an obligation, or ſuch a releaſe as the counſel of the 


ham verſus Obligee ſhall deviſe, before Michaelmas, and the counſel of the 


Eure. 


obligee deviſe no releaſe before Michaelmas; hereby the obli- 

gation is gone for ever. 12 
Bro, Oklig, If the obligation depend upon, or be neceſſary to, ſome other 
f. „ e, deed, and that deed become void, in this caſe the obligation is 
become void alſo; as if the condition of the obligation be, to 
perform the covenants of an indenture, and afterwards the co- 
venants be diſcharged or become void; by this means the obli- 
gation is diſcharged and gone for ever. And if one make a 
leaſe for years, rendring rent, and the leſſee enter into an 
obligation with condition to pay the rent to the leſſor, and 
after it fall out ſo that the leſſee is evicted out of the land by 
an elder title, whereby the rent in law is gone; in this caſe, 
and by this means, the obligation is diſcharged and gone alſo. 

But if the eviction be but of a part of the land, contra. 
co. f ug. If an obligation be made to me, and delivered to J. S. to my 
ID uſe, and, when it is tendred to me, I do refuſe it and diſagree 
to it; hereby it is become void, and cannot afterwards be made 
good again. So if an obligation be made to my wife, and I 
diſagree to it; hereby it is become void. 
ku. Bar.. By a releaſe made from the obligee to the obligor, or to one 
* of the obligors if there be more than one, the obligation may 
be diſcharged. And therefore, if an obligation be made to me 
with condition to pay money, and I by my deed releaſe it, or 
acknowledge myſelf ſatisfied for the debt; albeit I receive none 
of it, or that I receive but part of it in full ſatisfaction of the 
debt; by this the obligation is diſcharged for ever. 


If 


* P. 395. 
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Of e OBLIGATION. Chap. 2x. 


If the obligee make the obligor, or one of the obligers; OT Bro, Oblig, 
all the obligors, his executor, or his executors ; hereby the 236 J. E.. 


obligation is diſcharged for ever. But the granting of letters 73-21 H. 
of adminiſtration to one, or more of the obligors, is no dit- 2.4. 
charge of the obligation. And if the 1 * make the obligee 


his executor, this is no diſcharge of the obligation. 


If the obligee be a woman, and take the obligor to huſband, Po „ 


hereby the obligation is diſcharged. 
If the condition be to enfeoff K. S. (a woman) before ſack A Fits. Barre 
time, and before the day the obligor doth marry the woman; 33. 
this doth not diſcharge the obligation, 
If the condition be to ſerve me ſeven years, and within the Dier 32g. 
time I licence him to depart, it ſeems that hereby the obligation 
18 diſcharged : and yet if the condition be to ſtand to an award, 
and it is awarded that one of the parties ſhall pay 5 J. a year 
for ſeven years towards the education of J. S. and I. S. die with- 
in the ſeven years, the obligation is not diſcharged by his death, 
but the money muſt be paid during the time notwithſtanding. 


If the condition be to do two things, or ſtand upon divers Die 3. 


points ; and the obligee, ſuppoſing the breach of one of them, 
doth ſue the obligor, and the ifſue being joined upon that point 
it is found againſt the plaintiff, and he is barred ; hereby the 
whole obligation is diſcharged ; and, ſo long as that judgment 
is in force, he can never ſue the obligation upon any other 
point within the condition. 

If the condition be to ſatisfy me for goods I have delivered to Fitz, Barr 
J. S. if they be loſt, and afterwards they be loſt, and I ſue J. S. 
and have him in execution for them; by this the obligation is 
not diſcharged: but perhaps when I have fatisfaction of I. S. 
being in execution for the goods, the obligation may be gone. 

And in all caſes by which a deed in general e void 
by matter ex poſt fatto, as by raſure or the like, an — 
_ become void. 


CHAP. XXII. 
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Of a Defeaſance. 


ls in a large ſenſe doth ſometimes ſignify a condition 

annexed to an eſtate; and ſometimes the condition of an 
obligation made with, and annexed to, the obligation at the 
time of making thereof : but it is more peculiarly and proper- 


ly applied to ſuch conditional inſtruments, as are made in de- 


feaſance and avoidance of ſtatutes and recognizances, at the time 
of entring into the ſame ſtatutes or recognizances ; and to ſuch 
conditional inſtruments as are made in defeaſance of ſtatutes, 


obligations, and the like, after the time of the ſame ſtatutes 


entered into, and obligations, &c. made: and it is therefore 
defined as follows. | ; 

A defeaſance is a condition relating to a deed, as to an obli- 
gation, recognizance, ſtatute, or the like, which being performed, 
by the obligor or recogniſor, the act is diſabled and made void, 
as if it had never been done; which differeth from a condition 


only in this, that this is always made at the ſame time, and an- 
nexed to, or inſerted in, the ſame deed ; but that is always made 


Co. ſuper 
Lit. 236.237 
1. 111. 113. 
Plow. 137. 
193.21 H. 7. 
23. Bro. 

' Defeaſance 
in toto, 


———— — 


in a deed by itſelf, and for the moſt part made after the deed 
whereunto it hath relation (1). 5 
There is no inheritance executory, as rents, annuities, conditi- 
ons, warranties, covenants, and ſuch like, but may by a defeaſance, 
made with the mutual conſent of all thoſe which were parties to 
the creation thereof at the ſame, or at any time after, be an- 
nulled, diſcharged and defeated. And ſo is the law of ſtatutes, 
recognizances, obligations, and the like; yet ſo, as in all theſe 
caſes regularly, the defeaſance muſt be made eodem modo as the 
thing to be defeated was and is created, vis. if the one be b 
deed, the other muſt be ſo alſo: for it is a rule, that in all 
caſes, where any executory thing is created by a deed, that the 
ſame thing, by the conſent of all perſons who were parties to 
the creation of it, may be by their deed defeated and annulled ; 
and therefore that warranties, recognizances, rents, charges, 
annuities, covenants, leaſes for years, uſes at common law, 
and ſuch like, may, by a defeaſance made with mutual conſent 
of-all thoſe that were parties to the creation of it by deed, be 
diſcharged and avoided. Nil eft tam conventens naturali æquitati 
quam quod unumquodgue diſſolvi poteſt eo ligamine quo ligatur. And 
therefore by ſuch a defeaſance, not only the covenant which 
doth create a power of revocation, but the power itſelf created, 
may be utterly defeated and avoided : but eſtates of inheritance, 
and other eſtates in tail or for life, executed by livery, &c. 
cannot be avoided by defeaſance made after the time of their 


1 1 2 1 * 


* P. 6. 
— Quid. 


2. Where and in 
what caſes a de- 
feaſance may be; 
and what things 
may be defeated 


and avoided there- 


by; and where, 
and what not. 


(1) A defeaſance is a collateral deed, made at the ſame time with a feoffment or othet conveyance, con- 
taining certain conditions, upon the performance of which the eſtate then created may be defeated or total] 

2 Bl. Com. 327. — —A defeaſance on bond, or recognizance, or judgment recovered, is a condi- 

tion, which, when performed, defeats or undoes it: it differs only from the common condition of a bond, in 

that the one is always inſerted in the deed or bond itſelt, the other is made between the ſame parties by a ſe- 

parate, and frequently a ſubſequent deed. 7þid. 342.—dee further as to the nature of defeaſance, and what 


undone. 


mall be ſaid to amount to one, in Com. Dig. Deteaſance (A 


8 © 


.)—IVo2d's Inſt. 293.—Vin. Abr. Defeaſance (F). 
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1 a DEFEAS A N C E. Cha 
. creation and firſt making. And yet by * another deed of de- 


p- 22. 


feaſance made at the time, a feoffment, releaſe, leaſe for life, 


or other executed thing, may be avoided, as well as if it were 
by condition within the ſame deed: as if a diſſeiſee releaſe to 
the diſſeiſor, this releaſe cannot be defeated by an indenture of 
defeaſance made afterwards; but it may be defeated by an in- 
denture of defeaſance made at the fame time. Que in conti- 

nenti fiunt in eſſe videntur (1). | 
3. What ell be To make a defeaſance, theſe things are requiſite : 1. That 
_ 1 defea- the defeaſance be made eodem modo, as the thing to be defeated is 
mince hat created: for if the obligee by word only diſcharge the obligor, 
odr grant not to ſue him; this will not defeat the obligation; it 
"or the manner of muſt be by deed therefore, as the former was. But whether the 
: deed or defeaſance be indented or poll is not material: 2. * That 
if it do recite the ſtatute or the obligation, (as for the molt part 
it doth,) that it be done truly : for if a defeaſance be made of 
a ſtatute or an obligation, which is recited to be made the tenth 
day of May, whereas in truth it beareth date the firſt day of 
May, this defeaſance is void. 4g. © That it be made between 
the ſame perſons that were parties to the firſt deed, Sc. and 
therefore, if A. be bound in an obligation to B. in 20/. and 
B. make a defeaſance to C. that if C. pay him 20/. the ob- 


Co. > 113. 


a] Bro. De- 
teal. 12 
Fitz. Barre 


95. | 
bf Plow, 
393» 


e114 H. 8. 
IO. BO. 
Eftrang 1 
ſait, 10. 


ligation made by A. ſhall be void; this is no good defeaſance, 


| becauſe it is not made between the ſame parties. And yet if 


a ſtatute be made to the huſband and wife, and the huſband alone 


d] Bro, tir, 
Deſeaſance 3. | 


join in the making of a defeaſance, this is a good defeaſance. 


4. © That it be made after the making of the recognizance, 
obligation, &c. and not before: for if A. grant to B. that 
if B. will be bound to him in 20/7. by obligation, that the 
obligation ſhall ' be void; and after B. doth bind himſelf to 
A. in an obligation of 20 J. that defeaſance is not good becauſe 
it is before the obligation. * And yet if the date of the 
defeaſance be before the date of the recognizance, &c. and 
it be delivered after, it is good enough. 5. That it be made 


For the matter of of a thing defeafible : s for if a diſſeiſee releaſe his right to 


92 the terre-tenant, and after there is a defeaſance made between 


e] Bro. De- 
fealance 5, 


f] Dier 315. 


g] Plow. 
137 Bro. 
D. feaſance, 


them, that, if the releaſor ſhall pay 20 J. to the releaſee, the 


releaſe ſhall be void; this is a void defeaſance. * And yet a 
releaſe may be avoided by a condition or defeaſance made at the 
time of making of a releaſe as well as a feoffment. i 

If the defeaſance of a recognizance, obligation, Cc. be, that 
if the cogniſor, or obligor, Fc. pay a ſum of money, or do not 
diſturb the execution of the will of J. S. or do make a leaſe for 


years to J. S. or the like; theſe are good defeaſances. As if 


the grantce of a rent- charge grant to his grantor, that if he ſhall 

pay him 20/7. ſuch a day, the grant of the rent ſhall be void. 

Albeit the condition of an obligation, that is repugnant to 

the obligation itſelf, is void, and the obligation ſingle ; yet 

® P: 208. it is otherwiſe in caſe of a defeaſance * made after the ob- 
ligation ; for this is good, notwithſtanding it be repugnant. 

And therefore if the obligee, after the obligation made, 

grant. by deed to the obligor, that the obligation thall be 

void; or that he will not ſue the obligation at all; or 


h] Bro. De. 
fcaſance, 6. 
9 

Co. ſuper 
Lit. 236. 
See Welt, 
»ymb_ Bro. 
[Defealance 
in teto. 


20 H. 7. 24. 

21 Ii. J. 32 

Fitz, Bane, 
I, 


that he will not ſue the obligation until ſuch a time ; or that 


7 SLY — > = ner 


* 
— 


(1) See accordingly, and further in x Head 786. Com. Dig. Defeaſance (B.) Vin. Abr. Defeaſance (C. 
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the 


Of 6 DEFEASANCE. 
the obligation ſhall be diſcharged ; theſe defeaſances are good to 


avoid the obligation. 

4 <H.6.49 If the feoffee with warranty grant, that neither he nor his 

:: 1.7.23. heirs ſhall take benefit of the warranty of the feoffor or his heirs ; 

Perk. ſet, 

69 this is a good defeaſance of the warranty: and if he grant, not 
to vouch, this will diſcharge the voucher: and if he grant 
not to bring a warrantia charte, this will bar him of that 
remedy. In like manner it is, if the grantee of a rent- charge 
grant to. the grantor, that he will not take any benefit by the 
grant, this is a total diſcharge; and if he grant, that he will not 
bring an annuity, this is a diſcharge of the perſon ; and if he 
grant, that he will not diſtrain the land for the rent, this is a 

diſcharge of the land. 

Bro. De If one make a leaſe for life bt deed, . after by another 1. 

e ee doth grant to his leſſee, that he ſhall not be impeached for waſte; 
this is a good diſcharge: and if the leſſee afterwards grant by 
| deed to the leſſor, that if he ſhall bring an action of waſte againſt 
the leſſee, that he will not make uſe, nor take advantage of the 
deed of diſcharge; this is a good defeaſance of the diſcharge. 80 
that hereby it ſeems a defeaſance may be of a defeaſance, and one 

bern. g. defeaſance after another, and regularly the laſt ſhall ſtand. And 

i Ce. f. therefore, if a leaſe for years be made on condition to pay 20 J. 

ber Jun, at Eaſter, and the leaſe to be void, and before Eaſter the leſſor 

Dadgwman. and leſſee agree, that, if the leſſor pay it at Eaſter following, the 
leaſe ſhall be void, and before that time they make the like 
agreement for another year; it ſeems theſe be good defeaſances, 
and that the laſt ſhall ſtand. 

Rea. es If the defeaſance after execution made upon a ſtatute be thus, 

eaferce 7- that, if the conuſor pay ſo much money, the ſtatute ſhall be void; 
It ſeems by this the ſtatute and execution thereupon is void ; 
howbeit, it is beſt to add theſe words in the defeaſance [and the 
execution thereupon. ] (1). | 


Chap. 22, 


And now being coming towards an end, we come to the laſt 
aſſurance of a man's life, or that kind of A Hf that men do 


commonly make when they are near and towards the end of their 
life, vis. a Teſtament. 


—— EEE " . "FS 4 a. —__— 4 
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(x) See further in Vin. Abr. Defeaſance (D). 
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384 Of TESTAMENT. Chap. 23. 


r . 2xu; 


Of a Ti eftament. 


* 


* P. 309. * Teſtament is the full and compleat declaration of a man's Terms of 

1. Teſtament, Quid, : mind or laſt, will of that he would have to be done after Lic. 8. 

his death: It is in Latin Teſamentum, i. e. Teftatio mentis, the c, er. 
witneſs of a man's mind ; and to deviſe by teſtament, is to ſpeak 8 


by a man's will what his mind is, to have done after his death: Will 4. 
and this is ſometimes called a will or laſt will; for theſe words 

are Synonima, and are as it ſeems promiſcuſly uſed in our law: 
bos eder, by the civil law it is then only ſaid to be a teſtament, 


N * . .* * 1 
when there is an executor made and named in it; and when there ; 
Codieil, 2uig, is none, but a codicil only; for a codicil is the ſame that a 
teſtament is, but that it is without an executor ; and a man can 
make but one teſtament that ſhall take effet, but he may make 
as many codicils as he will. And by the common law where 
lands or tenements are deviſed in writing, albeit there be no 
_ executor named, yet there it is properly called a laſt will, and 
where it doth concern chattles only, a teſtament (1). He that 
b Tn doth make the teſtament is called the teſtator : and when a man 
Faro way dieth without will, he is faid to die inteſtate. | 
cee Of teſtaments there be two ſorts, namely, a teſtament in wri- , , a 
Written. ting, or a written teſtament ; which is, where the mind of the 476, Ce. 
teftator in his life-time, by himſelf or ſome other by his ap- :«. Ms 
pointment, is put in writing: and a teſtament by word, or 
without writing, which is, where a man is ſick, and for fear leſt 5 
death or want of memory or ſpeech ſhould ſurpriſe him, that he T 
ſhould be prevented if he ſtayed the writing of his teſtament, = 
defireth his neighbours and friends to bear witneſs of his laſt 
: | | c 
will, and then declareth the ſame preſently by word before them : 1; 
Nuncupalive. and this is called a Nuncupative, or a Nuncupatory teſtament : : 
and this being after his death proved by witneſſes, and put 
in writing -by-the-ordinary, is of as great force for any other 
thing but land, as when at the firſt in the life of the teſta- 
tor it is put in writing. A codicil alſo is in writing, or 
by word, as a teſtament is: the civilians have other diviſions 
of wills and teſtaments, as ſolemn and unſolemn, priviteged 
or unprivileged, whereof the common law maketh no mention. 
(1) See further as to what may be deemed a will or a teſtament, and the difference between them, in 
Swinb. 6th edit. p. 1. — Bac. Abr. Tit. Wills and Teſtaments (A.)—4 Burn's Eccl. Law, 41.— 3d. edit. — — 
With reſpect to the introduction and progreſs of Wills in England, it may not be improper to ſelect a paſſage 
from I//right's excellent treatiſe on Ten. 173. where it is ſaid, It was altogether as much againſt the nature of 
a feud, that the feudatary ſhould diſpoſe of it by will, as that he ſhould otherwiſe alien it: upon this ground | 
it was, that though lands were deviſeable until the conqueſt, or rather until the eſtabliſhment of tenure; yet 52 
then, or ſoon after, the power of diſpoſing by Mill generally vaniſned, except of ſocage lands and tenements in e 
f ſome cities and burroughs, where it was retained, or rather indulged ; it being of little conſequence into what Co, 
hands ſuch tenures fell, And thus far it is true, that Nullum teſtamentum apud nos manſit pro lege, until the 
ſtatutes 32 and 34 Hen. 8. gave a teſtamentary power over lands, ſubject only to the reſtrictions and condi- 
tions of thoſe ſtatutes, But though lands were not, as is ſuggeſted, deviſable from the time of the congue/? 
until the time of Henry 8. yet upon a diſtinction ſtarted, ſoon after the ſtatute Quia emptores terrarum, between 
the land and the ½ or profits of the land, feoffments to uſes were invented; by means whereof a man might, 
before the ſtatute 27 H. 8. c. 10. by will difpoſe of the profits, though he could not diſpoſe of the land it- 
ſelf.— —See more amply as to the antiquity of teſtaments, and their introduction and progreſs in England.— 
2 Bl, Com, Chap. 22. and chap. 33.—Sull. Lect, 151. 2d edit,-Ged, Orp. Leg. p. 1. 3 
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Chap. 23. | Of a TESTAMENT. 


385 
e The parts of every compleat teſtament whereof it doth conſiſt, 2. The parte of it, 
ut. be. are two: 1. The making of deviſes, or giving of legacies: 2. 
viſe, Co, 


fuper Li, The making and ordination of an executor ; for a teſtament can 
ub. 1 c. „ be no more without, than a codicil can be with, an executor. 
A deviſe, or legacy, is where a man in his teſtament doth * P. 400. 
give any thing to another; the firſt of theſe terms is properly Deviſe or legacy: 
applied to the gift of lands, and the laſt to the gift of goods or . 
chattles : and therefore a deviſe ſtrictly is ſaid to be where a man 
in his teſtament doth give his lands to another after his deceaſe; 
and a legacy is ſaid to be where a man in his teſtament doth 
give any chattel to another to have after the death of the teſta- 
tor; but the word is promiſcuouſly applied to the one and to 
the other. And he that gives by ſuch a will, is called the de- Devifor, ceviſee, or 
viſor, and he to whom the thing is given, the deviſee or legatee. gat. 


or legacy, whereby the effect of it is ſuſpended or hindred, 
and it is thereby made to depend. on ſome future event. And 
this condition, in this caſe, may be made almoſt by any words ; 
as if I give to one my land, if he pay 20 J. to my daughter; or 


— 


2 And a deviſe is ſometimes ſimple and without condition: as Qrctupler. j 
fuper Lit. Where I give my land to another and his heirs, or I give 20 /. it 
3 to another, without more words. And ſometimes it is with a it 
234-736, condition: which is, when there is a quality added to the deviſe 


= — —ͤ——— 
— — — 
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A 


Conditional deviſes 


ſo as he pay 2o/. to my daughter; or paying 20/. to my daughter; | |} 
or 1 give one 20/. if he marry my daughter; or when he ſhall 110 
marry my daughter; or I give my wife 20 /. a year, whilſt ſhe ſhall y "F108 
live unmarried; or I give to him, whoſoever ſhall marry my WA 
daughter 20/7. or the like; in all theſe caſes the deviſe is con- pros F008 
ditional. The firſt kind of deviſe is called by the Civilians a [| 0 
ſimple aſſignation, and the latter a conditional affignation. 10 
Xw | An executor in a large ſenſe is taken for any one that is ap- Executor. Quid. 5 Wh 
the law, pointed to have the diſpoſition and ordering of the goods and 1 Wl. 
pre 135 chattles of a man that is dead. And fo there are three kinds of | if | jj 
to. fuper executors: the firſt is 4 lege conſtitutus, who is therefore called | | fl 


Co. g. 40. legitimus; and ſuch a one is the ordinary of the dioceſs, who hath 
ordinary juriſdiction in matters eccleſiaſtical : the ſecond is 4 
teftatore conſtitutus, who is therefore called teftamentarius ; and 
he is ſtrictly and properly called an executor; and is defined to 
be one appointed by a man's laſt will and teſtament to have the 

diſpoſing and adminiſtration of all or part of a man's goods and 
chattels, and to perform a man's laſt will and teſtament, ac- 
cording to the contents thereof: the third is ab epiſcopo conſt:- 
tutus, who is therefore ſaid to be dativus: and fuch a one is Adminiſtrator. i.| "It 
an adminiſtrator, who is defined to be one-that hath the goods 1 
and chattles of a man dying inteſtate, committed to his charge ls 
by the ordinary for want of an executor : and his power, 0 
benefit, and charge is in all things equal to the power, benefit, N 

and charge of an executor. my k 

pre: The executor and adminiſtrator alſo is ſometimes univerſal Qzoruzlex. 11 

ice 15 or total, 1. e. one that hath the power and diſpoſition of the tA 

whole perſonal eſtate committed to him. And ſometimes he is 
particular * or partial, z.e. one that hath the power and diſ- & P. 401. 
poſition of ſome part of the eſtate, or of all the eſtate for a time 
only, committed to him. And ſometimes he is abſolute, . e. 
ſuch a one that hath an abſolute power of the eſtate, as executor, 
ge adminiſtrator : and ſometimes he is conditional, f. e. one that 
Li. :0,, hath a limited and conditional power of the eſtate only. And in Repreſent the Rig 


8 5. both caſes he ſhall be charged and chargeable for ſo much as is ſon of the teſtater. 
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committed to him as the teſtator or inteſtate himſelf : for this 
cauſe the executor is ſaid to repreſent the perſon of the teſtator ; 
for as to the eſtate committed to his truſt he may charge 
others, and be charged himſelf, ſue and be ſued, as the teſta- 
tor himſelf might. And the eſtate he hath by his executorſhip 
is ſaid to be in him to the uſe of the teſtator and in his right: 
and that he doth in the diſpoſition of his eſtate is ſaid to be in 
the right and to the uſe of the teſtator alſo. And the ad- 
miniſtrator hath the ſame power and property over and in 
the goods and chattles, the fame remedy by ſuit, and ſo far 
forth ſhall be charged, as the executor ; for they differ not in 
nature, but in name only. And yet the adminiſtrator is but 
the ordinary's deputy ; and he may revoke the adminiſtration, or 
call the adminiſtrator to an account (1). 
3. The nature and A teſtament is of that nature, that it doth much differ from $winb. 12. 


3 of F ng other acts and deeds, that men do and execute in their life- C dg 
en 4 
Sate times: for albeit it be made, ſealed, and publiſhed in ever i. f. 


ſo ſolemn a manner, yet it hath no life nor virtue in it until the 2168. 
teſtator's death; for it is a maxim in law, omne teſtamentum morte 
conſummatum ft; et voluntas eft ambulatoria uſque ad extremum 
vite exitum it is therefore reſembled until death to the inter- 
locutory ſentence, and after death to the definitive ſentence, of a 
Judge. And hence it is ſaid, Sed legum ſervanda fides : ſuprema 
voluntas, quod mandat, feerique jubet, parere neceſſe eſt. And Ui. nc, 
for this cauſe a man may alter, or make void his will at his *. 300. 
pleaſure ; and he may make as many new wills and teſtaments 
as he will; and there are no means under the ſun. to bar a man 
of this liberty. And the latter teſtament doth always revoke ri. cc. 
and overthrow the former; but otherwiſe it is of a codicil S5. 478. 
(2); for a man may make as many of theſe as he will, Sun. 13. 
and make no teſtament at all; bor if he make a teſtament % 1. 
he may afterwards make as many codicils as he will, and one gement 20. 
of them will not overthrow the other ; for in the firſt caſe 
they muſt be all annexed to the letters of adminiſtration, and 
the adminiſtrator muſt perform them; and in the latter caſe 
they muſt be all annexed to the teſtament, and the executor 
muſt take care to perform them, A teſtament therefore is ſaid pa. 343, 
to have three degrees. 1. An inception, which is the making?“ 
of it. 2. A progreſſion, which is the publication of it. 3. A co. we: 
| conſummation, which is the death of the teſtator. In grants C 1. 
P. 402» therefore, the firſt is of greateſt force, but * in teſtaments the 
| laſt is of greateſt force. But when a teſtament is perfect by 
the death of the party, it doth as effectually give and transfer 
eſtates, and alter the property of lands and goods, as acts exe- 
cuted by deeds in the life-time of the parties: for hereby de- fer. 
ſcents of lands are prevented; and a man may make eſtates in 
fee-fimple, fee-tail, for life, or years, of lands, tenements, rents, 
reverſions or ſervices, as effectually by teſtament, as by deed; and 


— 


(1) See more amply as to the different kinds of executors in Swinb. 379;—6th edit.—and_ in Gedf. Orp. 
Leg. 75.— | 
(2) Which is either for the explanation or alteration of ſomething in, or for addition of ſomething to, or 
for ſubſtraction of ſomething from, the teſtament : and a codicil hath this further uſe and force in law, that 
wherever it is added to a teſtament, wherein the teſtator declares that he will have the diſpoſal of his eſtate to 
be in force, either by way of a teſtament, or codicil, or whatever other way the law allows; in that caſe, if 
the teſtament to which ſuch codicil is annexed, afterwards proves to be invalid as a teſtament, that is, as to 
the appointing or conſtituting of an executor, yet it ſhall ftand good as a codicil ; and be obſerved as ſuch by 
him who adminiſters to the ſame. God. Orp, Leg, 4. 
theſe 


2 
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theſe eſtates alſo will be good without any livery of ſeiſin or 
attornment. And hereby alſo rents, and power to diſtrain for 
them, may be transferred : conditions created and annexed to 
| re. k. ſect. eſtates, or to things deviſed. And therefore they that take by 
| 595 deviſes of lands, are faid to take in the nature of purchaſers. 
bier 221. And if therefore a tenant in tail make a feoffment to the uſe of 
himſelf in fee, and after deviſe the ſame land to his wife in 
fee, and die; the ſon is not remitted, though the father die 
ſeiſed: for the deviſe doth prevent the deſcent (1). . 
co. 6.23, To the making of every good teſtament, theſe things are re- 
quifite. 9 0 | n 
1. That the teſtator be a perſon able to make a teſtament, 4. What ſhall be 
and not diſabled for any ſpecial cauſe, either in reſpect of his faid a good and a — 
perſon, mind, or condition, or in reſpect of the thing whereof 1 vere rao i 
the teſtament is to be made. And for this it muſt be known: Firg, in reſpe of | 
Stst. 32 & that a woman that hath a huſband cannot make a teſtament of the perſon that doth 9 
34 es her lands or goods, except it be in ſome ſpecial caſes (2): for of 1 I 
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Co 4. 81. : ; thing whereof it is. p | (Rn 
; i ins her lands ſhe can make no teſtament, either with or without her made: and what ee 
ment 13. | | 


12 H. 5. 14. huſband's conſent : of the goods and chattels ſhe hath as exe- Perſons may make Wt | 
„erk. ſect. . ; | a teſtament; and iT |) JAMA 
coz. Fs. Cutrix, to any other, ſhe may make an executor without her of Sha things z or | 1/3408 
Ezecut. 40. huſband's conſent; for if ſhe do not ſo, the adminiſtration of not; and how. | l 
them muſt be granted to the next of kin to the deceaſed teſta- n 
Plow. 526, tor, and ſhall not go to the huſband but of them ſhe can make 
phone = no deviſe, either with or without her huſband's leave, for they 
| are not deviſable ; and if ſhe do deviſe them, the deviſe is void 
(3). And of the things due to the wife, whereof ſhe was not 
poſſeſſed during the marriage, as things in action (4), and the 1000/0 
like, it ſeems ſhe may make her teſtament; at leaſt ſne may oy 13% 
1 Hl. 5. 24. make her huſband executor of her paraphernalia, viz. her ne- 1188 
bete ceflary wearing apparel, being that which is fit for one of her 1100 
5or. Fits. rank: ſome ſay ſhe may make a teſtament without her husband's 


Executor 


. 23. 109. leave; others doubt of this; howbeit all agree, that ſhe and not 


mt . his executor, ſhall have this after her husband's death, and that „ Hl 
the husband cannot give it away from her (5). And of the ' 111088 
goods and chattels her husband hath, either by her or other- WA! | 
wiſe, ſhe may not make a teſtament, without the licenſe and eee 
conſent of her husband firſt had ſo to do. But with his leave WA} 


and conſent ſhe may make a teſtament of his goods, and make 
him her executor if ſhe will. And it is ſaid alſo, that if ſhe do 
make a teſtament of his goods, (in truth, without his leave and 
conſent,) and he after her death“ ſuffer the will to be proved, 
and deliver the goods accordingly ; in this caſe the teſtament 
is good. And yet if the huſband give his wife leave to make a | 10 
teſtament of his goods, and ſhe do ſo, he may revoke the ſame | 1 


* P. 403. 


i 
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(i) See further as to the nature and effect of a will and codicil, in Bac. Mr. Wills. (E.)—Swinb. 5 1. 1 

(2) A wife, whoſe husband is baniſhed by act of parliament for life, may make a will, and act in every other l 

reſpect as a feme ſole, 2 Vern. 104. Counteſs of Portland v. Prodgers. f e 

(3) But although the wife, being executrix, may without her huſband's licenſe make her teſtament of ſuch 1 

goods whereof ſhe is poſſeſſed as executrix, yet the profits ariſing therefrom during the marriage ſhall accrue | ol 

to her huſband, and not unto herſelf as executrix'; ſo that without her huſband's approbation ſhe can make no 1 

teſtament of ſuch profits. Ged. Orp. Leg. p. 31. | 2 | 4 

(4) In the caſe of Adams v. Cole. — Ca. Temp. Talb. 168. Ld. Talbot decreed a bond which the husband 1 

had in right of his wife, but whereon he had never recovered, to go to the husband's repreſentative; the huſ- pl [ 

| band being a purchaſer of his wife's fortune by the ſettlement he had made upon her. } 8 

; (5) If a woman ſaves money out of her pin-money or ſeparate maintenance, ſhe may diſpoſe of ſuch 

money, or of any jewels, c. bought with it, by writing in nature of a will, if ſhe dies before her huſ- 

0 band; and ſhall have it herſelf if ſhe ſurvives him; and ſuch money, jewels, Cc. ſhall not be liable to her 
husband's debts. See Herbert v. Herbert, Prec. in Chan. 44. | 


— 
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at any time in her life-time, or after her death before the will 
be proved. But a woman, after contract with any man, may 
before the marriage make a teſtament as well as any other, and 
| is not at all diſabled hereby (1). Li e 
1 An infant, until he be of the age of one-and- twenty years, can sta. ;: Ea. 
make no teſtament or his lands by ſtatutes of 32 & 34 H. 8. 35. 
But by ſpecial cuſtom in ſome places, where land is deviſable by Lek. fa. 
cuſtom, he may deviſe it ſooner. And of his goods and chat- B., Ct 
tels, if he be a boy, he may make a teſtament at fourteen years 37, 38. 
of age, and not before; and if a maid, at twelve years of age, | 
and not before; and then they may do it without and againſt the 
- confent of their tutor, father, or guardian. And yet ſome ſay Co, ſuper 
an infant cannot make a teſtament of his goods and chattles un- oP 
A lunatic perſon, til he be eighteen years of age (2). A mad or lunatic perſon, Pk. fect. 
during the time of his inſanity of mind, cannot make a teſta- 2,7 ** 
ment of lands or goods; but ſuch a one as hath his /ucida inter- dos. 37: 
valla, clear or calm intermiſhons, may during the time of ſuch 
quietneſs and freedom of mind make his teſtament, and it will 
An idiot, be good. So allo an idiot, 1. e. ſuch a one as cannot number 
745 twenty, or tell What age he is, or the like, cannot make a teſta- 
ment, or diſpoſe of his lands or goods; and albeit he do make a 
wiſe, reaſonable, and ſenſi ble teſtament, yet is the teſtament void. 
But ſuch a one as is of a mean underſtanding only, that hath 59 55 
groſum caput, and is of the middle fort between a wiſe man 
An old man. and a fool, is not prohibited to make a teſtament. So alſo an Swint. 43. 
old man, that by reaſon of his great age is childiſh again, or ſo 
forgetful, that he doth forget his own name, cannot make a 
teſtament; for a teſtament made by- ſuch a one is void. So 
alſd it ſeems a drunken man, that is ſo exceffively drunk, that he 
is deprived of the uſe of reaſon and underſtanding daring that 
time, may not make a teſtament; for it is requifite, when the 
teſtator doth make his will, that he be of found and perfect 
memory, 1. e. that he have a-reafonable memory and under- ff. 6. 45. 
A deaf and dumb ſtanding te difpoſe* of his eſtate” with reaſon. * A man that pr ihe Le, 
man, is both deaf and dumb, and chat is fo by nature, cannot Sine 
make a teſtament. But a man that is fo by accident, may by * 53 
writing or ſigns make a teſtament. And fo may a man that is 
deaf or dumb by nature or accident. And ſo allo may a man 
that is blind. An alien born cannot make a teſtament of lands 


An alien, or goods. © A man that is entred into religion, cannot make a cc Rx. 
A traitor, teſtament. A traitor attainted, from the time of the treaſon l .; 


committed, can make no teſtament of his lands or goods; for b dans. 


i , * 3 . RN = Swinb. 54. 
they are all forfeit to the King; but after the time he hath a ; 
P. 40g. pardon from the King for his offence, * he may take a teſtament 
A ſelen ef his-lands or goods as another man. A man that is attainted Proven. 


or convict of felony cannot make a teſtament of his lands or 258. 259. 
goods, for they are forfeit ; but if a man be only indicted, and 

die before attainder, his teſtament” is good for his lands and 
goods both. And if he be indicted, and will not anſwer upon 

his arraignment, but ſtandeth mute, &c. in this caſe, his lands 


— „* . 
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(1) See accordingly, and further as to a teſtament made by a feme- covert, of what things it may be made, and 
in what caſes it ſhall operate, in Swinb. 88.—1 Word 79%. — God. Orp. Leg. 20.— Com. Dig. Deviſe (H. 3.) — 
4 Burn's Ece. Law. 45. Tug 4e1 eee erent , Mets, Ja 

(2) See fully with reſpect to the earlieſt age at which a will may be made of perſonal eſtate, in note 6 to 
Co. Lit. 89. b. 13th edit. where the various authorities, relating to that diſputed point of doctrine, are collected 
and judiciouſly conſidered, — and further in Com, Dig. Deviſe (H. 2.) 4 n 
5 ; ; are 


Chap. 


Plow, 261. 
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400 hot ſurſeit. and theretbie it ſcems he ma make a teſta- 


ment of them (1). And if a man kill himſelf, his teſtament, / zl & /. 


as to his goods and chattels is void, but as to his lands is 
good. 5 


Fitz, Dec. A man that is outlawed in a perſonal action cannot mths a An outlawed | 2 8 
8 teſtament of his goods and chattels ſo long as the outlawry doth ſon. 
continue in force; but of his lands he may make a teſtament. 
Fits, Teſt. r. The head or any of the members of a corporation may not A corporation. 
make a teſtament of the lands or goods they have in com- 
mon; for they ſhall go in ſucceſſion. A villain cannot make a A villain, 
teſtament of his lands or goods, after the lord hath ſeiſed them. 
But here note, that how ſoever the teſtaments of traitors, aliens, 
felons, outlawed perſons, and villains be void, as to the King, 
or Lord that hath right to the lands or goods by forfeiture or 
otherwiſe, yet it ſeems the teſtament is good againſt the teſtator 
Swinb. 155: himſelf, and all others but ſuch perſons only. And here note 
c. See tne 3 . 
Sar. zu further alſo, by the civil law alſo the teſtament of divers others, 
sad. as excommunicate perſons, hereticks, uſurers, inceſtuous perſons, 
496. ſodomites, hbellers, and the like, are void. But, by our law, the 
| teſtaments of ſuch perſons, at leaſt as to their lands, are good 
by the ſtatutes that do enable men to deviſe their lands. But all 
other perſons whatſoever, male or female, old or young, lay or 
ſpiritual, rich or poor, at any time before their death, whilit 
they are able to ſpeak ſo diſtinctly, or write fo plainly, as another 
may underſtand them, and underſtand that they underſtand them- 
ſelves, may make teſtaments of their lands, goods, and chattels 
and that, albeit they have ſworn to the contrary: and none are 
reſtrained of this liberty, but ſuch as are before named. See 
more infra to this matter (2). ut 
Semre The ſecond thing, required to the 88 of a good teſtament, Second!y, in teſpeck 
Nam. , is, that he that doth make it have, at the time of the making 4 ny Fre as 
23 of i it, animum teſtandi, i. e. a mind to diſpoſe, a firm reſolution “ * 
31, 324+ 
125. and adviſed determination to make a teſtament ; otherwiſe the 


teſtament wall be void : for it is the mind, not the words, of the 

teſtator, that doth give lite to the teſtament: for if a man raſhly, 

unadviſedly, incidently, jeſtingly, or boaſtingly, and not ſeriouſly, 

write or ſay that ſuch a one ſhall be his executor, or have all his 

goods, or that he will give to ſuch a one ſuch a thing; this is 

no teſtament, nor to be regarded. And the mind of the teſtator 

herein 1s to be diſcovered by circumſtances : for if at the time 

he be fick, or ſet himſelf ſeriouſly to make his teſtament, or 

require e to bear * witneſs of it, it ſhall be deemed in * p. 405« 

earneſt ; but if it be by way of diſcourſe only, or of ſomewhat 

he wall als hereafter, or "as like, it ſhall be taken for nothing. 
Swinb. 233, The third thing, required in a good teſtament, is, that the Thirdly, in reſpect 
18% „ mind of the teſtator, in the making of it, be free, and not moved ef the og of 

by fear, fraud, or flattery : for when a teſtator is moved to make . 

his teſtament by fear, or circumvented by fraud, or overcome b 

ſome immoderate flattery ; the ſame is void, or at leaſt voidable 


by exception. And therefore if a man by occaſion of fome preſent 


1 


(1) By ſtatute 12 Geo. 3. c. 20. every perſon arraigned for felony or piracy, who ſhall ſtand mute, or not 
anſwer directly to the oftence, ſhall be convicted thereof, and the court ſhal] thereupon award judgment and 


execution againſt the perſon ſo ſtanding mute, in the ſame manner as if he had been convicted by verdict or 


confeſſion; and ſuch judgment ſhall have all the ſame conſequences in every reſpect as if ſuch perſon had been 
convicted by verdict or confeſſion of ſuch felony or piracy, and judgment had been thereupon awarded, 


(2) And further, as to what perſons are capable of making teſtaments, in 2 Bl. Com. 497. — Bac. Air, Wills 
(B.)—/in, Abr. Deviſe (A.) 


5 G 


fear, 


fear, or violence, or threatening of future evils, do at the ſame 


T2 teſtament is void, not only as to him that put him ſo in fear, but 
1 | as to all others, albeit the teſtator confirm it with an oath. But 
= if the cauſe of fear be ſome vain matter, or being weighty is re- 
moved, and the teſtator doth. afterwards, when the fear is paſt, 
confirm the teſtament ; in this caſe, perhaps the teſtament may 
de good. And if a man by occaſion of ſome fraud or deceit 
be moved to make a teſtament, if the deceit be ſuch as may 
move a prudent man or woman, and if it be evil alſo, the teſta- 
ment is void or voidable at the leaſt; but if the deceit be light 
and ſmall, or if it be to a good end, as where a man is about ta 
give all his eſtate to ſome lewd. perſon from his wife and chil- 


time, orafterwards by the ſame motive, make a teſtament ; this 
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dren, and they perſwade the teſtator that the lewd fellow is dead, 


or the like, and thereby procure him to give his eſtate to them; 


this is a good teſtament. And one may by honeſt interceſſions, 


and modeſt perſwaſions, procure) another to make himſelf, or a 
ſtranger, executor to him, or the like, and this will not hurt 
the teſtament. Alſo a man may uſe fair and flattering ſpeeches 
to move the teſtator' to make his teſtament, and to give his eſtate 
unto himſelf or ſome friend of his; except it be in caſe where 
the flatterer doth firſt beat or threaten him, or put him in fear, 
or to his flattery joineth fraud and deceit, or the teſtator is a 


of the flatterer, as when the phyſician ſhall perſwade his patient 
under his hands to make his teſtament, and give his eſtate to 
himſelf; or the wife attending on her huſband in his fickneſs 
ſhall negle& him, or continually proyoke him to give her all; 


or where the perſwader is importunate and will have no denial ; 


or when there is another teſtament made before; for in all theſe 
_ caſes, the teſtament will be in danger to be avoided. And if I 


be much privy to another man's mind, and he tell me often 


in his health how he doth intend to ſettle his eſtate, and he 
| being ſick, I do of mine own head draw a will according to his 
V mind before declared to me, and bring it to him, and aſk him 
whether this ſhall be his will or no, and he doth conſider of it, 
and then deliver it back to me, and fay, yea; this is a good 
teſtament : but if otherwiſe ſome friends of a fick man of their 
* P. 406. own heads ſhall make a will, * and bring it to a man in extremity 
| of ſickneſs, and read it to him, and aſk him whether this ſhall 
be his will, and he ſay yea, yea; or if a man be in great ex- 
tremity, and his friends preſs him much, and ſo wreſt words 
from him, eſpecially if it be in advantage of them, or ſome 
friends of theirs; in theſe caſes, the teſtaments are very ſuſ- 
picious. | 

But as touching theſe two laſt things, Quære how they ſhall 
avail in the wills of land, which are not regulated ſo much by the 

civil law (1). ns 
Fourthly, in reſpet The fourth thing, required in the making of a good teſtament, 
of the manner and js, that the form and order, that the law preſcribeth, be obſerved 


my the diſo- 1 the diſpofition : and therefore, 1. that there be an executor 


1. Naming of an named in all teſtaments of goods and chattels, and that that 


executor, executor named be capable of the executorſhip ; for this is ſaid 


erſon of weak judgment, or under the danger of government 


Swin. 112. 
Bro, Teſt. 
201, 


(1) A will of lands, made by the permiſſion and under the control of the ſtatutes reſpecting wills, is con- 
ſidered by the courts of law not ſo much in the nature of a teſtament, as of a conveyance declaring the uſes 


to which the land ſhall be ſubject.— ſee 2 Bl. Com. 378. 


—— 


to 


Stat. 32 & 
3 H. 8. 
Perk, ſect, 


| 47, 477» 


Vier 72. 
Plow. 345. 
Co. 4. 60. 
Dier 53. 
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to be the head and foundation of the teſtament: for if there be 


never ſo many legacies given, and no executor made, this diſ- 
poſition is but a codicil, and cannot properly be called a teſta- 
ment: for in this caſe, the party dead is ſaid to die inteſtate, 


and the adminiſtration of his goods muſt be granted to the 
widow, or next of kin; whereas, on the other ſide, if an execu- 


tor be appointed, albeit there be no legacy given, yet this diſ- 


poſition is, and is properly ſaid to be, a teſtament. 2. If the 2. f it be of lands; 
teſtament be of lands or tenements, it muſt be in writing, and it muſt be in writ- 
it muſt be committed to writing at the time of the making Ing. 


thereof (1): and it is not ſufficient that it be put in writing 
after the death of the teſtator, being firſt made by word of mouth 
only, for then it is but zuncupatiue ſtill. But if the teſtament be 


firſt made by word of mouth, and be afterwards written, and then 


brought to the teſtator, and he approve it for his teſtament; or if 
the teſtator, when he doth declare his mind, doth appoint that the 


ſame ſhall be written, and thereupon the ſame is written aecord- 


ingly in the life-time of the teſtator ; theſe are good teſtaments of 
land, and as good as if they were written at the firſt. If therefore 
one be very fick, and another come to him, and aſk him whether 


1 his wife ſhall have his land, and he ſay yea, and a clerk being 


Adjudped 
Fun, 10. 12. 


preſent doth put this in writing, without any precedent com- 
mandment or ſubſequent allowance of the ſick man; this is no 
good teſtament of the land. So if one declare his whole mind 
before witneſſes, and ſend for a notary to write it, and die before 
he come, and he write it after his death ; this is no good teſta- 
ment for his lands, but a good nuncupative will for his goods and 


chattels, except he declare his mind to be, that it ſhall not be 


his will unleſs it be put in writing, for then perhaps it may 
not be a good will for his goods and chattels. So if he that doth 
write the- will cannot hear the party ſpeak, and another that 


| ſtands by the ſick man doth tell him what he doth ſay; in this 
caſe, if there be none others preſent * to prove that he reported & P. 40. 


the very words of the ſick man, this will be no good teſtament 
of the land. But if a Notary take direction from the fick 


man for his will, and after go away and write it, and then doth 
bring it again and read it to the teſtator, and he approve it; or 
if it be written from his mouth by the Notary according to his 
mind, and his mind were to have it written, albeit it be not 
ſhewed or read to him afterwards ; theſe are good teſtaments. 
So if the notary do only take certain rude notes or directions 
from the ſick man which he doth agree unto, and they be after- 
wards written fair in his life-time, and not ſhewed to him again, 
or not written fair until after his death, theſe are good teſta- 


ments of lands. If a ſick man bid the Notary make a teſtament | 


of his lands, but doth not tell him how, and the notary make a 
deviſe of it after his own mind, this is no good teſtament : and 
yet if it be after read unto, and approved by the teſtator, it may 


—_ 93 


397 


(1) By the 5th e. of the ſtatute 29 Car. 2. c. 3. it is enacted that all deviſes and bequeſts of any lands or 


———_—_—_— 
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tenements, deviſable either by force of the ſtatute of wills, or by that ſtatute, or by force of the cuſtom of Kent, 
or the cuſtom of any borough, or any other particular cuſtom, fhall be in writing, and ſigned by the party [+ 


deviſing the ſame, or by ſome other perſon in his preſence and by his expreſs directions, and ſhall be attefled and ſubſcribed 


in the preſence of the ſaid devi ſar by three or four credible witneſſes, or elſe they fhall be utterly void and of none 


effect. See 


2 Bl. Com. 501,—Gilb. Rep. 260. God. Orp. Leg. 66. 


* 
«) 


3 Lev. 86.—Carthew 35. 514.— 3 Med. 218. 262.— — But if it be a teſtament of chattels only, 
and be written in the teſtator's own hand, although it has neither his name nor ſeal to it, nor any witneſſes 


preſent at it's publication, yet it is a good will, if there is ſufficient proof of it's being his hand writing.— 


be 
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392 „TESTAMENT. Chap. 23. 
be good (1). And ſo if a teſtament be found written in the 
teſtator's houſe, and not known by whom, and it be read unto 
and approved by the teſtator, this is not a good teſtament in 
3. Uſes and lands writing for lands and goods. 3. Uſes of lands, before the ſtatute 
by cuſtom, and of uſes, might, and lands and tenements deviſable by cuſtom, 
chattles deviſable g | 5 | Db 
without writing, and goods and chattels may be diſpoſed by word without writing, 
4. The matter or and ſuch-teſtaments of ſuch things ſo made are good (2). 4. It is id par 
3 ; 95 not material in what matter or ſtuff, whether in paper or parch- 26. 
ten. © ment, nor in what language, whether in Latin, French, or any 
other tongue, nor in what hand or letters, whether in Secretary 
hand, Roman hand, or Court hand, or in any other hand, a teſta- 
ment be written, ſo it be fair and legible that it may be read and 
underſtood : neither is it material whether the ſame be written 
at large, or by notes, or characters uſual or unuſual, as xx* for 
twenty ſhillings, or when the figure [2] is uſed inſtead of the 
letter A. if it be uſual in the teſtator's writing, or. the like, 
for the teſtament is good notwithſtanding. So alſo if ſome 
words be omittted, or ſentences improper uſed, when the in- 
tent and meaning is apparent, as where a man faith, [I make 
my. wife of this -my laſt will and teſtament] leaving out the 
word [executrix| yet the teſtament is good, and this ſhall be 
underſtood : but if it be ſo done as it cannot be read, or by 
reading the mind of the teſtator cannot be known, then is the 
teſtament void and of no force. In the like manner as a un- 
cupative will is, when the words ſpoken are ſo ambiguous, ob- 
ſcure and uncertain, that thereby the meaning of the teſtator 
5. Sealing and ſob- cannot be known nor underſtood. 5. Where writing is needful, rex. fr. 
cribing the dene, (as in the caſe of diſpoſition of land it is,) there ſealing of the #75 +7 
 needful, teſtament, or tubſcribing of the teſtator's name, is not neceſſary 
(3). And therefore if a man by himſelf, or another, do make a 
teſtament of his land, and do not put his ſeal or name to it, if 


Sixthly, interrup- he agree to it, this is a ſufficient teſtament. * 6, If Whilſt the «in. 6. 


2 many teſtator is making his will, and whilſt he intendeth to proceed {7% 
* P. 408. further at that time, either by adding, diminiſhing, or altering, Ts pos 


he be ſuddenly ſtricken with fickneſs, or inſanity of mind, where- Co. 3. 31. 
by he cannot proceed, but gives it over in the midſt and ſo he die; 

it ſeems, in this caſe, the whole will is void. And yet if a man be- 

gin his will, and make perfect deviſes to one, and then of himſelf 

he give over until another time; or if a man make a perfect 
deviſe to one, and then die. before he can make any deviſe to 

any others; it ſeems theſe are good teſtaments for as much as is 

done. And therefore it is ſaid, if one command another to make 


— 


(1) By the 19 £9 20 ſect. of the ſtatute of 29 Car. 2. c. 3. it is enacted that no nuncupative will ſhall be good, 
where the eſtate thereby bequeathed ſhall exceed the value of 30 J. that is not proved by the oaths of three 
witneſſes at the leaſt that were preſent at the making thereof; nor unleſs it be proved that the teſtator, at the 
time of pronouncing the ſame, did bid the perſons preſent, or ſome of them, bear witneſs, that ſuch was bis 
will, or to that effect; nor unleſs ſuch nuncupative will were made in the time of the laſt ſickneſs of the de- 
ceaſed, and in his or her habitation, or where he or ſhe hath been reſident for ten days or more next be- 
fore the making of ſuch will, except where ſuch perſon was taken fick, being from home, and died before 
he or ſhe returned home — — And that after ſix months paſſed after the ſpeaking of the pretended teſta- 
mentary words, no teſtimony ſhall be received to prove any will nuncupative, except the ſaid teſtimony, or 
the ſubſtance thereof, were committed to writing within ſix days after the making of the ſail will.— —Sce 
more amply in what caſes a nuncupative will ſhall be good, and as to the time and manner of making and 
proving it, —in God. Orp. Leg. 13.—2 Bl. Com. 501,—Com. Dig. Deviſe (C.)—Bac. Abr. Wills (D. 2.)—/. 
Abr. Deviſe (V. e.) | | | 

(2) See the note before, as to the 5 ſect. of the ſtatute 29 Car. 2. c. 3. | 

(3) But it is now under the ſtatute 29 Car. 2. as hath been obſerved before. — — Sealing a will is not a 
ſufficient ſigning within the ſtatute of frauds and perjuries, per Parker C. B. and Barons Clive & Smythe, in 


Smith v. Evans, 1 Will. pt. 1. p. 313. contrary to the opinion of North, Windham, and Charlton, in Lemogne w. 
Stanley, 3 Lev. 1. 


Unis 
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his will, and by it to deviſe Mhite Acre to I. S. and his heirs, 
and Black Acre to J. N. and his heirs, and he write the deviſe 

to IJ. S. and his heirs, and the teſtator die before he can write 

the deviſe to J. N. and his heirs; this is a good deviſe to J. S. 

but a void deviſe to J. N. and his heirs. But if a man bid the 
Notary write a deviſe of his land to J. S. upon condition, and 

the notary write a deviſe to IJ. S. but the teſtator dieth before he 

can write the condition; in this caſe the whole Deviſe is void. 

But a man may if he pleaſe make a Teſtament of part of his 
goods, and die inteſtate for the reſt, and that diſpoſition he doth | 
make is good for ſo much. 7. The laſt thing required to the Seventhly, in re- 
perfection of a teſtament, is, that it be proved; for if it be 3 ao Gar hy oh 
never ſo well made, and be in truth the teſtament of the tef- „ f 3 pomownr 
tator, yet if it cannot be by proof made to appear ſo, it is but a proof of ateſlament, 
b. kect 1z. void teſtament, and of no force at all. And therefore herein “ e. 
par. 4. ſect. theſe things are to be known: 1. That a Nuncupative teſta- 
maent muſt be proved by two witneſſes at the leaſt, and thoſe 

muſt be ſuch as are without exception (1). 2. A written 
teſtament, when it is written with the teſtator's own hand, doth 

prove and approve itſelf, and therefore need not the help of wit- 
neſſes to prove it (2). And for this cauſe if a man's teſtament be 
found written fair and perfe& with his own hand after his death, 

albeit it be not ſubſcribed with his name, ſealed with his ſeal, or 

have any witneſſes to it, if it be known or can be proved to be his 

hand, it is held to be a good teſtament, and a ſufficient proof of it- 

ſelf; but if it be ſealed with his ſeal, and ſubſcribed with the name 

of the teſtator, and can be proved by witneſſes, it is the more au- 
thentic. And when it is found amongſt the choice evidences of 

the teſtator, or faſt locked up ina ſafe place, it is the more eſteem- 

ed: but if it be written in another hand, and the teſtator's hand 

and ſeal, or one of them not to it, albeit it be found in ſuch a 
place as before, yet ſome proof will be expected of it further 

by witneſſes in that caſe. And if a writing be found under the 
teſtator's own hand, yet if it be but a ſcribling writing written 
copy-wiſe, with a great diſtance between every line, without 

any date, in ſtrange characters, with many interlinings, and lying 
amongſt his void papers, or the like; this will not be * eſteemed * P. 409. 
a ſufficient teſtament, nor a good proof of it ; but it ſhall be 
accounted rather a draught or image of the teſtator's will for a 
direction to him after to make his will by: and yet if it can be 
proved that the teſtator did declare himſelf that this ſhould be 

his will; this will be a good teſtament, and a good proof of it. 

3. If it be proved the teſtator ſaid his teſtament was in ſuch 

a ſchedule in the hands of 1. S. and J. S. produce a writing de- 
poſing it to be the ſame, it ſeems this is a ſufficient proof; but 

if he ſay withall it is written with his own hand, then it ſeems 

ſome other proof, as by comparing hands, or the like, that it is 

his hand wherein it is written, will be expected. 4. If the wit- 

neſſes will prove the writing produced to be the laſt will of 
the teſtator, or that he ſaid, it was, or it ſhould be his laſt will, 

or that it is the ſame writing that was ſhewed unto them, and 


Swin. 1 88 „ 


— — — 


(1) See the note before as to the 19 C 20 ſect of the ſtatute of Frauds: — ſee alſo the 21ſt ſect. of that fat. 
— — By ſtat. 4 Ann. c. 16. /. 14. it is declared that all ſuch witneſſes as are and ought to be allowed to be 
good witneſſes upon trials at law, by the laws and cuſtoms of this realm, ſhall be deemed good witneſles to 
prove any nuncupative will, or any thing relating thereto, 

(2) See note 1 to page 291. 
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394 Of a TESTAMENT. Chap 24, 
whereunto they are witneſſes, albeit they never heard it read, or | 
Witneſs competent ſet their hands to it, it is a ſufficient proof. 5. All perſons in. gn 
IEP teſt” male and female, rich and poor, are eſteemed competent wit - 
; neſſes to prove a will; fave only ſuch as are infamous, as per- 
jured perſons, and the like; and ſuch as want underſtanding and 
judgment, as children, infants, and the like; and ſuch as are pre- 
ſamed to bear affection, as kindred, tenants, ſervants and the like. 
A legatee is reputed a competent witneſs to prove any other 
part of the will, but his own legacy, or to prove any thing 
againſt himſelf touching his own legacy, but otherwiſe. 
And therefore where there be two witneſſes of a will, wherein 
each of them hath ſomewhat bequeathed unto himſelf; this 
will cannot be ſufficiently proved for thoſe legacies ; but for the 
reſt of the will it may be ſufficiently proved (1). 6. Where 
there is no queſtion nor oppoſition moved or had about or 
againſt a teſtament, there the oath of the executor alone is 
eſteemed a ſufficient proof of it; and in that cafe regularly no 
other proof is required; and where more proof is neceſſary, 
as in the caſes before, it is in the diſcretion of the ordinary, 
what proof to admit and allow; and thoſe witneſſes for num- 
ber, nature, and quality; or that other proof, that he doth deem 
and accept for ſufficient, is ſufficient; and the teſtament ſo proved 
by ſuch witneſſes, or other proof, is ſufficiently proved (2). And 
of this queſtion ſee, more infra, at numb. 77x. = 
5. Where, and how A teſtament, ſufficient and good in it's creation and beginning, ce. 4 6:. 
3 good i. may afterwards become void by divers means, as firſt by counter- f 
s beginning may . | x 3 Z | . 168. 
become void by mand or revocation ; and this is ſometimes by the party himſelf Plow. 344. 
matter ex pof facto, that made it, and ſometimes it is by another; and ſometimes it 3 


> RN a "NE dwin. part 7. 
yi 6 is CX PT eſſed, and ſometimes it is implied; for it is a rule, that Ret, 15 


Perk. ſect. 


or revocation. any act or thing done, or words ſpoken, by the teſtator after the __— 
teſtament made, or that doth alter er croſs all or part of his 8. 82. 3. 

teſtament made before, is a revocation of it, or of that part there- 

1 of that is ſo croſſed and altered. And therefore if a feme 

* P. 410. ſole make a teſtament, * and after take a huſband ; by this the 

teſtament is revoked. And if a man make a teſtament of land, 

and after make a feoffment of the ſame land, which feoffment 

is not good for ſome defect in the livery of ſeifin, or otherwiſe, 

ſo that the feoffor dieth ſeiſed of the land notwithſtanding ; 

hereby the teſtament as to this land is revoked (3). So if a man 

make a latter teſtament, and therein by expreſs words doth re- 

voke the former teſtament ; or if a man by any writing, or by 

word of mouth, (for one may by word of mouth revoke a will 
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(1) See the ſtat. 25 Geo. 2. c. 6. for putting an end to doubts and queſtions relating to the atteſtation of 
& wills and codicils concerning real eſtates,” It enacts, that beneficial deviſes, legacies, eſtates, c. given to 
any perſon who ſhall atteſt the execution of a will or codicil after the 24th of June 1752. ſhall be void, and ſuch 
| perſon ſhall not be admitted a witneſs to the execution of ſuch will or codicil. That where lands are charged 
by will or codicil with debts, any creditor whoſe debt is ſo charged, who ſhall atteſt the execution, {hall be 
a good witneſs, — That a legatee who atteſted the execution, and who has been paid, or has accepted or relcaſed, 
or has refuſed to accept his legacy, upon tender thereof; ſuch Jegatee ſhall be a witneſs. — —See fully as to 
the occaſion and operation of this ſtat. in 2 BY. Com. 37. — Il indbam v. Chetwynd, 1 Burr. 414. 

(2) A will ſhall not be read on proof of a witneſs's hand unleſs there be poſitive proof that he is dead, Zijh:p 
v. Burton, Com. Rep. 614.—and in Townſend v. Ives, 1 Wilſ. Rep. 216. it is ſaid to be a rule, that all the 
witneſſes, if living, muſt be examined to prove the will.—See more amply as to what ſhall be a ſufficient 
of a will, in Bac. Abr. Wills (D. 3.)—£g. Ca. Abr. Wills (A.) Vin. Abr, Deviſe (N. 13.) 

(3) An alteration of circumſtances may be a revocation of a will of lands as well as of a perſonal eſtate, and 
that, notwithſtanding the ſtatute of Frauds and Perjuries, which 6o2s not extend to an implied revocation, per 
Lord Keeper, in Brown v. Thompſon, 1 Eg. Ca. Abr. 413.— The numerous cafes reſpecting implied revocations 
will be found, interſperſed amongſt the caſes reſpecting expreſs revocations, in the books referred to in a ſubſe- 
guent note, | 


proof 


in 
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Dier 310. in writing, albeit it be of land) (1), do expreſly revoke a former 
& Burton's teſtament that he hath made, and make no new teſtament, (for ſo 
* a man may do, and die inteſtate if he will;) or if a man make a 
latter teſtament, and make no mention of the former teſtament; 
all theſe are countermands of the former teſtament. And the 
latter teſtament doth always revoke the former; and that, albeit the 
executor of the latter-do refuſe the executorſhip, or die during 
the life of the teſtator, or after his death ; and albeit the King be 
made executor of the former ; and albeit the former be a written, 
and the latter. but a auncupative teſtament ; and this holdeth true 
in a teſtament, of lands, as well as in a teſtament of goods and 
chattels ; but otherwiſe it is e converſo; for however a man may 
by word avoid a will made in writing that is good, yet a man 
cannot by word make good and affirm a will made in writing 
that is void. And therefore if a man deviſe his land in writing 
to IJ. S. and his heirs, and J. S. die before the deviſor, and 
after the deviſor ſay by word, that the heirs of I. S. ſhall have 
the land, as I. S. ſhould have had it if he had lived, this verbal 
declaration will not affirm the diſpoſition. Alſo the latter teſta- 
ment doth infringe the former, albeit there be no mention made 
in the latter of revoking the former ; and albeit there be twenty 
witneſſes of the former, and but two or none of the latter; and 
albeit in the former the executor be appointed ſimply and with- 
out condition, and in the latter he be appointed conditionally, 
and the ſame condition be alſo broken, ſo that the condition be of 
ſomething then to come, at the time when the condition was 
made; but if the executor of the latter teſtament be made upon 
ſome condition then preſent or paſt, the condition nat exiſting, 
the former teſtament is not revoked; and albeit the former 
teſtament be made irrevocable, i. e. that the teſtator ſay, I 
make this my laſt will and teſtament irreyocable ; and albeit 
the teſtator hath ſworn not to reyoke the former, the oath being 
alſo revoked together with the teſtament ; and albeit the teſtator 
enter into an obligation with condition not to revoke it; but 
then in this caſe he doth forfeit his obligation. But the latter Condition, 
teſtament doth not revoke the former in theſe caſes following : 
1. When the latter is imperfect in reſpect of will; i. e. when 
the teſtator dieth whilſt he is making of * it, and before he can 
finiſh it; or when it is vehemently ſuſpected that the teſtator was 
compelled to make the latter by fear or violence ; or induced to 
make it by fraud and deceit ; or when the former was made by the 
teſtator whilſt he was in his good and perfect mind and memory, 
and the latter is made by him when he is ops mentis; or when 
the latter is made by the perſwaſion and for the benefit of cer- 
tain perſons, when the teſtator is in extremity or ſickneſs ; unleſs 
it appear plainly to be the expreſs will of the teſtator to revoke 
the former ; or unleſs the teſtator himſelf did dictate the latter ; 
or in caſe the latter be in favour of the children of the teſtator 
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(1) But now by the 6th ſect. ef the 29 Car. 2. c. 3. no deviſe in writing of lands, c. or any clatfe thereof, 
ſhall be revocable, otherwiſe than by ſome other will or codicil in writing, or other writing declaring the 
ſame, or by burning, cancelling, tearing, or obliterating the ſame by the teſtator himſelf, or in his preſence and 

by his direction and conſent, but ſhall continue, &c. unleſs altered by ſome other will or codicil in writing, 
or other writing of the deviſor, ſigned in the preſence of three or more credible witneſſes declaring the ſame. —See 
the caſes of Eggleſton v. Speke, 3 Mod. 258.—and Onions v. Tyrer, 1 Pr. WFins. 343.— —And by the 22d ſect. 
of the ſame ſtat. no will in writing, concerning perſonal eſtates, ſhall be repealed, nor any clauſe or bequeſt 
therein altered by words, or will by word of mouth only, except the ſame be, in the life of the teſtator, com- 
mitted to writing, and read to and allowed by him, and proved to be done by three witneſſes. | 
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or others, Who are to have the adminiſtration of his goods if 
he die inteſtate. 2. When the teſtator doth make two teſta- 
ments, a former and a latter, both being written, and afterwards 
lying ſick upon+hisdeath-bed, they are both preſented unto him, 
and he is deſired to deliver, to one of the ſtanders by, which of 
them he will have to ſtand for his laſt will, and he deliver the 
former. 3. When the latter doth agree in all points with the 
former, for then both of them are as one in divers writings. 4. 
When in the latter teſtament there is no executor named; for 
then it is but a codicil or addition to the former. 5. When the 
latter is made upon ſome ſudden diſcontent againſt the exe- 
cutor of the former teſtament, and afterwards he and the execu- 
tor are reconciled again: in theſe, and ſuch like caſes, the latter 
teſtament is no revocation of the former, If the huſband licence Lit. Bro. 
the wife to make a teſtament, and after her death he forbid the 55 
probate, this is a countermand of the teſtament. But note here, 
that revocations in general are not favoured in law; and there- 
fore he that will avoid a former will by revocation, muſt ſee he 
2. By cancelling of prove it well (1). 2. A good teſtament may become void: by $win. lib. 7, 
it, cancelling or other deſtruction of it; as where the teſtator him- 1 e. 
ſelf, or ſome other by his commandment, doth cut or tear it in 
pieces, deface it, or caſt it into the fire; by this means the 
teſtament is made void; except it be in caſe where the teſtator 
doth it unadviſedly, or it be done by ſome other without his 
conſent, or by ſome caſualty, or when he doth willingly pull away 
the ſeals, and then he doth afterwards ſeal it again, or whete 
the whole teſtament is not cancelled or defaced, but ſome or the 
chief part thereof, as the naming the executor, or the like, for 
it is good ſtill for the reſidue ; or where there be ſeveral papers 
or Writings, of one, ten, or each of them, containing the whole 
teſtament, the cancelling or defacing ſome of them doth not 
hurt the teſtament, unleſs it can be proved that the, teſtator's 
mind were to avoid it all; or where the teſtament is loſt· in the 
life-time of the teſtator, or after; for in this caſe, ſo much as 
3. By alteration of can be proved by witneſſes is {till in force. 3. A good teſta- $,;,, lr. 
the eſtate of the al. ment may become void by alteration of the eſtate of the teſtator ; 7: .in. 
* P 5 as when' a man, after the time of * making the teſtament, and 
"Are" before his death, is convicted or condemned of ſome great crime, 
for the which the law depriveth him of the making of a teſta- 
ment, as treaſon, felony, or the like. And yet if the crime 
be pardoned and purged before his death, the teſtament may be 
good enough. And if a man of fane and perfect memory make 


Co, 4. 625 
his teſtament, and after become inops mentis as every man for 
the moſt part is before his death ; this does not hurt the teſta- | 
Fourthly, by inten- ment. 4. A good teſtament may become void by an intention ssi. part 


tion to ater i. only to alter it, when the teſtator is hindred in his intention, .. 


that it cannot take effect: and therefore if when the teſtator 
intendeth to alter his teſtament, or to make a new one, he be 
by fear or fraud forbidden or letten that he dare not or cannot 


— rk!” — 


— — 


(1) See fully as to the doctrine of revocation of Wills, either expreſs or implied, which is no leſs material 
than extenſive, Com. 775 nice (F.) - Hac. Abr. Wills N. n 5 23.— Eg. Ca. Abr. Wills (E. n. 


Ar. Deviſe (O.) to (Z.) Ged. Orph. Lag. 51. — ent. Off. Ex. 20.—and the following caſes, which do not 


appear to be inſerted in Fo 4th edition of Bac. Abr. lately publiſhed. — Beard v. Beard, 3 Att. 72.— Carie v. 
Carte, 3 Ath. 176. Darley v. Darley, 3 I/. 6. Parſons v. Freeman,and others, 1 Liſſ. 308.—Goodright v. 
Glazier, 4 Burr. 2512. —and Goodright v. Harwod, fully reported in 3 Milſ. 497: In that caſe a writ of error 
being brought, the judgment of the court of Common Pleas was reverſed by the court of King's Bench, and 
and on an appeal to the houſe of Lords in 4/7 1775, the deciſion of the Kino" »'s Bench was affirmed. 


alter 
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alter it, or the Notaty of the witneſſes dare not or may not be 
ſuffered to come to him; as when a wife or ſome other that is 
to have benefit by the former will, under pretence that ſhe 
hath a charge from the phyfician that none ſhall come at him, or 
under pretence that he is aſleep, or the like, will not ſuffer any 
body to come at him; or when the notary and witneſſes are 
all prefent, and they make ſuch a noiſe or quarrelling that they 
| Hinder the effect of his intent; or when the teſtator is kept from 
doing it by importunate requeſts and flattering perſwaſions; in all 
theſe caſes, and by theſe means, the former teſtament may be- 
come void. But if it appear, that the teſtator hath no purpoſe to 
alter the teſtament when he is let as aforeſaid; the fear is a vain 
fear. If the teſtator is prohibited at another time, and not the time 
when he doth intend to alter the teſtament, but he hath ſundry 
opportunities after that time to do it, and doth it not; or if he is 
drawn only by the fair ſpeeches of a wife or friend ; or if by the 
weeping or other trouble arifing from the grief of the legatary 
or executor for the teſtator's ſickneſs only he is diſturbed ; in 
theſe caſes, perhaps it may not be void, And where it is void 
by the prohibition of a legatary only, it is void for ſo much as 
doth concern him only, and not for the reſt of the teſtament. 
5. A good teſtament may become void by making another of pigpiy, by making 
the ſame date; for if two teſtaments be found after the death of another of the ſame 
the teſtator, and it cannot be diſcerned or proved which was — 
Swinb. part. Made former or later; the one of them doth overthrow the 
Pank. cd. other, and both of them are become void, except they be both 
479. to the fame purpoſe, or one of them be made in favour to wife 
and children, &c. and the other to ſtrangers. And yet in the 
firſt cafe alſo the teſtator by declaration of his mind, which of 
them he will have to take effect, may make either of them good. : 
6. A good teſtament may be made void by the declaration of the Sixthly, by the de. 
teſtator's mind; as if a man have two teſtaments lying by him, ran of the 
the one made after the other, and they are both ſhewed or de- ; 
hvered to the teſtator when he lieth fick, and he by word or 
fign declare * that he will have the former to ſtand; this de- 
claration doth revoke the latter, and affirm the former. And 
where a man would revoke a will for any of theſe cauſes, 
de muſt preſently after the death of the teftator put in a 
_ caveat or exception in that court where the will is to be proved, 
and thereupon proceed to queſtion it; or by a prohibition in 
fome caſes he may ſtay the probate in the ſpiritual court. See 
more infra at numb. 12. 2) . 
Perk. fects, If a woman covert, without the leave of her huſband, make a 6. where a teft 
e. 1.99, teſtament of her huſband's goods, and the huſband doth after her rg 1 
s death connive at the probate, and deliver the goods accordingly, ton, may become 
hereby the teſtament of the wife is become good: but if an in- good by ſome mat- 
fant, or mad- man, make a teſtament in the time of his infancy, er or accident - 
or madneſs, and after the infant or mad-man become of full age, a po EO 
or ſober, before his death; it ſeems theſe teſtaments are void. 


* P. 413. 


— ————  — — 
— * 


| And-yet if the infant at his full age, or the mad-man when he | If 
| is ſober, make a. publication of this teſtament, it may perhaps 1 
8 be good. 1 ji 
5 Perk. ſet. If a man make a former and a latter will, and by the latter the 1 
6554. 61. former is revoked, and after the teſtator declare himſelf that the Wil 
. "ow. 344 former ſhall ſtand ; by this the former, that was void before, is 100 
d 5 I now val 


wa e nl e e 


now become good again (1). And yet if a man make a will that 

is void, and it be proved after his death; this probate will not 

make it good, but it doth remain void, as it was before. 

If a feme ſole make a will, and then take a huſband whereby 

the will is countermanded, and fo become void; if her huſband 

die, ſo that ſhe become ſole again; this accident will not make 
the will good again, but it doth remain void ſtill: but perhaps, 

by a new publication after ſhe doth become ſole, it may become 
8 good again. See more infra at numb. 11 5 57 _- 
7. What ſhall be To the making of a good and ſufficient deviſe, theſe things Se terore a: 
ſaid a good and are requiſite. i. That there be a deviſor, and that he be a per- 


_. ſufficient deviſe or 


legacy, or not. ſon able to deviſe; and that, both in reſpect of the condition of 

Rs his own perſon, and of the thing whereof the deviſe is made. 

2. That there be a deviſec, and that he be a perſon. capable 

and able to receive the thing deviſed, either at the time when 

the deviſe is made, or at leaſt when the deviſe is to take effect. 

3. That the deviſor have at the time of the deviſe made animum 
teſtandi, i. e. a mind to make a deviſe. 4. That the will of 

the deviſor be free, and not drawn or coacted by fraud, flattery, 

fear, or the like. 5. That the deviſe be made in due manner „ 
and form. 6. That the thing deviſed be a thing deviſable. = 
7. That it be deviſed upon lawful terms and conditions. 8. iy bozo 


: 4 w ' at Numb. 4. 
That there be words ſufficient to make his mind known. o. 1 after a 


« Numb. 17. 


That it be proved after the death of the deviſor. 10. And if it 
| be a deviſe. of land, it is further required that the deviſor be 
* P, 414. ſolely ſeiſed of the land, and not jointly “ ſeiſed with ano- 
os ther; and that he be ſeiſed of an eſtate in fee-fimple ; and that | 
Firſt, in reſpe& of the deviſe be in writing. And for the firſt of theſe it is to be 
1 known, that whoſoever may make a teſtament, may make a de- 
who may be che de- viſe of the ſame thing of which he may make a teſtament. Et 
viſor. fic è converſo. And whoſoever is diſabled to make a teſta- 
ment, is diſabled to deviſe by ſuch a teſtament. And therefore 
infants may not deviſe their lands until they be one-and-twenty = 
years of age, nor their goods and chattels until they be fourteen 
years of age, (or, as ſome ſay, until they be eighicen years of 
age)(2). Women, that have huſbands, cannot deviſe their lands to co. my, 
their own huſbands or others, either or by without their huſband's 57.“ 
conſent, albeit there be a cuſtom to enable them thereunto ; but Bro. Device 
all ſuch deviſes are void. And ſpiritual perſons, as Archbiſhops, *' 
Biſhops, Deans, Archdeacons, Prebends, Parſons, Vicars, or Perk. fc. 
any member of a corporation, may not deviſe the lands or goods . 
they have in the right of their churches or corporations. And 
Secondly, in reſpe& for the ſecond thing, this is to be known. 1. That regularly, 
o! the maccer auch. \hofoever may be a grantee, may be a deviſee or legatee. And Pe. ce. 


1 \. 711. . 
2 hs „ therefore a deviſe made to any perſon or perſons, male or female, S. 22. 
a deviſce: and by children or ſtrangers, Bondmen or Freemen, Laymen or Clerks, ven: 
nine debtors or creditors, infants or men of full age, women ſole or 
covert, Colledges, Univerſities, Corporations, or the like, are 
good. But it is ſaid, that if any legacy be given to an heretick, 
apoſtate, traitor, felon, excommunicate perſon, outlawed per- 
ſon, baſtard, unlawful colledge, libeller, ſodomite, uſurer, re- 


cuſant convict, it is void by the civil law, except it be in ſome 


—ꝙ— — — — 


(1) The ſtudent will neceſſarily confider the operation of the ſtatute of 29 Car. 2. c. 3. throuvhout the 
whole of this chapter, with reſpect to the requiſites, thereby made neceſſary either to the making or to the 
revocation of teſtaments, which have been mentioned before in the particular ſections of that ſtatute, 

(2) See before in note 2 to page 388. | 
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Lit, fect, 
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ſpecial caſes. And yet it ſeems a deviſe of lands to any fuch 


bier 303, perſon is good within the ſtatute of wills. A deviſe: to an 


Saut, e. infant in the womb of its mother at the time of the death of 


2x Lan the teſtator, is void.“ And yet if a man deviſe to ſuch an infant, 
of the Law, and he happen to be born before the death of the teſtator, it 
See nne ſeems in this caſe the deviſe is good; for it is a rule, that the 
g. IB. k. deviſee muſt be capable of the thing deviſed at the time of the 
death of the deviſor, if it be then to take effect in poſſeſſion; or 
if it be a remainder, he muſt be capable of it at the time when the 
remainder ſhall happen, or otherwiſe the deviſe is void (1). And 
Li, Bro. a man may deviſe his lands, goods or chattels, to his own wife, 
er. ss. as well as to any another. 2. But he that may be thus a deviſee, 
and is Capable of a thing deviſed, muſt be certainly named 
N and deſcribed ; for if a deviſe be to a perſon altogether incertain, Incertainty, 
M. z9Ja. the deviſe is altogether void. And therefore if I give my land 
Crompe ., to my beſt friend, or to my beſt friends, theſe are void deviſes. 
Boe. So if I give my land to a Vicar, and ſay not to what Vicar ; this 
Co.6.68. deviſe is void, and no averment will help in this caſe, If one Averment. 
294. 9 have two ſons of one name called J. S. and he deviſe to his ſon 
296. I. S. without any dictinction; it ſeems this deviſe is void for 
uncertainty: but in “ this caſe perhaps an averment which ſon * P. 415. 
is meant, may help. So if one give to J. S. 20 l. and there be ? 
two or more of that name, this deviſe is void ; except it may be 
proved by ſome thing which of them he meant. So if one ſay in 
his teſtament, I give to one of the world 10 J. this deviſe is void 
for incertainty. So if one give him 10/. whoſe name is written 
in a ſchedule in the cuſtody of ſuch a man; and in truth there 
is no ſuch ſchedule in the cuſtody of ſuch a man to be found; 
or if there be no name written therein; it ſeems theſe legacies 
are void for incertainty. So if a man give a legacy to a man 
incertain, and no ſuch man is to be found, and the meaning of 
the teſtator cannot be known; this deviſe is void. And yet if 
a man by his will fay thus, I deviſe to him that ſhall marry my 
daughter ; this is a good deviſe; and he that doth marry my 
daughter in my life-time, or after my death, ſhall have it. 
And if a man deviſe any thing ad pras cauſas, as to the church, 
or to the poor, not expreſſing what church or poor; this per- 
haps may be a good deviſe. So if a man give 20/. to his kin- 
dred; it is ſaid this is a good deviſe, and that a reaſonable ex- 
poſition ſhall be made of it, as near the intent of the teſtator 
as may be; vis. that thoſe in the next degree ſhall have it firſt, 
and then thoſe in the next degree to that ſhall have it after- 
wards ; and if it be a deviſe to the kindred of another man, 
that they ſhall have it equally. (Sed guere of this deviſe, for it 
Swind, part ſeems altogether uncertain.) So if a man give to I. S. or J. D. 
WS conf this is held to be a good deviſe, albeit it be ſomewhat in- 
certain, and the disjunctive ſhall be taken for a copulative, and 
ſo J. S. and I. D. ſhall take both by this deviſe; but if, in this 
caſe, one of them be nearer of kin than the other, then it is 
Plow. 15. ſaid he ſhall have it for his life, and the other afterwards. And 


» 1 


15s. jf one deviſe 20 J. to A. or B. which of them J. S. will ap- 


Perk, ſect. 


508. point; this is a good deviſe, and he that 7. S. ſhall appoint 


5 


* 


— — n__—_— 


| (1) The law is faid to be now clear, that a deviſe to an infant en ventre ſa mere is good enough, though 


he be born after the death of the teſtator, and he fhall take by way of executory deviſe when he is born; per Neth 
Ch. J.—Freem. 293.— See more amply as to a deviſe to an infant in ventre ſa mere, in Vin. Abr. Deviſe (I. g.) 
ed. Orp. Leg. 102.— Bac. Abr. Infancy (C.)—Swinb. 251. —Fearne on cont, rem. 3d edit. 324. 401. 425. 
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4.09, Of TESTAMENT. Chap. 23. 
8 ſhall have it. And if one deviſe to J. S. and his children; this 


is a good deviſe and certain enough ; and hereby he and his 
children ſhall take che ching deviſed together. 3. And as the 
perſon to hom the deviſe is made, muſt be capable, and cer- 
tainly deſcribed and named, ſo muſt he be capable by that 
name by which the deviſe is made to him, or otherwiſe the 
deviſe is void. And therefore if a deviſe be to the heirs of J. S. 
J. S., being living; this deviſe is void. And yet if lands or 
goods be deviſed to the executor of I. S. and J. S. die before 
the teſtator and make executors; 'this is a good deviſe to the 
= executors: And if à man deviſe his land to J. S. for life, the vu bert 
remainder to the next of kin, [or next of blood] of T. S.; this F, 4, 
is a good deviſe of the remainder: And if a man devife goods ck. fect. 
tothe pariſhioners of the pariſh of S. to the uſe of the church; bes. kee 
1 ttuzis is a good deviſe; and the chureh-wardens may recover it. 
1 „ And if a man deviſe eoclefe ſunctæ Andreæ de Holborne, it ſeerns 
this is a good deviſe to the Parſon of that church. And if a 
man deviſe to the City. of London, Univerſity of Oxford, or to 
Queens. College in*Oxf#rs, theſe are good deviſes. But if one 
deviſe to the commonalty of a guild that is not incorporate, as a 
| tao two of the middle men of the guild of the fraternity of Mbite- ; 
Miſnaming. arner in London, or the like; this deviſe is void (1). 4. That Dir 4 1 
iß che perſon be capable, well named, and capable by that name, eg. = | 
if his name be truly ſet down, yet if his name be not ſo, but Jn 259 OY 
miſtaken, the deviſe is void. And therefore, if one intending : 
to give 20 ll to J. f. deviſe to I. N. 20 J. this deviſe is voĩd 5 
both to J. S. and I. N. except the perſon be certainly denoted f 
and: deſcribed by ſome other circumſtance, as to I. N. the fon 
of T. F. my landlord, or the like. 80 if one deviſe to the abbot 
of St. Peter, when the foundation is the Abbot of St. Paul; 
this deviſe is void. And if one deviſe to a corporation, and 
there be none of that name at the time of the deviſe, nor 
during the life of the teſtator, this deviſe is void: and ſo alſo it 
ſeems: the law is, if there be a Colledge made after of that ; 
name. But if one deviſe a thing to the wife of J. S. and be- Plow. 344. 
fore the deviſor die, I. S. die, and ſhe take another huſband, 
and is called by another name, yet this deviſe is good. So if one 
give a legacy to I. S. Dean of Pauls, and the Chapter there, 
and their ſucceſſors; and after, before the death of the deviſor, 
J. S. die, and another is made dean; yet this deviſe is good 
notwithſtanding this miſtake (2). For the third and fourth 
thing required in a good deviſe; ſee before at umb. 4. part. 2, 3. 


ä : ft ys: e | | Die 
Figdly, _ And for the fifth thing, it is to be known, firſt, that lands and c, ger _ 
ouch- PI RAY 1 nh i 
is neee tenements deviſable by cuſtom, may be deviſed by a nuncupa- 33 
form of the deviſe, tive will without any writing for any time whatſoever, as uſes . 
And how a deviſe at the common law that are now within the ſtatute might have © 
may be made. | | k | 
A been. Alſo thoſe uſes that remain at the common law, and pio 
are not within the ſtatute, may be deviſed by word without > 


——_— 


— 
— — * 


(x) By the common law every corporation had a capacity to purchaſe lands for themſelves and their ſuc- 
ceſſors; but they are excepted out of the ſtatute of wills: ſo that no deviſe of lands to a corporation by will 
is good; except for charitable uſes, by ſtatute 43 Z/iz. c. 4. which exception is greatly narrowed by ſtatute 
9 Geo. 2. c. 36.— See 1 Bl. Com. 479. ſeventh edit.—10 Co. 30.— Hob. 136. —A deviſe to a corporation for a 
charitable uſe operates in the nature of an appointment, rather than a bequeſt, under the ſtatute 43 Elix. 
—that ſtatute, being ſubſequent, is ſaid to ſuperſede and repeal the ſtatute of Wills 32 H. 8. but the ſtatute 

of. frauds, being ſubtequent to the ſtature 43 Eliz. renders it neceſſary, that an appointment of lands to a charity 
by will ſhould be atteſted by three witnefles ; otherwiſe it is void. —1 Pr. Vm. 249. 

(2) See more amply who may take by deviſe, in Com. Dig. Deviſe (I.) — Bac. Aör. Deviſes (A.) 

| 2 | any 


Chap. 23. 


Plow. 345. 
Swinb. part 
x. ſect. 12. 


Dier 140, 


Swin, part 
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| \ | 5 9 
ahy writing (1). But no eſtate can be made of lands by deviſe 
upon the ſtatute, except the deviſe be in writing; and ſo a 
man may deviſe his land, albeit he make no executor; for an 
executor hath nothing to do with the freehold of land. Alſo 
goods and chattels, leaſes for years of lands, wards, villains 
and the like, may be deviſed by words without any writing at all. 
And yet it ſeems queſtionable whether a leaſe for years of a rent, 
common or ſuch like thing, be deviſable by word without wri- 
ting. Secondly, the form of words in a deviſe is not at all re- 


8 garded ; and therefore if one ſay, I give, inſtitute, defire, appoint, 
let. us. or will, that J. S. ſhall have my land, or that J. S. ſhall have 29 7. 
bier 23. or let J. S. have my land or 20/. all theſe deviſes are as good 
as if he ſay, I deviſe to J. S. my land or 20/. And therefore 
if one at this day ſince the ſtatute of uſes deviſe that his feoffees 
of the land ſhall be * ſeiſed of the land to the uſe of J. S. and “ P. 417. 
his heirs; or to the uſe of J. S. and the heirs of his body; or if ſuch 
a man deviſe that his feoffees ſhall make an eſtate of the land to 
J. S. and his heirs ; or to him and the heirs of his body; this 
Paſch.g. is a good deviſe of the land in fee-fimple, or fee-tail. And if 
Jac Nee, A man make a feoffment of his land to the uſe of his laſt will, 
and then deviſe that his feoffees ſhall be ſeiſed to the uſe of J. S. 
Plow. 546. this is a good deviſe of the land per intentionem. And if I de- 
8.9% viſe that I. §. ſhall have, hold, and occupy my land for his 
Dice (28. life; this is a good deviſe of the land for his life. If a man 
Le. 1.33, have a leaſe for years of land, and he deviſe his leaſe, or his 
—= pe term, or his ferm, or the profits or occupation of the land; 
by either of theſe deviſes his whole leaſe and all his intereſt in 
the land is given, as well as by any other form of words. 3. 
A man may deviſe lands, teſtaments, or hereditaments in poſ- 
ſeſſion, in fee, for life, or years; or he may deviſe it in reverſion, 
vi2. to one for life, the remainder to another in fee, or in tail, 
or in any other ſort, as a man may grant it by his deed, and 
ſuch deviſes are good. But if the fee-fimple of land be deviſed 
to one, the remainder cannot be deviſed to another, albeit the 
firſt deviſe be but conditional. And therefore if land be deviſed 
to IJ. F. and his heirs, and if he die without heirs, that it ſhall 
remain to IJ. N. and his heirs; this is a void remainder to J. N. 
So if a man deviſe his land to J. S. in fee, ita quod ſolvat I. N. 
twenty pounds, and if he fail that it ſhall remain to IJ. N. and 
his heirs, this remainder to IJ. N. is void; for if J. S. fail of 
payment, I. N. ſhall not enter and have the land, but the heir 
bier 139. of the deviſor (2). And yet perhaps a rent may be deviſed 
140, 


Plow, 524. 
Perk, ſect, 
16. 
See Condi- 
tion 


Co. 8. 95. 


—— 


after this manner. Howbeit if another man have a rent- charge 
of 20 J. a-year iſſuing out of my, land for twenty years; and 
he deviſe this unto me until I have levied a hundred pounds by 
way of retainer, the remainder to J. S.: this remainder is 
not good. 4. A deviſe may be of lands, goods or chattels, Condition. 
fmply and abſolutely, or conditicnally ; the fimple deviſe alſo 
may be in preſenti, or in futuro. And therefore as a deviſe to 
one and his heirs in preſents, is good; ſo a deviſe to one and 


„ —_ 7: 


— 8 * 
_—_ _—_— 


(1) See the notes before, as to the ſtatute of 29 Car. 2. c. 3. ny 

(2) See the caſe of Marks v. Marks, 10 Mod. 419, where the teſtator deviſed lands to his wife for life, re- 
mainder to his ſecond ſon C. in fee; provided that if his third ſon D. ſhould within three months after the 
wife's death pay 500 J. to C. his executors or adminiſtrators, then he deviſed to D. and his heirs, — This deviſe 
to D. was held to be a good executory deviſe. —See Fearne on Cont, Rem, 3d edit. 393. 
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* P. 418. 


Limitation. 


| Clauſe of diſtreſs, 


Warrantia. 


deviſe land to I. S. paying ten pounds by the year to his wife, 


daughter, and in the latter part of his will deviſeth all his land 


his heirs after the death of I. S. is good. If I deviſe land to 
J. S. and his heirs on condition, as, ſo as, or ita guad, he pay ten 
pounds to V. S. or paying to V. S. ten pounds; or ad ſoluen- 


Aum ten pounds to J. S; the deviſe, in all theſe caſes, is a good 


conditional deviſe: and if the condition be not performed or 
broken; the eſtate. is ended, and the heir may take advantage of 
it. And therefore if lands be ſo given to the heir, the condition 
is idle, becauſe none can enter but him. And if I dexviſe that 
if J. S. pay my executors twenty pounds, that he ſhall have 


White acre to him and his heirs for ever, or for life, &c. this 
is a good deviſe, and after the contingent ſhall take effect ac- 


cordingly : and in this caſe and ſuch like, the heir of the deviſor 
muſt keep the land, until * the contingent do happen. In like 
manner as if it be a chattel, the executor ſhall keep the thing 


until the condition be performed; and after a condition broken, 


he ſhall take advantage of it. 5. A deviſe may be alſo with 
a limitation, as in the caſes before; as where one gives 
land to another and his heirs, ſo long as I. S. ſhall have heirs 
of his body; or where one doth deviſe his land to A. his ſon 
and his heirs for ever, paying to B. his brother twenty pounds 
when he ſhall come of age; and then that he ſhall enter and 
have it to him and his heirs, and if he die without heirs of his: 


body, the faid B. then living, then that B. his heirs ſhall 


have it in the ſame manner : and theſe and ſuch like deviſes are 
good. 6. A man that is ſeiſed of land in fee, may deviſe that co. we: 
his executors ſhall ſell it; or may deviſe it to his executors to 7 4. 
ſell ; or. deviſe it to his executors, and that they ſhall ll it; 
and theſe deviſes are good. 7. A deviſe may be of a rent, or vie 348. 
of land reſerving a rent, with clauſe of diſtreſs; as if a man 3 


Sd oh cc Aa 


and if it be unpaid, that ſhe ſhall diſtrain for it; this is a good 
deviſe. But a warranty cannot be made by will. And yet if Co. ber 
a man deviſe land to another for life, or in tail, reſerving a 98 
rent; in this caſe the heirs of the deviſor thall be bound to the 
warranty in law, and the deviſee ſhall take advantage of it. 8. , 51. 


540. 


A man may deviſe his land to one, and deviſe a rent out of the Dier 357. 
ſame land to another, and theſe deviſes are good. So a man 8 ſ 
may deviſe his land to one in fee, and after deviſe the ſame land Re 


to another for life or years; and theſe are good deviſes, and ma. 

ſtand together. So alſo if a man in the fore part of his will, by 
general words deviſe all his land to one in fee, and in the 
latter part of his will, deviſe ſome ſpecial part of it to another 


in fee; theſe deviſes are good and ſhall ſtand together: as far 


example, if one have a farm, and in the firſt part of his will, 

ive this farm to one, and in the latter part of his will give one " 
cloſe (a part of this farm) to another ; or if a man devile all his 
land in B. (which is in the county of Gl/oucefter } to A. his 


in the county of Glouceſter, in the poſſeſſion of J. S. to his Son, 10 
and part of the land in B. is in the poſſeſſion of J. S. and in 91 

.. Glouceſterſhire ; theſe are good deviſes and ſhall ſtand together. 1 
But otherwiſe it is when the general clauſe doth come laſt, as 33 xi. ; 
where one doth give his land to A. his daughter, and in the gde a 
latter part of his will doth give all his land in Hertfordſhire, and times. a 
in the poſſeſſion of J. S. to V. and the land given to A. is in 
Hertfordſhire, and in the poſſeſſion of J. S.; in this caſe the 
deviſes will not ſtand together, for the firſt deviſe is void: and v. 


ſo 


Chap. 23. Of a TEST AME N. 403 
fo alſo it is Where both the deviſes are particular; as where firſt 
| in a man's will, he doth give Mbite-acre to A. and his heirs, 
Dier in bi and after in his will he doth give Yhite-acre to B. and his * heirs; * P. 419. 
x per Jai. in this caſe the firſt deviſe to A. is void. And yet in this laſt 
bon. + cale, (ome have held the deviſes ſhall be good, and that A. and 
Tun. 9 f. B. ſhall be joint-tenants : ideo quære. If one deviſe all his land 
to J. S. and his heirs, exceptin twenty pounds for ſeven years, 
wich he willeth ſhall be imployed for his children; this is a 
Plow. 523- good deviſe of this ſam of twenty pounds a-year. 9g. And a man 
* th thr] 7 8 05851 | 
may deviſe his land for ſo many years as J. S. ſhall name, and 
after appoint that his ſon ſhall have it during the minority of his 
ſon, and both theſe deviſes may ſtand together: and therefore 
if A. be poſſeſſed of the manor of D. for years, and he deviſeth 
all his term to his eldeſt fon if he live ſo long, and if he die 
before he have any iſſue of his body, then to his younger ſon in 
the ſame manner, but withal he doth appoint that his wife ſhall 
have the occupation of the land until his eldeſt ſon be one-and- 
twenty years of age; theſe deviſes ſhall ſtand together, and the 
wife ſhall enjoy the manor for that time, by this deviſe. 10. 
Ce. 8. 95: A man may deviſe a term of years by way of remainder : as for 
546. 516, example, a man that is poſſeſſed of a term of years of land, may 
5277, deviſe it to J. S. for life, the remainder to IJ. D. or to I. S. 
for life, and that it ſhall after remain to I. D. or to J. S. for 
ſo many years as he ſhall live, and after to J. D. or in any ſuch 
like manner ; theſe are good deviſes both to the firſt, and to 
; him in remainder alſo by way of executory deviſe, though not 
by way of remainder; and in this caſe, the firſt deviſee cannot 
Hinder the ſecond deviſee of the remnant of the term. But a 
Co. 20. #7. man cannot by deed in his life-time grant his term in this 
17 fu. B. K. manner: nor if a man be poſſeſſed of a term can he intail it by 
hh. his will; and therefore if a man poſſeſſed of his term of years of 
land deviſe his term or his land to J. S. and his heirs, or to J. S. 
and the heirs of his body, or to 1. S. and his iſſues, the remain- 
der to 1. D. this remainder is void, and it is a good deviſe of the 
whole term to J. S. and his executors (1). Alſo the uſe or oc- 
7H.6. 30. cupation a chattel perſonal may (as it ſeems) be deviſed to one for 
feet. 3389, life, and afterwards to another ; but yet ſo as the Jatter muſt have 
33+ 20 the property only, and the firſt but the occupation only: as if 
one deviſe that JI. D. ſhall have the occupation of his plate for 
his life, and after that it ſhall remain to J. S. this is a good de- 
viſe of the plate to J. $ (2). But if the thing itſelf be deviſed to 
the firſt of them, then the deviſe to the ſecond is void, for the 
gift of a chattel perſonal for one hour, is the gift of it for ever. 
And fo it did ſeem in the Lady Davers caſe. Hil. 9. Car. B. R. 
4. Kc in. 11. A legacy of goods or chattels may be given to or until a 


[op 


Grant. 


(1) Where a term for years or any perſonal eſtate, was deviſed to one for life, with remainder over; ſuch 
a limitation was void at common law, and the whole property veſted in the perſon to whom it was limited 


for life; but the law is now ſettled, that ſuch limitations over in a will or by way of truſt are good. — Fearne 


on Cont, Rem. zd edit. 204. — — — Terms for years may be intailed by executory deviſe or by deed of truſt as 
effectually as eſtates of inheritance, if it is not attempted to render them unalienable beyond the duration of 
lives in being and twenty-one years after, and perhaps in the caſe of a poſthumous child a few months more; 
2 limitation of time, not arbitrarily preſcribed by our courts of juſtice, but wiſely and reaſonably adopted in 
analogy to the caſe of freeholds of inheritance, which cannot be fo limited by way of remainder as to poſtpone 
a complete bar of the intail by fine or recovery for a longer ſpace.—See note 5 to 13th edit. Co. Lit. 20. a. and 
the authorities there collected as to this point of doQrine, and particularly the Duke of Nerfoll's caſe, 3 Cas 
Ca. 1. | | 

(2) See accordingly the caſes of Hyde v. Parrat, 1 Pr. Wig. —Tin v. Tiffen, —Tbid Soo. and Upwell 
V. Halſey, Ibid. 651. TE we pens 
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certain time, or from or after a time certain or incertain; as for 
five years, or from, of until the marriage of A. or the like; 
and theſe diſpoſitions are good. 12. A man may deyiſe his land Plow. 5:4. 


* P. 420. 


for ſo many years as I. F. ſhall name, and if J. S. do name a 
certain number of years in the life-time of the deviſor, * this 


will be a good deviſe. But if one deviſe his land for ſo many 


Sixthly, in reſpect 
of matter touching 
the thing deviſed, 
and what may be 
deviſed and by 
what name. 

Deviſe of lands and 
teſtaments. 


years as his executor ſhall name, it ſeems this deviſe is not good. 
6. As touching, the fixth thing required in a good deviſe, theſe of 
things are to be known. 1. That lands, tenements, an here- 5. x6 


ditaments for the nature and quality of them are deviſable as my . 
er ect, 


well as other things. And therefore by the cuſtom of ſome 1 
places lands in poſſeſſion, reverſion or remainder, are deviſable 497- 538, 


in fee, for life, or years; and a man that hath, a leaſe for years of 167... 


Dier x55. 


. 


land may deviſe the land at his pleaſure during his term. But ou x. 8. 
by the ancient common law, in favor to heirs, the lands that a 
man had in fee · ſimple were not deviſable by teſtament, except 
only in ſome ſpecial places, by the, cuſtom of the place, as 
gavelkind lands in Kent, and lands within, certain burrough 


towns, as London, Oxford, Sc, And by the cuſtom of thoſe 
laces ſuch lands are deviſable: and in ſome. places the cuſtom 


is, that they may deviſe their purchaſed lands only; and in 


other places, that they may deviſe their lands deſcended alſo: 


and in ſome places the cuſtom is that they may deviſe for 


life only; and in other places, that they may deviſe in fee- 


ſimple and fee-tail alſo. And in all theſe places where ſuch 
cuſtoms are, they may deviſe their lands now as they might 


have done before the ſtatute; for the ſtatute hath not deſtroyed 


their cuſtom. And therefore at this day they that have ſuch 


lands in ſuch places, have their election either to deviſe ac- 


cording to the power the cuſtom doth givè them, or accord- 


ing to the power the ſtatute doth give them ; and in the firſt 


caſe, the deviſe is good againſt the heir for the whole; and 


in the laſt caſe it is good againſt him for two parts in the three 


only. Alſo by the common law, the uſes of land were deviſa- beit. feet. 
ble, as goods and chattels were, at the pleaſure of him that had 258. 
them. But otherwiſe. and in other cafes, lands and tenements 
might not be deviſed and diſpoſed by will, until 32 H. 8. at 
which time the owners of lands, tenements, rents, &c. were b 
Act of Parliament enabled to deviſe and diſpoſe their lands as 
followeth : he that hath any land in poſſeſſion, reverſion, or 
remainder by ſocage tenure, and hath no land held in capite or 8. « 1. 
by Knight's ſervice, may deviſe all his land, or any rent, com- 7 
mon, or other profit apprender out of it, to any perſon in fee- 
limple, fee-tail, for life or years, at his pleaſure. He that hath 

any fuch land held of the King in capite by Knight's ſervice, 

or by Knight's ſervice and not in chief, or held of any com- 

mon perſon by Knight's ſervice, may deviſe two parts thereof 


in three, to be divided, or any rent, &c. out of thoſe two parts 


at his pleaſure, and no more; for the third part muſt deſcend to 


* P. 421. 


the heir, and come to ſatisfy the Lord his duties; and therefore 
the deviſe of the whole land in this caſe is void for the third 
part. He that hath any ſuch land held by Knight's ſervice in 
capite, and other lands held by “ ſocage tenure may deviſe two 

arts of the whole, and no more, or any rent, &c. out of it at 
bis pleaſure: he that doth bold land of the King by Knight's 
ſervice only, and not in capite, as if a mean Lord by Knight's 
ſervice, hath alſo other lands held by ſocage tenure, he may 


de viſa 


Stat. 3 3 II. 


deviſt two parts in three of all the land held by Knight's 


ſervice or any rent, c. out of it, and all his ſocage land 
at his pleaſure. So that now, by theſe ſtatutes, a man that hath. 
lands in fee-fimple, may deviſe them in fee-fimple, feestail, 
for life, or years, abſolutely, or conditionally, at his pleaſute. 
And therefore if one deviſe his land to one for life, the remain- 
der in fee, or fee-tail to another; or deviſe his land to B. the 
remainder to the next heir male of B. and the heirs male of the 
body of ſuch heir male, or the like; theſe are good deviſes. But 
for the more full underſtanding of theſe things, it is to be 
zee the Known in the next place, 2. That this ſtatute doth not enable 
de ben: men to deviſe land, that are diſabled by law in reſpect of their 
Lit. zz. perſons or minds, as infants, women covert, men non ſane 
pro * memorie, or the like; nor ſuch as are diſabled in reſpect either 
86, of the nature of their land, as copyholders (for copyhold land is 
| Dierar0. not deviſable) (1); or of the eſtate they have in land, as tenants in 
39. tail, or pur autre vie (2), or joint-tenants; for theſe can no more 
2 deviſe their land they do ſo hold, than they could before the 
mw ” ſtatute. But ſuch as are ſeiſed of land in common, or co- 
parcenery, may deviſe their land as well as thoſe that are 
ſole ſeiſed. And if two be joint-tenants for life, the fee-fimple 
to one of them; he that hath the fee-fimple, may deviſe his 
fee- ſimple after the death of his companion (3). Neither doth. 
this ſtatute enable thoſe that are ſeiſed of lands in fee, in 
the right of their houſes and churches, to deviſe the ſame 
lands: and therefore, Biſhops, Deans, Parſons, Vicars, Ma- 
ſters of Hoſpitals, or the like, can no more deviſe the lands 
belonging to their Biſhopricks, &c. than they could before the 
ſtatute; but the lands they are ſeiſed of in their own right, 
Co. 10.81. they may deviſe like other men. 3. Hereditaments that are not 
faper Lie. Of any yearly value, are ſome of them deviſable, and ſome not: 
* for if the King grant to one and his heirs bona & catalla felonum 
& fugitivorum vel utlagatorum, fines, and amercements within 
ſuch a manor or village; in this caſe, the owner can neither 
deviſe theſe things to another, as part of the two parts, nor 
leave them to deſcend for a third part. And yet it one have 
a manor unto which a leet, waif, eſtray, or the like, is ap- 
pendant or appurtenant; there, by the deviſe of the manor 
with the appurtenances, theſe things may paſs as incident to 
the manor: but if a man have an hundred, with the goods of 
felons, out-laws, fines, amercements, retorna brevium, and 
other ſuch caſual hereditaments within the fame hundred, and 
co. 10, 81, theſe have been uſually let to farm for a rent; in this caſe, theſe 


3: lu, things may be deviſed * or left to deſcend for a third part. & P. 422. 
wn 4. Such incertain franchiſes, as before, that are hereditaments of 
o. 3. 35 


30.34, no yearly value, albeit they are not deviſable, yet may reſtrain 


(1) A man cannot deviſe a copyhold by will at the common law, but muſt ſurrender to the uſe of his laſt 
will and teſtament, and in his will muſt declare his intent. Co. Comp. Cop. 83. — — Copyhold lands do not 
paſs by the will, but by the ſurrender ; for the will is only declaratory of the uſes of the ſurrender, 1 Bulſt. 
200. 

(2) But by the ſtatute 29 Car. 2. c. 3. § 12. Eſtates pur auter vie are deviſable by a will in writing atteſted 
by three witneſſes ; and if ſuch eftates are not deviſed, the ſtatute 14 Geo. 2. c. 20, $ 9. directs them to be 
applied and diſtributed as perſonal eſtate, —See before in page 104 and note 3 thereto, | 

(3) See the caſe of Weeden v. Baldwin, Sir J. Raym. 40. In Swift on the demiſe of Neale and wife 
v. Roberts in B. R. 3 Burr. 1488. the court held “ that a will made by a joint-tenant during the continuance 
of the jointure, is not a good will (even as to his ſhare of the eſtate) under the ſtatutes of Wills in 32 & 34 
H. 8. notwithſtanding a ſubſequent ſeverance of the jointure by a partition made after the time of making the 
will and before his death; unleſs there be a republication of it, after the partition.“ | 
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of 4 TE“ T A M E „ Chap. 23. 


the deviſe of a a man's lands and tenements, and make it void for 
a third part, if they, be held in capite; for it is not requiſite, 
that the thing, held by the tenure in capite, be deviſable: 

and ſuch things as may not be left to deſcend to the Lord for 
a thitd part, and to ſatisfy him his duties, may notwithſtanding 
be deviſable, or reſtrain the deviſe of other lands and tenements, 


| and make it void for a third part. And therefore a reverſion 


upon an eſtate tail, which is dry and fruitleſs, if it be holden 
of the-King by Knight s ſervice in eupite, will hinder the deviſe 


of the third part of a man's lands and tenements: alſo an eſtate 
tail, of lands held in capite, may reſtrain the deviſe of a third 


part of other lands. And err if fach lands be conveyed 
to one and the heirs of his body, the remainder to another; and 


he have other lands in ſocage; if he have any iſſue, he can de- 


viſe but two parts of his ſocage land. And where the ſtatute 
ſpeaks of a remainder; it is to be intended of ſuch a remainder 
only, as may draw ward and marriage by the common law, ang 
this is that remainder only, that doth hinder a deviſe. And 
therefore if A. be ſeiſed of land, in ſocage tenure; and B. be 
ſeiſed of lands in fee, held 12 capite by Knight's rute and 
B. make a leaſe for life, or gift in tail, to C. the remainder to 
A. in tail, or in fee; in this caſe, A. during the eſtate for life 
or in tail, may deviſe all his ſocage land, notwithſtanding this 


remainder. But if a man make a leaſe for life or years, and 


after grant the reverſion for life or in tail, the remainder in fee, 
and after the grantee for life dieth, or donee in tail dieth with- 


out iflue; in this caſe, this remainder which now is in point 


of reverſion, will reſtrain the deviſe of other lands, and make 
it void for a third part. 5. In all cafes where a man is reſtrain- 
ed to deviſe any part of his lands held in ſocage, he muſt have 
lands held in capite at the fame time; and therefore the time of 


having lands to deviſe, and holding of other lands in capite, l 


and diſpoſing of the lands to be deviſed, muſt concur. And 
therefore if a man be ſeiſed of an acre of land in fee, held of 


the King in chief by Knight's ſervice, and of other two acres 
in fee held in ſocage, and enfeoff his younger ſon of the acre 


held in capite, and of one of the other acres, or convey it 


to the uſe of his wife, or for the payment of his debts, &c. and 


after purchaſe lands held in ſocage; in this caſe, he may deviſe 
all the new purchaſed land held in ſocage without reſtraint. 
So if a man be ſeiſed of lands held by Knight's ſervice 77 capite 
in poſſeſſion, reverſion, or remainder, and of lands held in 


ſocage; and, by his will in writing, doth deviſe all the faid 


lands ; and after the land held in capite is recovered from him, 
or aliened by him bona fide; in theſe * caſes, the deviſe is good 
for all the land held in ſocage: and hence it is, that if the king 
grant land to one in fee-farm to hold in ſocage at a rent, and 


after grant this rent to another and his heirs, to hold 77 capite, 


and the grantee of the rent doth grant it to him that hath the 
land; in this caſe, becauſe the rent is extint, and he cannot 
be ſaid to hold lands in capite, this ſhall not reſtrain the deviſe 
of any of his lands. And yet if a man hold ſome lands by 
Knight's ſervice in capite, and other lands in focage, and be 
diſſeiſed of the lands held zu capite; he cannot deviſe all his 
ſocage land, but the deviſe will be void for a third part, for he 


is ſaid to have that land ſtill, whereof he hath the right. And 


albeit the ſtatute ſay, that he that hath lands held of the King 
3 in 
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in capite, and other lands in ſocage, may give two parts for the 
advancement. of his wife, paymgnt of his debts, preferment of 

his children; whereby he is reſtrained to deviſe any more. And 
therefore, if, by act executed in his life time, he convey two 
parts to any ſuch uſes or intents, he cannot deviſe any more by 

his will, but the reſidue muſt deſcend, yet this alſo is to be in- 
tended of the land he hath at the ſame time. For if a man be 

ſeiſed of lands held in ſocage of the yearly value of twenty pounds 

Her annum, and he hath not any land held in capite by Knight's 

| ſervice, and he make his will in writing, and by it deviſe the ſo- 

cage land to one in fee, and then purchaſe land to the value of 
twenty ſhillings per annum held in capite, and die; this will 

make the deviſe void for a part of the land that is held in ſo- 
cage. But if a man, ſeiſed of land in fee of ſocage tenure, aſ- 

ſure it to the uſe of his wife for her jointure, and after pur- 8 

chaſe lands held in capite by Knight's ſervice; he may deviſe 5 ö 
two parts in three of all this capite land, and the King ſhall | 100 

Co. 3-34: not have any thing out of or for the ſocage land. If a man fei- 1 
5 ſed of lands, part of which are held in capite, and part in : 5 0 
ſocage; make a feoffment of the lands, held in capite (being 5 | e 
two parts in three of the whole) to the uſe of him and his wife . ee 
for life, with divers remainders over; in this caſe he may not, N | WM ly 
deviſe any of the ſocage land. And if a man have no ſocage land, | e 
but capite land only, and convey it away in fee-fimple, keeping 
on reverſion to any ſuch uſe, and after purchaſe ſocage land; he 
Co. 3-32 may deviſe all the ſocage land newly purchaſed. 6. As the 
teſtator, enabled to deviſe by this ſtatute without reſtraint, 1s 
and muſt be one that hath the land he doth deviſe, at the time | | 1 
of the deviſe made, and no other land then to be an imped - 0%, 
ment to his deviſe, ſo he muſt have a ſole eſtate as well in _ 
. the land he doth leave to deſcend to the heir, as in the land | | Wl! 

he doth deviſe: and therefore, if lands held in capite be con- Will 
veyed to a man and his wife, and the heirs of their two bodies; | 
and this man hath other lands whereof he is ſole ſeiſed, held ft 
of the King in capite by Knight's ſervice; in this caſe, he may | 110 
not deviſe two parts of the whole, ſuppoſing * this may ſuffice & P. 42 4. | 
for the King's third part; for he may deviſe but two parts of 
the reſidue; 1. e. of that whereof he is ſole ſeiſed, either at the | Wh. 

time of making of the will, or at the leaſt at the time of the - 1088 
Cs. 10.84, death of the teſtator. 7. The eſtate of the land that is held * 9 
muſt continue after the death of the tenant: otherwiſe it will | 
be no reſtraint. And therefore, if tenant in tail be to him and I 
the heirs males of his body, the remainder in fee to another, Will 
of lands held by Knight's ſervice in capite; and he is ſeiſed of Wil 

other lands in ſocage in fee, and by his will in writing deviſe 

all the ſocage land, and die without iſſue male; in this caſe, the 

deviſe is good for all the ſocage land. And ſo alſo it is where the 
_ eſtate which the anceſtor had of the land held, is defeated by con- Will 
80. 3. 33. dition. 8. That which a man cannot diſpoſe by any act in his 141 
life-time, ſhall not be taken for any ſuch manors, &c. whereof 1 
a man may deviſe two parts by authority of this ſtatute at his e 

death: and therefore in the caſe of an evident eſtate of lands 
between huſband and wife, where the huſband can make no 
diſpoſition for longer time than during the coverture, theſe lands 
are not to be eſteemed ſuch as are to be accounted amongſt the 
Co. 10,84, lands, whereof two parts in three are deviſable. 9. The 10 
% tenure by Knight's ſervice muſt continue after the — Fai : Will 
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deviſor, Ahern the land ſo held will be no reſtraint. And 
therefore if the King grant land to one and his heirs, to hold 


during his life by Knight's ſervice in capite, and after in ſocage; 


or to hold during his life in ſocage, and after by Knight's 
ſervice: in theſe caſes, the grantee may deviſe all his land, 
notwithſtanding the tenure of this land. 10. The King or 
other Lord muſt have a full and clear yearly value of the third 
part left to deſcend to him, and the value is to be eſteemed. as 


it is, and doth happen to be at the time of the death of the 
teſtator; for the King, or other Lord, muſt have the like or 


Co. 3. 32. 


equal benefit for his third part, as the deviſee hath for the two 


; parts, without diminution or ſubſtraction; when therefore a man 

will have his deviſe good for the refidue, he muſt take care that 
the third part be ſo left; for if the third part be not valuable, 
or be charged with any rent, Cc. or be upon any incertainty, as 


if it be upon a poſſibility only; as where a man and his wife be 
ſeiſed of a joint-eſtate tail made during the coverture, and he 


deviſe other lands to her on condition that ſhe ſhall waive her 


eſtate made during the coverture, and ſo intend that that part of 


his land ſhall be left for the King's part; this deviſe will not 


be good for the reſidue ; and albeit the wife do waive the eſtate 


after the huſband's death, yet this will not help the matter, or 
make the deviſe good for that. part for which it was void be- 
fore: but it is not material by what tenure the third part de- 


ſcending be held: for it is held by the better opinion, that if 


a man be ſeiſed of 20 J. land held of the King in capite, and 


capite land * to a ſtranger; that this is a good deviſe for the 


whole, and that the King ſhall be ſatisfied by the focage land. 


And if it be of the value of the third part, albeit it be but of 


an eſtate tail whereof the anceſtor was ſeiſed, or if it be new 


purchaſed land, yet it is ſufficient : and therefore, it fome lands 


to the value of 20 J. per annum, and all or part of theſe are held 
in capite by Knight's ſervice; in this caſe, he may deviſe the 


lands in fee-ſimple, and leave the entailed land to liked for 


a third part: and if a man be ſeiſed of ſuch land, and convey 
15 the uſes within the ſtatute, or any of them, and after pur- 
_ new land, and leave that to deſcend, this is ſuffigient. 

. The third part that is left to deſcend to ſatisfy the King or 
other Lord muſt deſcend immediately, and he muſt not ſtay for 
it. And therefore if a man be ſeiſed of three acres of land held 
by Knight's ſervice in capite, and make a leaſe of one acre for 
life, and after deviſe the other two acres ; this deviſe is not good 
for the whole two acres, but for two parts in three thereof only : 


and albeit the tenant for life die afterwards, yet this will not help 


the matter. But if the deviſor leave a full third part immediate] 


to deſcend in fee-fimple or in fee-tail, he may deviſe the other 


two parts at his pleaſure. And if he do not leave a third part 


10 J. land held of a ſubject by ſocage, and he deviſe all the 


be given to a man, and the heirs of his body of the value of 
10 J. per annum, and he be ſeiſed of other lands in fee-ſimple, 


to the full, it muſt be made up and ſupplied out of the other 


two parts, which in caſe of the King is done by commiſſion 
out of the court of wards, and in caſe of a ſubject by commiſſi- 
on out of the chancery. 12. The third part left to deſcend, 
muſt be of as good value as either of the other two parts is at 
the time of the death of the teſtator, or otherwiſe the deviſe of 
all the reſidue will not be good, for ſo muſt it be taken out 
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of the bands of the teſtator indifferently : and therefore, if a 
man be ſeiſed in fee of land held in chief by Knight's. ſervice, 
and make a feoffment of the one half of it to £6 uſe of himſelf 
for life, and after to the uſe of one he doth intend to marry, 
and after to the uſe of another. in remainder, or to any other 
ſuch like uſes within the ſtatute, and after he doth marry. the 
ſame woman, and after he deviſeth the other moiety to his wife, 
children, or any other; in this, caſe, albeit the wife's eſtate 


409 


have precedency, yet the King ſhall have the third part of both 


the moieties equally. So if one be ſeiſed of gavelkind land 
held in capite, and, his ſon being dead, deviſe part of it to 
one of his grandchildren, and part of it to another, and 
part to a third in tail; in this caſe, the King's third part ſhall 
come of. all the three parts equally, and accordingly the de- 
viſe will be void for ſo much to every one of them. So 
if one hold three ſeveral manors of three ſeyeral lords; he 
cannot deviſe two of theſe manors leaving a. third to deſcend ; 

but he may deviſe two parts of every of the three manors, and 
a third part of each manor muſt “ deſcend to each Lord, for 
there muſt be an equality in theſe things. For further illuſtra- 
tion of which things, the examples following are to be heeded. 
W. B. being ſeiſed of the manor of T hoby in capite, and of lands 
in Fobbing held in ſocage in fee, and he and his wife being 
ſeiſed of the manor of Hinton, held in capite, to them and the 
heirs of their two bodies begotten, by an eſtate made to them 
during the coverture, for the jointure of the wife, the reverſion 
to W. in fee, and Thoby doth amount to the value of two parts, 
and Hinton and Fobbing to a third part, and W. B. by his will 
in writing, doth deviſe Thoby to his wife for life, upon con- 


* P. 426. 


dition that ſhe ſhall not take her former jointure, with divers 


remainders over, and die, and ſhe refuſed her former jointure in 
Hinton; in this caſe, it was adjudged that the deviſe was 
not good for the whole manor of Thoby, and that the manor 
of Hinton was not a ſufficient third part to deſcend. L. L. 
being ſeiſed of the manors of Afﬀaland, Heauton, Rillaton, Pen- 
gelley, Willefworthy, and Triveſquite (the laſt only held in 
capite) in fee, and having ifſue Thomas his eldeſt fon, William, 
Humphrey, and Richard, younger ſons, which Richard had iſſue 
Leonard, makes a feoffment of theſe manors to divers uſes, viz. 
of the manors of R. P. W. and A. to the uſe of the feoffor for 
life; and after to the uſe of ſuch perſon as he ſhould appoint 
by his laſt will, and after to the uſe of V. his ſecond ſon in tail, 
and after to his other ſons in tail, and after to the uſe of the 
feoffor and his wife in tail, and after to the uſe of the feoffor and 
his heirs for ever; and of the manor of H. to ſuch like uſes ; 
and of the manor of T. alſo to ſuch like uſes; and the ſame uſes 
were with power of revocation : and after the feoffor purchaſed 
cight acres of other land held in ſocage, and after did revoke 
the uſes of the manors of R. P. W. and A. and after deviſed 
ſome of the ſaid manors (excepting ſome pieces) and the ſaid 
eight acres of land to his eldeſt ſon and the heirs males of his 
body for five hundred years on certain conditions, and if he die 
without iſſue, that it ſhall go to William, &c. and afterwards 
he die ſeiſed of the ſaid eight acres of land, and the lands deviſed 
by the will at the time of the death of the teſtator were of the 
yearly value of 247. 14. 10 d. per annum, & non ultra, and 
the lands whereof the feoffment was made, and not revoked, 
were at the time of the death of the teſtator of the value of 
5 M 551. 
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55 J. 6 . 8 d. in this eile, it Was adjudged that the deviſe of 
the eight acres newly purchaſed Was void at leaſt for a third 
part, and reſtrained By the reverſion in fee expectant upon the 
eſtate tail made to the younger ſon of: the manor held in capite. 
And it was reſolved; that if a man be ſeifed of three actes of equal 
yearly value, one of them held of che King by Knight's ſervice 
in capite, and have iſſue two ſons, and give the acre ſo held, 
and another of the acres, to his younger {on} whereby he hath 
fo executed * his power by the ſtatute, that he cannot! deviſe 


by his will} any part of the thitd acte; and aſter he purchaſe 


three acres of. equal value held in ſocage; that in this caſe, 
becauſe he hath the reyerſion in fee upon the eſtate tail made to 

the younger ſon, he cn deviſe no more but twWo arts of the 

faid land fo newly purchaſed : but if the reverſion gone be- co. 6. 16. 
fore the purchaſe, he may devife the Whole. But if a man be * 
ſeiſed of lands it fec, part of which are held of the King # 
edpite by Knight's ſervibe, and he convey two parts of it unto 

any of his Ions or to the uſe of his wife for life, or in tail; 


in this cafe, albeit he may not deviſe any part of tlie reſidue, 


yet he may by his will deviſe the reverſion of the two parts. 

And in caſe, where he hath not conveyed the full two parts, 
he may deviſe ſo much as to make up that he hath conveyed 
full two parts: and it was further rcfolved in the fame Leonard 
Lovers caſe, That whereas _ _— ſaith, all perſons, Ge. 
having, Cc. any manors, Te. n poſſeſſion, reverſion, or re- 
mainder, Sc. and the feoffor L. L. in the caſe before had a 
remainder in tail expectant upon the eſtates in tail limited to 
the ſons; that this remainder was not within the ſtatute, nor 


would Have reſtrained the deviſe; but for the reverſion in fee 


afterwards. A. B. being ſeiſed in fee of the manor of Grace- co. 1. 23. 
diu held in capite, and of the value of thirty pounds per an- I 
num, and of the manor of Normanton held in capite, of —_ 
value of 18 J. per annum, in confideration of a marriage with 
M. did covenant to ſtand ſeiſed of the manor of G. to the uſe 
of himſelf and the heirs males of his body, on the body of 


the ſaid M. and after to the uſe of V. B. his brother, and 


the heirs males of his body, and after to the uſe of another 
brother in tail, and after to the uſe of his own right heirs, and 
of the manor of NM. to the uſe bf himſelf and M. he is to marry, 

and the heirs of his body, and after the remainders as before of 


the other manor; and after the marriage is had A. B. doth 


purchaſe other lands held in ſocage of the value of 31. per annum, 
and then deviſed the ſame new purchaſed lands; in this caſe, it 
was adjudged that the deviſe was void for a third part of the 
focage land, in reſpect of the reverſion dependant upon the 
eftate tail, and yet that it was a good deviſe for two parts of 


the new purchaſed land, albeit he had executed his power and 


given more than two parts to the uſe of his wife. And in theſe co, 10.8; 
caſes where a man hath land held i capite, and other land, 
and he convey the land held in capite to any of the uſes within 
the ſtatute, as to his younger children or the like, or convey 
it with power of revocation only, ſo that he hath power of the 
land ſtill, and after he purchaſe land held in ſocage; in this co. 6. 5 
caſe, it PIES! he may deviſe all the land newly purchaſed, e ee 
the land were > conveyed without ſuch power of revocation. A. 
being ſeiſed of land in fee * held of the King i capite, made 
a feoffment of. two parts of it to the uſe of his wife for her 
Be, for her jointure, and f made a feoffment of the third 


bs | part 
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part to the uſe of ſuch perſon or perſons, and of ſuch eſtate and 
eſtates as he ſhall limit and appoint by his laſt will and teſta- 8 
ment in writing; and afterwards he did by his laſt will in 
writing deviſe this third part to one in fee; in this caſe, it was 
reſolved that the deviſe was good for the whole third part. 
And yet if a man make a feoffment in fee of land held in capite to 
the uſe of his laſt will, albeit the deviſe of the land be with re- 
Cs. 10. 18. ference to the feoffment, yet it is void for a third part. E. B. be- 
2 ing ſeiſed of ſix manors, the one in fee, and the reſt in tail 
with the reverſion expectant to him and his heirs, and hath jiſſue 
T. B. divers of which manors are held of the King in capite by 
Knight's ſervice, and every of them of equal yearly value, by his 
laaſt will in writing did deviſe all the ſaid manors to divers perſons 
and their heirs, for payment of his debts, and advancement of 
his children, and then died, and the eſtate in tail that deſcended 
to his iſſue was more than a third part of all; in this caſe, it 
was reſolved that the deviſe was good for two parts of the 
reverſions, and for the entire manor in poſſeſſion, and not void 
for a third part of the manor in poſſeſſion, and for all the re- 
Eo. Rep. verſions in fee. A man being ſeiſed in fee of Gavelkind land 
rer. 3. in Kent, part whereof is held of the King in capite, and part 
of common perſons in ſocage, hath iſſue A. who hath iſſue 
B. C. and D. and he deviſeth ſome of theſe lands to B. and 
ſome to C. and ſome to D. his grand- children in tail ; in this caſe, 
the deviſe is void for a third part of the whole, as well for the 
land held in ſocage, as the land held in capite. And yet if in this 
caſe no will be made, the King ſhall have but a third part of 
that which doth deſcend to the eldeſt fon the heir at the 
common law, and not the third part of that which doth deſcend 
to the younger ſons by cuſtom. And if lands deviſable by 
cuſtom come into the King's hands, and he grant them to hold 
of him ix capite, and the patentee deviſe them to the uſe of his 
wife, children, or for payment of his debts, &c. in this caſe, 
the deviſe is void for a third part (1). And here note, that 
in all the caſes before, where a man is reſtrained to deviſe a 
third part of his land, if he deviſe the whole, the deviſe is good 
notwithſtanding for ſo much as he hath- power to deviſe, And 
Plow. 435. AS touching the thing deviſed, it is further to be known; 3. That Periſe of a right | Wt 
a man muſt have right to and poſſeſſion of the land he deviſeth, to land, or of land _— 
or elſe the deviſe is not good. And therefore if a diſſeiſor deviſe 2 . "00 
the land he hath gotten by diſſeiſin; this deviſe as to the deviſee | 
is void. And if a man be diſſeiſed of his land, ſo that he hath nn 
nothing but a right thereof left, and then he deviſe this right, | | 1 
Nevil's caſe. Or deviſe the land, this deviſe is void (2). And if one contract | 
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(1) By the ſtatute 12 Car. 2. c. 24. for taking away the court of wards and liveries, and tenures 7 
e capite, and by Knight's ſervice, and putveyance, and for ſettling a revenue upon his Majeſty in lieu 
<« thereof,” all tenares by Knight's ſervice of the King, or of any other perſon, and by Knight's ſervice in 
capite, and by ſocage in capite of the King, and the fruit, and conſequents thereof are taken away and turned | | Wl 

into free and common ſocage: and it is thereby enacted, that all tenures thereafter to be ereated by the King, his Wl 
heirs or ſucceſſors, upon any grants of any manors, lands, or hereditaments, of any eſtate of inheritance at the com- . 
mon law ſhall be in free and common ſocage, and not by Knight's ſervice or in capite—.but that act does not Wt. 
extend to take away or alter tenures in Frank-almoign ; nor to change any tenure by copy of court roll, or any of | 790 
the ſervices incident thereunto; nor to take away the honorary ſervices of Grant Serjeanty, other than of ward- 4 
ſhip, marriage, and other charges incident to tenure by Knight's ſervice, — —Mr. Juſtice Blackſtone treating of Willd 
this ſtatute (in 2 vol. of his Comm. p. 77.) deems it * a greater acquiſition to the civil property of this King- 1 I 
e dom than even Magna carta itſelf ; ſince that only pruned the luxuries that had grown out of the military Bl! 
e tenures, and thereby preſerved them in vigour; but the ſtatute of King Charles extirpated the whole, and | 1 
„ demoliſhed both root and branches.“ | : 3100 

(2) But if the diſſeiſee re-enters, the deviſe ſhall be good; for he was ſeiſed ab initio. 1 Salk, 237,—Bunter We! 
v. Coke. 1 
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* T.-429- for land, and pay his money for it, but * hath no aſſurance of 
the land, and he deviſe this land to another; this cannot be 
a good deviſe of the land, but perhaps the deviſee may in a 
court of equity compel him that hath ; received the money to 
aſſure and ſettle the land according to the deviſe (1). And if pn. .“ 
one deviſe another man's land, this deviſe is void; but if he, ite 7. 
after the deviſe made, purchaſe this land, now is the deviſe 
good (2). If a man bargain and ſell land to me on condition pte 
to re-enter, if he pay me ten pounds, and I covenant that I will Biken 
not take the profits until default of payment, and he make a 
leaſe of ſix, yearsiof it to another, and after break the condition; 
in this ys I may deviſe this land, and the deviſe will be good. 
Deviſe of rent, com- 14. ſeigniory, rent, or the like thing: is deviſable as land Perk fect. 
2 ee or jg, and Will paſs without the attornment of the tenant. The LE het 
9 like law eis of a reverſion alſo... And a man may deviſe a. rent ö 536. 


Dier 253. 
e novo iſſuing out of land, or a rent iſſuing out of land that 74* 5: 8. 


is in ee before. And therefore if a man make a leaſe for life, Co. — 
or years, rendring rent, the leſſor may deviſe this rent. So if ag. . 
rent be granted to one and his heirs, the grantee may deviſe 
this rent. 80 a man that is ſeiſed of land in fee may deviſe 
any rent out of it at his pleaſure. And therefore if a man that 
holdeth his land by Knight's - ſervice in chief, by his will 
deviſe any rent, common, or other profit qut of it; this de- 
viſe is good, and that albeit, the rent or profit doth amount to 
the val ue of the whole land; as if one had three acres of land 
worth three ſhillings by the year, and he deviſe three ſhillings 
rent out of it, this is a good deviſe of the whole rent; but 
in this caſe, the rent ſhall iſſue out of two parts of the hand, 
and a third part ſhall be free and not charged with it, but he 
may. charge two parts in three parts of ſuch lands at his plea- 
ſure. And ſo alſo it is if a man have lands holden by Knight's 
ſervice: and not in capite, and other lands in focage, he may 
charge two parts of the Knight's ſervice land, and all his ſo- 
cage land at his pleaſure. And if a man have lands held in 
ſocage, and no lands held 12 capite, or by Knight's ſervice, he 
may deviſe. what rent he- will out of it. But a man cannot 
deviſe a rent, common, or any ſuch thing out of another man's 
land that is none of his own, nor out of that he hath not. 
And therefore if one deviſe 107. out of his manor of Dale, 
Occupant, when in truth he hath no ſuch manor, this deviſe is void. If oj ag. 
a rent be granted to me for the life of J. S.; it ſeems I may not 
deviſe this rent, but that the terre-tenant ſhall hold it as an 
Deviſe of houſes, OCCUpant (3). 15. Where a man is ſeiſed of a houſe in fee, co. 4. 63. 
coors, glafs wain and may deviſe the houſe itſelf, there it ſeeems he may deviſe 9 NN 
icot, Me, 
| the doors, windows, wainſcot, or the like incidents of the g 
houſe. And where a man may deviſe the land itſelf, it ſeems os cot. 
he may deviſe the trees or graſs growing upon the land, quand 
licet id quod majus, videtur & licere id quod minus. But where 
? the land itſelf is not. deviſable, there ſuch things incident or 
:v P: 240. annexed to, * or growing or being upon it, are "not deviſable. 
And therefore a tenant in tail, for lite, er Yard, of land 


— — 0 _ _ 


* 


1) If after artec are N into ar a purchaſe, and before a conveyance executed, the purchaſer deviſes 
the land, it ſhall be good in equity; for the vendor is conſidered as ſeiſed in truſt ſor the purchaſer, who ts 
dcemed the real ow ner of the land, and is therefore allowed in equity to diſpoſe of it, 1 Chan. Ca. 
and if the articles are entered into in the name of an agent or.a truſtee for the purchaſer, the deviſe will be 
good, an equitable intereſt being as well deviſable as a legal eſtate. —Greenhill v. Greeniill, 2 Vern. 679. 

(2) See fully in what caſes lands, acquired after the time of making the will, tha'l be ſaid to pals; in Vin. 
Ar. Devife (I. 4.) 


- (3) Sec note 3 to page 104, 1 the ſeveral references therein. 
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may not deviſe the houſes, or windows, doors or wainſcot of 
houſes, or trees, or graſs being or growing thereupon, but this 
Perk, ſet, deviſe is void. 16. Where a man hath a uſe that is not execut- Deviſe of a uſe. 


500. 


ed by the ſtatute of uſes, but remains at the common law, 
see Uſes, he may deviſe it as he may any other thing: and therefore if 
one be poſſeſſed of a term of years, and grant it over to ano- 
ther to the uſe of the grantor, he may diſpoſe of this uſe by his 
will, for it is in the nature of a chattel. But if a man have ſuch 


Sin, pat Uſe in joint-tenancy, he cannot deviſe it. 17. All manner of Deviſeof goods and 


J . lect, &o 


Lake. ext, goods and chattels real and perſonal may be deviſed by teſta- Cchattels. 

514, 525 ment. And therefore leaſes for years of lands, grants for years 
of rent, common, or the like, wardſhips of the bodies and 
lands of heirs of tenants by tenure in capite, and by Knight's 
ſervice (1), cattle, as oxen, ſheep, horſes, &c. gold, ſilver, money, 
plate, houſhold ſtuff, as beds, pots, pans, platters, &c. corn, 
wool, and implements of huſbandry, may be deviſed by will ; 
and not only thoſe a man hath at the time of the deviſe, but 
| thoſe a man is to have or may have afterwards. And therefore 
it is held, that a man may give his corn that ſhall grow in ſuch a 
ground the next year after his death, or the wool or lambs 
his flock of ſheep thall yield the next year after his death ; and 
that theſe deviſes are good : but if in this caſe there ſhall be 
no ſuch corn growing in that ground, or any lambs or wool 
ariſing out of his flock that year, the legacy is fruitleſs. And 
yet if the teſtator deviſe to J. S. twenty quarters of corn, or 
twenty lambs, and doth will that the ſame ſhall be paid out 
of his corn that ſhall grow, or out of his flock the next year, 
and there be not ſo much corn, or not ſo many lambs, or not 
any at all growing or ariſing, yet this is a good deviſe, and 
the things muſt be paid. In like manner if a man give to J. S. 

a horſe, or a yoke of oxen ; in this caſe, albeit the teſtator 
have neither horſe nor yoke of oxen, yet the deviſe is good 


and muſt be performed. 18. Things in action, as debts, and Deviſe of debts and 
the like, albeit they be not grantable by deed in the life-time —_ in action, 
of the party, yet are they deviſable by will. And therefore if ennie: ine 


certainties. 


the teſtator doth by his will give any debt due to him on 
an obligation, or on a contract, or the like, this deviſe is good. 
And the thing deviſed may be had thus; the teſtator may, if he 
will, make the legatary executor as to that debt, or if he do 
not, the legatary may ſue the executor in the ſpiritual court, 
or in ſome court of equity, and thereby compel the executor 
either to recover it himſelf, and ſo to pay it to the legatary, 
or to give the legatary power to ſue for and recover it himſelf 
in the executor's name. But if it be ſuch a cauſe of action, as 
is altogether uncertain, as where a man may have an action againſt 
another, for taking away his goods, or to compel him to make 
an account, or the like, this is ſuch a cauſe of action as is not de- | 
' vat, fee, viſable. * And yet pothbilities and incertainties are in divers caſes * P, 431. 
daga. deviſable. And therefore if one have money to be paid him on a 
137, mortgage, he may deviſe this money when it comes ; as if I en- 
Plow, 520. feoff a ſtranger of land, upon condition that if he do not pay me 
twenty pounds ſuch a day, that I may re-enter, in this caſe 
I may deviſe this twenty pounds if it be paid, and the deviſe 
is good, albeit it be made before the day of payment come. 


— 
. 


13 


(1) See the ſtatute 12 Car. 2. c. 24. mentioned before. 
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And if a man be poſſeſſed of a term of years, and deviſe all the chase. 


reſidue of that term of years that ſhall be to come at the tine “ 


of his death; this deviſe is good, and yet ſuch a grant by 
deed is void. But a meer pofſfibility, and a thing altogether it gs. 
incertain is no more deviſable by will, than it is grantable by Ree, Sorin 
Deviſe of emvle- deed. , 19. Emblements. f. e. the corn that is ſown and grow- 
* ing upon a man's ground at the time of his death, and which 
himſelf ſhould have reaped if he had lived to the harveſt, (as in 
moſt, caſes he ſhall where he doth, ſow it) are dexifable. And 
therefore if a man have land in fee-fimple, fee-tail, for life, or 
years, and ſow it with corn; he may deviſe the corn at his death 
to whom he pleaſeth (1). And yet if leſſee fer years ſow his 
land fo little a while Ee. his term expire, that it cannot be 
ripe before the: end of the term, and he die, it ſceins he cannot 
5 deviſe this corn, for if he had lived he could not have reaped it 
Deviſe of obliga- after the end of the term. 20. Obligations, counterparts of 


re AE leaſes; and ſuch like things, alſo are deviſable; but in this caſe, Perk. fect. 
leaſes, Oe, the deviiee cannot ſue upon the obligation in his own name, “ 


nor enter for the condition broken upon the leaſe if there be 
cauſe; but he may cancel, give, ſell, or deliver up the obli- 
gation, or counterpart to the obliger, or leſſee. And finally 
whatſoever ſhall come to the executor after the death of the 
teſtator in the right of his executorthip, may be deviſed by the 
Deviſe of the things laſt will and teſtament of the teſtator. 21. The goods and 
e e et a4 chattels that a man hath jointly with another are not deviſable. 
And therefore if there be two Joint-tenants of goods or chattles, perk. wa. 
as where. ſuch things are given to two, or two do buy ſuch ft. 
things together, and one of them deviſe his part of the things 287 
to a {ſtranger ; this deviſe is void (2). Inſomuch that if in this $ 16. 
caſe the teſtator make the other joint-tenant his'executor, the will 
as to this is void, and he ſhall not be charged as executor for thoſe 
goods, but he hall have them altogether by right of ſurvivor- 
D-viſe of the things ſhip. 22. The goods and chattels that a man hath in another's 
1 * ano right are not deviſable; and therefore an executor or admini- Plow. 528. 
ſtrator cannot deviſe the goods and chattels he hath as executor ee 
or adminiſtrator, for ſuch a deviſe is void. Howbeit the exe- py 
cutor may appoint an executor of the goods of the firſt teſtator, 
which the adminiſtrator cannot do; and of the profits that do 
ariſe by the goods and chattels the executor or adminiſtrator 
hath during the time of his adminiſtration, he may make 
diſpoſition, The goods and chattels belonging to colleges ,, «5. 
or hoſpitals may not be deviſed by the teſtaments of the pla. 235. 


Perk, ſect. 
P. 432. * maſters or governors thereof; nor the goods and chattels be- 46, 498, 
| longing to other corporations, by the mayors, bailiffs, or 5. L s: 


heads thereof. And the goods and chattels that re de 1 5 
Hubnd and wife. have in the right of the church are not deviſable. All the 
chattels real that a man hath in the right of his wife by her 
means, and all the obligations that are made to her alone before 
or during the time of the coverture, and the chattels real or 


8 * 
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(1) As to the doctrine of emblements, ſee the books referred to in the note to p. 243. — and poſt numb, 25.— 
and more fully who may deviſe them, in Vin. Abr. Deviſe . .) 

(2) But an exception muſt be made of the goods and chattels of merchants or traders; for the wares, mer- 
chandizes, debts, or duties, which they have as joint- -merchants, ſhall not ſurvive, but ſhall go to the executors 
of the deccaſed, per legem mercatoriam, which 1s part of the law of this realm, for the advancement of trade 
and commerce, which is pro bona publics ; for the rule is that jus accreſcendi inter mercatores pro beneficia cemmercii 
loc uin nin habet. Co, Lit. 182, a,—See further Vin. Abr. Joint-tenants (B). Bac. Abr. Joint-tenants, 


Ce. (O). 


perſonal 


Chap. 
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perſonal that his wife hath as executrix to any other, are not 
deviſable by the teſtament of the huſband (1). But all the 
chattels perſonal that a man hath by his wife which ſhe hath 
in her own right, and the debts due upon obligations made to 


5 


the huſband and wife both during the coverture, are deviſable 


by the teſtament of the huſband. 23. Such things as are an- Deviſeofthingsthat 
nexed, and incident to a freehold or inheritance, ſo that they 4 88 W 
cannot be ſevered from it by him that hath the property of n 
2 ect. them, as wainſcot, and glaſs to houſes, and = Ye. are not : 
Ketw. 88. deviſable, but in ſuch caſes where the thing itſelf to which it is 
debt annexed is deviſable. 24. The goods and chattels that are | 
another man's are not deviſable ; and therefore if a man give ano- Deviſeof thingsthat 
rlow.Grn- ther man's horſe, it is a void deviſe. So if one deviſe the things OO OT pee 
Ce. per that by ſpecial cuſtom of ſome places, as the heir-looms, do hi. erte Prog TOY 
3.” belong to the heir, this deviſe is void; for they are not deviſable Y 
from him. 25. If a biſhop have a ward belonging to his 
Tris. #3 J6 biſhoprick fallen, he may deviſe it; but if a church of his Deviſe of a preſen- 
become void in his life-time, he cannot deviſe the preſentation. tion to a church. 
If a parſon of a church have the advowſon in fee, and he 
; deviſe that his executors two or three of them ſhall preſent at 
8 the next avoidance; this is a good deviſe. 26. All theſe things 
Plow. geg. before that are deviſable, when they are deviſed muſt be named, 
re ect and deviſed either by their proper name, or otherwiſe deſcribed 
by ſome other matter whereby the mind of the teſtator may be 
known and diſcerned ; for if he err and miſtake in the name or Mieke or error in 
ſubſtance of the thing deviſed, or it be ſo incertainly deviſed the thing deviſed, 
and deſcribed that it cannot be perceived what he intendeth, | 
the deviſe is void. And therefore if one deviſe a piece of 
ground by the name of a Meſſuage, except it be fo called, the 


deviſe is void. And yet by the deviſe of the uſe, profit, or oc- 
cupation of land, the land itſelf is well deviſed ; and by the deviſe 
of land itſelf, the reverſion thereof may be deviſed. But if one 


intending to deviſe a horſe, doth deviſe an ox; or meaning to 


— 
* 


give gold, doth give apparel; theſe legacies are void, unleſs 
his meaning may appear by ſome circumſtance to be otherwiſe; 
as if a man have but one horſe, and he be called Arundel, and 
he deviſe his horſe Bucephal; this legacy is good enough. 
And if a man give all his money in ſuch a cheſt, when in truth 
there is no money in that cheſt; or give to another the ten 
pounds which J. S. doth owe him, when in truth J. S. doth 
not owe any ſuch money; this deviſe is void. And yet if the 
deviſe be thus, vis. I give to A. B. ten pounds and *I will that 
the ſame be paid of the money I have in ſuch a cheſt, or of the 
money which ſuch a man doth owe me; in this caſe the deviſe 
is good, albeit there be not any money in the cheſt or owing : 
and if one give ten pounds remaining in ſuch a cheſt, whereas 
in truth there is but five pounds in the cheſt ; in this caſe, the 
legacy is good for the five pounds. But error and miſtake in the 
quantity and quality of the thing deviſed, when the ſame for the 
{ubſtance of it is certain, doth not hurt: and therefore, if the 

teſtator, meaning to give the fourth part of his goods, give the 


P. 433. 


(1) A man may ſell or diſpoſe of chattels real which he hath in right of his wife; and if he does not do ſo 
and ſurvives his wife, they become abſolutely his own ; but if he dies before his wife without having made 
any diſpoſition, he cannot diſpoſe of them by will.—Chz/es in action, which a man hath in right of his wife, he 
may reduce into poſſeſſion by receiving or recovering them at law ; and if he does ſo they become abſolutely 
his own, and he may bequeath them by will; but if he dies before his wife without having received or 
recovered them, they ſhall ſurvive to the wife.—Co. Lit. 300. a.— 351. — See more fully in 2 B. Com, 433.— 
Bac Abr. Exccutors. (H. 4.) | 
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one half; or meaning to give but fifty pounds, give one hundred 
eg z or e converſo, meaning to give a greater, doth give a 
eſs quantity or ſum; in theſe cafes, the legacy is good, and 


the . 0s ſhall have as much as the teſtator did mean. If a 


| Incertainty in the man give 


is white horſe, when in truth he hath but one horſe 
thing deviſed. 


the, teſtator cannot be known by it, the deviſe is void: and 
therefore, if the teſtator ſay, I do bequeath ſomething, or I 
bequeath a ſubſtance, or I bequeath a body, or I bequeath, or 
the like; theſe deviſes are void for incertainty : ſo if he ſay, I 


do give lands, or I do give goods; theſe deviſes are void. And 


t if the teſtator pive a horſe, an ox, a gold chain, or the like, 
indefinitely ; in theſe caſes, the deviſe is good, albeit he have 


no ſuch thing. But if one devife thus, I give lead, money, 


wheat, oil, or the like; and ſay not how much, or what quan- 
tity ; this legacy is void for incertainty, or at leaſt the executor 


may deliver what quantity thereof he will, and this ſhall fatisfy 


$eventhly, in re- the legacy. 7. As touching the terms of a deviſe it muſt be 
ſpect of the tenures Known, that if one deviſe any thing to wicked ends, or upon 
and conditions, cau- 


and that is black; this is a good deviſe of this horſe : and if Swi. pat. 


7. cap. 10. 


the thing deviſed be under ſuch general words that the mind of 


Swinb. 289. 


ſes and ends of the wicked conditions, as to the end, that the deviſee ſhall kill a 


deviſe. man, or becauſe he hath killed a man, or the like; theſe deviſes 
5 are void, in like manner as it is when the cauſe or motive is 
falſe, as becauſe one is my couſin, or hath lent me money, I 

deviſe to him twenty pounds; and he is not my couſin, or did 

A caveat for mak. not lend me money; theſe deviſes are void. And as touching 
ing of teſtaments, the reſt of the properties of a good deviſe, ſee them before in 
the properties of a good teſtament : and here by the way, be 

_ adviſed if thou haſt land to ſettle, rather to doit by act executed 


by advice of learned counſel in thy life and health-time, and 


therein add ſuch conditions and proviſoes of revocation and 
otherwiſe as thou wilt; or if thou wilt do it by will, then do 


Co, Jo 36, 


it in thy perfect memory and by learned advice: let the will be | 


| indented and of two parts, and leave one part with a friend, that 


it be not ſuppreſſed after thy death (1); let there be credible 


witneſſes to the publication thereof, and let their names be ſub- 

ſcribed to it: let the whole will be written with one hand and in 

0 one piece of paper or parchment, for fear of alteration, addition, 

* P. 434, or diminution: let * the hand and ſeal of the deviſor be ſet to it: 


and if it be in ſeveral parts, let his hand and ſeal and the hands 


of the witneſſes be to every part; if there be any raſing or inter- 
lining, let there be a memorandum of it. And if thou make any 
revocation of thy will, do it by good advice and by writing; Vox 
audita perit, litera ſtripta manet (2). | 
8. element The general rules for the expoſition of wills are theſe ; that 


deviſes, and how they muſt have a favourable and benign interpretation ; and 


they ſhall be con- as near to the mind and intent of the teſtator as may be; and 
ſtrued and taken. 


Deviſes of land. yet ſo withall, as his intent may ſtand with the rules of law, and 


Firſt, in reſpect of be not repugnant thereunto. It is ſaid to be therefore a maxim 
the perſon that is 


to take by the de. Of 1aW, uod ultima voluntas teſtatoris perimplenda eft ſecundum 


viſe; and what, Veram intentionem ſuam, according to theſe verſes : 


when, and how he Sed legum ſervanda fides ; ſuprema voluntas 
deviſe. 


3 


Plow. 540. 


Co. ſuper 
Lit. 322. 


ſhall ſo take by the 0 - | 
Fl Quod mandat ſierique jubet, parere neceſſe eſt. 


— 


Where there is a duplicate of the will, and the teſtator cancells that part which is in his own cuſtody, it 
is an effectual cancelling of the will, altho' the other part remains whole and uncancelled.—2 Veru. 742, 


Onions v. Tyrer,-1 Pr. Vms. 345. S. C. 
(2) See the notes and references to 295 and 396 as to Revocations. 
1 8 
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Terms of If a deviſe be made of land to I. S. and the heirs male of his | 


Devi, © body; by this deviſe the ſons and not the daughters of J. S. ſhall 
* have the land. And if a deviſe be made of land to J. S. and the 
Plow, 4:4. heirs females of his body; by this deviſe the daughters and not 
the ſons of I. S. ſhall have the land. And yet it hath been ſaid ; 
in theſe caſes, that if, in the firſt caſe, the deviſee have iſſue a 
daughter, who hath iſſue a ſon ; or, in the laſt caſe, hath iflue a 
{on who hath iſſue a daughter; that this ſon and daughter ſhall 
take by this deviſe in theſe caſes; but it ſeems the law is otherwiſe, 
27H. 8. 17, If a deviſe be made of land to I. S. and his heirs male; b 
this deviſe J. S. hath an eſtate tail: but otherwiſe it is of ſuch 
a limitation by deed ; for if one by deed give land to another and 
his heirs male; by this the donee hath a fee-ſimple, and his heirs 
| general ſhall have it. 1 8 . 
Oo. ſuper If a deviſe be of land to I. S. and to the eldeſt heirs females of 
1 7% his body; by this deviſe all his daughters, and not one of them 
only, ſhall take it: So if one deviſe gavelkind-land to a man 
and his eldeſt heirs; this doth not alter the cuſtom, but by this 
all the ſons ſhall take. | | | 
Fitz. Devis If a man deviſe his land to his wife for life, the remainder to 
Ro his ſon and the heirs male of his body engendred, and for de- 
fault of ſuch iſſue the remainder to his next heir male, and the 
heirs male of the body of that heir male, and after his ſon die 
without iſſue, (living his wife) and the deviſor hath iſſue a daugh- 
ter who hath iſſue a ſon; in this caſe, and by this deviſe, it 
ſeems the daughter, and not her ſon, ſhall have the land, and 
that in fee-ſimple. : „„ 5 
TI s. 9. fl. If a man deviſe his land to his wife for life, and after to his 
cen . OWN right heirs male, and he hath iſſue three daughters, and 
after his death one of them hath a ſon; in this caſe, and by 
this deviſe * the next collateral heir male of the deviſor, and * P. 435. 
not the ſon of the daughter, ſhall have the land. EO 
Dier 222 If a man have iſſue two ſons and a daughter, and deviſe his | 
land to his wife for ten years, the remainder to his younger ſon 
and his heirs, and if either of the ſaid two ſons die without iſſue 
of their bodies, the remainder to the daughter and her heirs, 
and the younger ſon die in the life-time of the father, and after 
the father die; in this caſe, and by this deviſe, the daughter 
hath a good remainder, but it ſeems the elder fon hath firſt an 
eftate tail by the intent of the deviſor. ne 
Dier 3390 Tf a man deviſe ſome land to A. his eldeſt daughter and her 
heirs, and if ſhe die without iſſue, to T. his youngeſt daughter 
and her heirs; and if ſhe die within ſixteen years, that A. ſhall 
have her part to her and her heirs ; and if A. marry ſuch a one, 
that T. ſhall have her part to her and her heirs ; and if 7. die 
having no iſſue, that all her part ſhall go to M. and E. his 
nieces; and if A, die without iſſue, that T. ſhall have her part | 1 
to her and her heirs; and T. after ſixteen years, doth die with- 1 
out iſſue; in this caſe, the nieces M. and E. and not A. ſhall — Ii 
haye her part that is dead. | 1 
Perk. fect, If land be deviſed to A. for life, the remainder to a monk _ 165 
5%, 367. for life, the remainder to J. S. in fee; by this deviſe he in the wk 
remainder in fee ſhall take preſently after the firſt eſtate for — 
life ended; and if the deviſe be to a monk for life, the remain- i 


+; 


it der to I. $. in fee; by this I. S. ſhall take preſently. 

. Dier 326, If a man deviſe his land to a woman and her brother, and the 
heirs of either of their two bodies, and for default of iſſue of 

If the ſaid woman and her brother, the remainder to the right 


5 0 heirs 
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* P. 436. 
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heirs of ike deviſor, and after the death of the deviſor, the bro- 
ther dieth without iſſue, and the fiſter hath iſſue and dieth; in 


this caſe, and by this deviſe, her iſſue ſhall have a moiety and 
no more of the land. 


If one deviſe two parts of his land to his four younger ſons der zes. 


in tail, and that if the infant in the womb of his wife be a ſon, 


that he ſhall have the fifth part as co-heir with the four, and if 


his five ſons die without iſſue, that the two parts ſhall revert, 


and then the deviſor dieth, and after a fon is born, and after he 
and three of the other fork die; in this caſe and by this deviſe, 


the infant ſhall not take any thing, becauſe he is incapable, and 


the two parts ſhall not revert to the heir until the ave ſons be 


dead without iſſue (1). 


If one deviſe the manor of Dale t. to the eldeſt ſon of I. S. in Adjudged 


fee, and the manor of Sale to I. D. for life, the remainder to 


C. B. M. 36. 
37. Eliz. 


ſuch of the children of I. S. as ſhall be then living, and ſhall k cat. 


have the manor of Dale, and the eldeſt ſon of J. S. after the teſta- 
tor's death doth ſell the manor of Dale, and after J. D. dieth; in 
* this caſe, and by this deviſe, none of the children of I. S. ſhall 


have the manor of Dale, but it ſhall go to the heirs of the deviſor. 


If one deviſe his land to the children of J. S. by this deviſe 
the children that J. S. hath at the time of the deviſe, or at the 


moſt the children that J. S. hath at the time of the death of 
the teſtator, and not any of them that ſhall be born after his 


death, ſhall take. 


If one have two deter by divers women, and deviſe a pier $43. 


daughter ſhall enter into the other moiety at her day of mar- 
riage, and if his wife be with child of a daughter, that then ſhe 


' moiety of his land to his wife for ſeven years, and that the elder 


ſhall have an equal portion with the other ſilter, and the deviſor 


dieth, and the wife doth enter and hath not a daughter, and then 
the elder daughter doth take a huſband, and enters upon a 


moiety, the younger daughter dies without iſſue, and the ſeven 
years expire; in this caſe, and by this deviſe, the collateral heir 
of the younger daughter ſhall have the moiety of the whole, 
and not the moiety of a moiety only, and that by deſcent. 

If a man have iſſue B. C. and D. ſons, and he deviſe his 
land to D. his ſon, the remainder proximo de ſanguine, or to 
the next of blood of the teſtator ; in this caſe and by this 
deviſe, B. ſhall take after the death of D. as the next of blood. 
In like manner if the teſtator have four daughters, and he 
deviſe his land to the youngeſt in tail, the remainder to the 


Curia B. R. 
Mic, 20 Jac. 


next of blood: by this deviſe the eldeſt daughter, and not all 


the.reſt, ſhall have the land. And if the teſtator have iſſue B. 
his elder ſon and C. his younger ſon, and B. have ifſue D. his 
ſon, and B. is attainted and dieth ; and the teſtator deviſeth his 
land to J. S. for life, the remainder to the next of blood of the 
teſtator ; by this deviſe D. and not C. ſhall have the land. 


If A. have iſſue B. and C. ſons, and D. a daughter, and de- Bro. : 


viſe his land to C. for life, and after that it ſhall remain to the k. 
next of blood to his chilies; or to the next heirs of the blood 


5. AG. pl.6, 


of his children, and C. and B. die without iſſue, and D. hath 


iſſue a daughter; in this caſe, and by this deviſe, the heirs of 
A. ſhall not take, but the next of blood to the children of 


A. which is the daughter of D. and his children themſelves are 


(1) See the note to page 399, and the books therein referred to, touching a deviſe to an infant en ventre ſa 
mere. | 


excluded 


a ins amo£4 ©. 


Chap. 23. nr AME N T. 


33 5 
excluded ; and if the ſons have any iſſues living, they ſhall take 
with her by this deviſe. f | 
Adjulged If the teſtator have iſſue by A. his firſt wife, three daughters, 
2 Joan, Elizabeth, and Anne; and by B. his ſecond wife, Alice 
vente. B. R. and Elizabeth; and by C. his third wife, William a fon, and 
three daughters, Mary, Katherine, and Joan; and he deviſe his 
land to Joan his youngeſt daughter for life, paying 135. 4 d. to 
the ſon, and after her death to the ſon and the heirs of his body, 
and after his death * without iſſue to Elgabeth the daughter of 6 P. 437. 
the ſecond wife, and Mary the daughter of the third wife for their 
lives; the remainder (in Latin) to the next of the blood of the 
deviſor for ever, and the elder Joan hath iſſue J. P. dand ieth, the 
ſon dieth without iſſue; the younger Joan hath iſſue and dieth; 
Elizabeth daughter of the firſt wife hath iſſue and dieth; Anne 
dieth having iſſue; Alice dieth without iſſue; Mary, and Eliza- 
beth born of the ſecond wife, die without iſſue; Katherine dieth 
without iflue ; in this caſe and by this deviſe, the ſon and heir 
of the elder daughter after the death of the ſon without iſſue, 
and of Eligabeth and Mary, and not all or any of the children 
or their children, ſhall have the land; becauſe proximo in Latin 
doth denote a perſon certain ; and there be expreſs deviſes to . 
others: but if in this caſe the remainder be limited in general 
to the next of blood without any other matter, all the daughters 
perhaps may have it as joint-tenants. _ 
Fitz. Deviie If a man have two ſons and a daughter which hath two daugh- 
208. ters, and he deviſe his land to a ſtranger for life, the remainder 
to his fecond ſon for life, the remainder in fee to the next of 
blood to his ſon; in this caſe, if the eldeſt fon die without 
iſſue, the daughter and her daughters ſhall have the land. 5 
Se in te W hatſoever will paſs by any words in a deed, will paſs by the Secondly, in reſpe&t 
„f Dede, fame words in a will, and more alſo; for a will is always more ofche ting deviſed. 
pra. favourably interpreted than a deed : and therefore if a man de- 


Co. 8. 94 viſe the profits, uſe, or occupation of land; by this deviſe the 
Howe 5*5* land itſelf is deviſed. 


Mevil's caſe. 


tevilscas. If a man deviſe thus, I give all my lands to J. S. or I give all 
4. be. my tenements to I. S. or I give all my lands and tenements 

Done. 41+ to J. S.; by this deviſe IJ. S. ſhall have not only all the lands 
whereof the deviſor is ſole ſeiſed, but alſo all the lands 
whereof he is ſeiſed in common or coparcenary with another; 
and not only the lands he hath in poſſeſſion, but alſo the lands 
he hath in reverſion of any eſtate in fee-ſimple; but by this 
deviſe, regularly, leaſes for years of lands will not pals. 

Plow, 66, If a man deviſe thus, I give all my land in poſſeſſion only; 
by this deviſe there is given the lands he hath in poſſeſſion 
only, and none of the lands he hath in reverſion. 

Plow. 343 If a man be ſeiſed of land in fee-ſimple in Dale, and deviſe 


5. . thus, I give all my lands in Dale to I. S. and after the will 


„ made and publiſhed, he doth purchaſe other lands in Dale and 
| dieth ; in this caſe and by this deviſe J. S. ſhall not have the 
new purchaſed lands: and in this caſe it hath been held further, 
that if the teſtator do by word of mouth after the purchaſe of 
the fame lands declare himſelf to be minded that J. S. ſhall 
have the ſame new purchaſed lands alſo by this deviſe, that 
notwithſtanding J. S. ſhall not have them by this deviſe : 

Tan. 37 and yet it hath been adjudged, that if in this * caſe one come #* P. 438. 
Birkin to the deviſor to buy his new purchaſed land; and he ſay nay, 


in but J. S. ſhall have it as the reſt ; that this is a new publica- 
tion 


419 


= 1 — — — an, f : 
—— . BET an 
— — rere 


420 „„ # 76 M STAMENT. Chap. 23. 


tion of the will, and that 7. S. by this deviſe ſhall have theſe 
new purchaſed lands; for a new publication of the will in theſe 
caſes will make the land to paſs (1). But if a man deviſe the 
manor of Dale, and at the time of the deviſe he hath it not, or 
deviſe his land in Dale, and at the time of the deviſe he hath 
no lands there, and afterwards he doth purchaſe the manor of 
Dale, or lands in Dale; by this deviſe, and in this caſe, the 
manor and the new purchaſed lands will paſs; for in this caſe 
it ſhall be intended he meant to purchaſe it. And yet the $ terre, 
ſtatute enabling a man to deviſe lands, faith, any perſon having, 
Sc. Co 3. 30. "0 | | 

If one have an ancient tenement, and lands belonging to it, Loftus v. 
and then purchaſe more lands, and occupy them altogether with 2 f kn 
the tenement many years, and being all thus in his occupation, 
he doth make a deviſe after this manner, I give my tenement 
in Dale, and all my lands belonging to it now in my occupa- 
tion to I. S. by this deviſe J. S. ſhall have the ancient land 
only, and none of the new purchaſed land ; but if there be no 
ancient land belonging to the tenement, but new purchaſed 
land only, there perhaps it may be otherwiſe; for in this caſe 
the words cannot elſe be ſatisfied. As in cafe where a man 
hath ſome lands in fee-fimple, and other lands for years only 
in Dale, and he deviſe all his lands and tenements in Da/e; by 
this deviſe the lands he hath for years do not paſs; but if he 
have no other lands in Da/e but theſe lands, in this caſe per- 
haps this land will paſs. _ OS | | 

If one have a moiety of lands in Efex, and a moiety of lands 13 Nevis, 
in Kent, and he deviſe thus, I give my moieties, and all my *. 
other lands in Kent to J. S. it ſeems by this deviſe the moieties 
in both counties do paſs, and that J. S. ſhall have both the 

moieties. 1 LE, 

If a man he ſeiſed in fee, in poſſeſſion, of the moiety of a farm pac. 20ja, 
called the farm of C. and of the reverſion in fee of the other gase 
moiety, expectant on a leaſe made to A. and B. for their lives, 24'scaſe, 
and he make his will thus, I will that my wife ſhall have all 
my living which I now occupy, until my ſon come to twenty- 
one years of age; and then I will have her have the thirds of all 
my living, and that my ſon ſhall have all my farm of C. to 
him and his heirs ; by this deviſe if A. and B. die before the. 
heir be twenty-one years of age, the wife ſhall have the thirds 
of the whole farm, and not of the moiety in poſſeſſion only. 

If a man be ſeiſed of land in a village, and in two hamlets of bier 263. 
the ſame village, and he deviſe all his lands in that village, an 
in one of the hamlets ; by this deviſe none of his land in the © 
other hamlet doth paſs. | | 

If a man make his will the firſt day of May, and thereby give Pie. 343, 
. 440. the * manor of Dale, to one in fee, and the tenth of May one of 
the tenancies eſcheat, and the twentieth of May the deviſor 
dieth ; in this caſe, and by this deviſe, it ſeems the deviſee ſhall 
have the tenancy that doth eſcheat. 
3. In reſpe&t of the If one deviſe his land thus, I give my land in Dale to J. S. and Bro. ©. 
_ = time that his heirs, or to J. S. in fee, or to I. S. in fee-ſimple, or to I. S. for Fell. wa, 
Fel ever, or to J. S. habendum ſibi & ſuis, or to I. S. and his aſſigns 14g. 
for ever; or thus, I give my land to J. S. to give, ſell, or do 336. 


zÞ 


Hema 


——— 
. 


(1) In what caſes lands acquired after the making of the will ſhall paſs, ſee page 412 and the notes there- 
to: and further as to a new publication of the will after a new purchaſe, in Com, Dig. Deviſe (E. 4.)— 
Bac, Abr. Wills, &c, (D. 3.)—4 Burns Ecc, Law, 65,-Swinb, 194. 516. 


1 there- 
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Kelw. 43- therewith at his pleaſure; by all theſe, and ſuch like deviſes, 2 
ru 9. a fee {imple eſtate is made of the thing deviſed, and J. S. ſhall 
Fro fea,” have the ſame to him and his heirs for ever. But if land be Deed, 
Ws. granted by deed after this manner, IJ. S. by this grant in all 
0. * theſe caſes, except only in the firſt caſe, hath only an eſtate for 
Pg, By life. And if a man deviſe his land to J. S. and ſay not how 
long, nor for what time, by this deviſe I. S. hath an eſtate 
for life only in the land. . 
* If ua man deviſe his land to I. S. and his aſſigns, without 
Perk. tort ſaying [for ever] it is ſaid by ſome, that by this deviſe J. S. 


New terms hath only an eſtate for life. But the contrary is affirmed elſe- 


of the Law. A | 
. erte. Where, and that it is a fee-ſimple. 


Trin. 2 Tf'onedevilc his land to his wife, to diſpoſe thereof at her will 
. R. Reply 


and Daniel's and ne and to give it to one of her ſons; in this caſe, 2M 
Le. 6. 16. and by this deviſe, ſhe hath a fee-ſimple; but it is qualified, 
bier 126 for ſhe muſt convey it to one of her children, and cannot con- 


vey it to another (1). 


If one deviſe his land to J. S. paying ten pounds, and uſe no 

other words, by this deviſe the deviſee hath the fee-fimple of 

| the land, albeit the ten pounds be not the hundredth part of 
Azutzed the worth of the land (2). And yet if one deviſe his land to 
E. b. B. I. S. for his life, paying ten pounds; by this deviſe J. S. ſhall 
laue an eſtate for life only. | 8 = 
If one deviſe land of the value of fifty pounds per annum to 

JS. for life, the remainder to J. D. paying forty pounds to 

W.; by this deviſe J. D. ſhall have the fee- ſimple of the re- 
mainder upon condition. 


„and he deviſe his land firſt to his wife, 


Kit 17 J If one have two ſons, 


_ judged p- and then he faith thus: in like manner, I will that my ſon A. i 


e. ſhall haye it after my wife's death; and if my wife die before 
my ſon B. then that my ſon A. ſhall pay to B. three pounds 
by the year during the life of B. and alſo twenty pounds to 

W. F.; by this deviſe, A. ſhall have the fee-ſimple of this land. 

Curia .. 1s. If one deviſe his land thus, I will my land to my ſon . for 

Ereavatu his life, and after his death to my ſon T. and if my ſon JV. 

bed. purchaſe land as good as that land for my ſon T. then that my 
ſon V. ſhall ſell the land deviſed to my ſon T. as his own, and 
I will that my ſon W. ſhall pay to his ſiſters ten pounds by 
205. a year: in this caſe, and by this deviſe V. hath a fee- 
ſimple; for power to ſell giveth by implication an eſtate in fee- 
ſimple, and it is paying alſo, &c. 


part If one deviſe land to his wife and her heirs, and if the heir | 
Cura." put her * out that ſhe ſhall have other land: by this deviſe ſhe * P. 440, 
hath the fee-ſimple of the firſt land, and is not abridged by the 
latter words. 0 7 
Trin 39 If one deviſe his land thus, I give MPite- acre to my eldeſt ſon 
aand his heirs for his part: Item, Black-acre to my youngeſt ſon 
for his part; by this deviſe the younger ſon ſhall have the fee- ſim- 
ple of Black-acre : ſo, if I give White-acre to J. S. Item, Black- 
acre to I. S. and his heirs; by this deviſe J. S. ſhall have the 


fee- ſimple of V hite-acre alſo. 


} 


0 2 
—_—— 


— 


— — — 


— . 


(1) In the caſe of Thomlinſon v. Dighton, 1 Salk, 240.—J. being ſeiſed in fee, deviſed to his wife for her 
lite, and then to be at her diſpoſal to any of her children tube ſhould be then living: The court held it to be only an 
eſtate for life, with a power to diſpoſe of the inheritance.— See the ſame caſe more fully reported in x Pr, 
Nins. 149. | . | 

(2) See accordingly Welloct and Hammon's caſe, 2 Leon, 114. and further in Vin. Abr. Deviſe (S. a.) 


1 3 


——— 
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Of 1 EST AME NT. Chap. 23. 


Ir one give land to his wife for life, the remainder to his ſon Perk. fect. 


and the heirs male of his body, and, for want of ſuch iſſue, the * 


remainder to the next heir male of the donor and the heirs 


male of his body; it ſeems by this deviſe, that the next heir 


male of the ſon hath a fee-fimple (1). 


Fee- tail. 


If one deviſe his land thus, I give my land in Date to I. S. oo. fuper 


Lit. 23.26, - 


and to his, or [to the] heirs male, or heir female of his body, 
or of his body begotten] or to J. S. and his iſſues male, or his 


iſſues female; or to J. S. and the heirs male of his body be- 


gotten on M.; or to J. S. and E. his wife, and the heirs male, 
or heirs female of their two bodies begotten; or to IJ. S. and 


his heirs, if he ſhall have any heirs of his body, elſe that the 


D eed. 


land ſhall reyert; or to 7. S. and his heirs if he have any iſſue 

of his body; or to J. S. and the right heirs male of his body; 

or to J. S. and his heirs, provided that if he die without heirs 

of his body, that the land ſhall revert; by all theſe and ſuch 

like deviſes an eſtate tail is made of the thing deviſed, and J. S. 

the deviſee ſhall have the ſame accordingly. „„ 
If one deviſe his land thus, I give my land in Dale to I. S. La forer 

& ſemini ſuo; by this deviſe J. S. hath an eſtate-tail: but if he Bio. tit, 


ſay, I give my land in Dale to J. S. et ſanguini ſud: it is ſaid co, pw 


by this deviſe J. S. hath the fee-ſimple of the land. If one de- 16. 


viſe his land to J. S. & exitibus, vel prolibus de corpore ſuo; by 
this deviſe if I. S. have no children at the time, it ſeems he hath an 
eſtate- tail; but by ſuch a limitation by deed is made only an eſtate 
for life. If one deviſe his land thus, I give my land in Dale 


to I. S, for life, the remainder to J. D. and E. his wife and their 


children; or to J. D. and E. his wife and their men- children; 
or to 7. D. and E. his wife and their iſſues; by theſe deviſes, 
if the huſband and wife have no children at the time of the 
deviſe, is created an eſtate-tail; and if they have any children at 
the time of the deviſe, then hereby is created an eſtate for all 


their lives only in joint-tenancy, And if land be deviſed to A. © 


Deed, 
P. 441. 
Deed. 


and D. and he deviſe his land thus; Item, I give my land in . 


— 
— 


for life, the remainder to B. and the heirs of his body, the re- 
mainder to J. S. and his wife, and after to their children ; by 
this deviſe I. S. and his wife have eſtates for their lives only, 
and their children after them eſtates for their lives jointly : and 
albeit they have no children at the time, yet every child they 
ſhall have after, may take by way of remainder. And ſo alſo it 
ſeems is the law upon ſuch a limitation by deed. 


* If lands, be deviſed to I. S. and his heirs male, or his heirs Lit. cc. fr. 
female, without ſaying [of his body ;] by this deviſe 7. S. hath an 97; U. 5 
eſtate-tail. But if ſuch a limitation be by deed, it is a fee-ſimple. 
If one have two ſons, and deviſe Mhite-acrè to his eldeſt ſon xi. 22 ja. 


and his heirs, and Black-acre to his youngeſt ſon and his heirs, Panic ace 


and if either of them die without iſſue, then that the other ſhall 


be his heir; by this deviſe eithef of them hath an eſtate-tail, 
and no fee-fimple. | 


If one have land in Kent in V. S. and T. and have one male agua. 
child and a daughter, and his brother hath three children, B. C. Wg 


Walloy's 


Kent to my male child and his heirs, and if he die without heirs 
of his body, that the land in V. ſhall go to B. and his heirs, 
Item, I will my land in S. to C. and his heirs, and my land 


11 a 1 . a. tres. 1 OI" Sb. 


27 H. 8. 27. 


(1) See more amply what words will paſs a fee, in Com. Dig. Deviſe (N. 4.) Vin. Ar. Deviſe (L. a.)— 


i — r 


Bac. Abr, Deviſes (C.) —1 Att. 436.—3 Wil. 414, Frogmorton on dem. of Wright v. Wright and Kerſhaw. 


in 


re Of in e N A N . 443 


in T. to D. and his heirs; in this caſe, and by this deviſe; 

the male child of the deviſor hath an eſtate tail in all the lands, 

and after his death without heirs (of his body), it ſhall remain 

according to the will: ſo that if one deviſe his land to his eldeſt | | 1 

ſon and his heirs, and if he die without heirs of his body, that it | 1 

ſhall remain to his youngeſt ſon and his heirs ; by this deviſe, the 11 

AAäldeſt fon hath an eſtate tail, and the youngeſt ſon the fee- ſimple. Wil 

Ce. g. 2. If one deviſe his land to his ſon V. and if he marry and have | nt 
any iſſue male begotten of the body of his wife, then that iſſue oy, = 

to have it; and if he have no iſſue male, then to others in mn 4 | 10 


remainder; by this deviſe, it ſeems V. hath an eſtate- tail to | | 1 
him and the iſſue male begotten on the body of his wife. „„ 1 
Perk, feet, If one deviſe White-acre to I. S. and the heirs of his body, : 100 


Ly 6.36. and then after ſaith thus, and I will that J. D. ſhall have Black- 
" acre in the ſame manner that I. S. hath Yhzte-acre; by this 
dceerviſe, I. D. hath an eſtate-tail in B/ack-acre, as I. S. hath in 

Tr. zo Eli. Mhite-acre. Et fic de fomilibus, And if one deviſe White-acre to 

J. S. and then ſay ; Item, Black-acre to J. S. and the heirs of his 
body; by this deviſe he hath an eſtate-tail in both acres 

Dier z222 Tf one deviſe his land to his wife for years, the remainder to 

his younger ſon and his heirs, and if each of his two ſons die 
without ifſue, &c. that it ſhall remain to his daughter and her 
heirs, and the younger ſon die without iſſue ; in the life-time of 
the father, and after the father dieth ; it ſeemeth by this deviſe 
the elder ſon ſhall have the land in tail. W 
Adjudged If one deviſe his land to his wife for life, and after to his ſon, 


cp. ko and if his ſon die without iſſue, [or having no ſon], then that | 
ion scale. it ſhall go to another; by this deviſe the ſon hath an eſtate- tail 1 
to him and the heirs male of his bod. — 1 
be. her: If lands be given to a man and woman unmarried and the * P. 34a. 1 
8 heirs of their two bodies, or to the huſband of A. and wife of | 1 
B. and the heirs of their two bodies; by theſe deviſes are made 1 
eſtates in tail. 5 | 3 1 
bier 333 If a man deviſe Vbite- acre to his three brothers, and B/ack- — 
acre to C. his brother, ſo as he pay ten pounds to 7. S. and 0 
otherwiſe that it ſhall remain to the houſe, provided that the 1 
fame lands be not ſold, but go unto the next of name and blood 1 

that are males, if it may be; it ſeems that by this deviſe C. 1 

hath an eſtate-tail in Black-acre, and that if he die without Wl 
iſſue, it ſhall go to three other brothers and their heirs male in 1 il ! 
tail one after another: and that Vhite- acre allo is ſo entailed in Wil 
every of their parts. For the words | ſhall remain to the houſe} Wl. 
ſhall be conſtrued to the moſt- worthy of the family, and the PE Wi 
words [that are males] ſhall be conſtrued in the future tenſe. _ 1 
a4julged If land be deviſed to J. S. and the heirs of his body, and 019 
E. and Ton. that if he die, that it ſhall remain to I. D. by this deviſe J. S. 1 
9. c. B. k. hath an eſtate-tail, and the latter words do not qualify the for- Vie 


mer, but J. D. muſt attend his death without heirs of his body 9 
before he ſhall have the land. | e * La! 
Dir 11. If land be deviſed to I. S. and the heirs male of his body, 17 
and if it happen that he die without heir of his body, that it | Wh 
ſhall go to H. and his heirs; by this deviſe I. S. hath an eſtate J 
to him and the heirs male of his body, and the ſubſequent words 

do not alter nor enlarge the eſtate. 
Co, foer If land be deviſed to J. S. and E. his wife and to the heirs 
% of the body of the ſurvivor of them; by this deviſe the ſurvivor 


ſhall have a general eſtate-tail, p 
2 I 


4 / © TESTAMENT, Chap. 23. 


1 Deal. If land be deviſed to I. S. and the belrt he ſhall have by MC Ds. tee 
Þ | His wife; by this deviſe F. §. hath a fee-tail, and not a fee - 
5 . ſimple as he hath in caſe of ſuch a limitation by deed. 

| If land be deviſed to J. S. and to the heirs of the body of Co. fope 

fach a woman begotten; by this deviſe J. S. hath an eſtate-tail, 8 
and begotten, ſhall be intended begotten by him. 

If one deviſe land to his ſon and his heirs, and that if his ſon breed 
die within the age of twenty-one years or without iſſue, that the 74.37 ste 
land hall remain over; and the fon dieth within age having wr Gu 
iſſue: in this caſe, and by this deviſe, the ſon hath an eſtate- 

EE tail, and [or] in this place ſhall be taken for [and]. 

Deed. II land be deviſed to a man and his wife, and to one heir of © e 

5 their body, and the heir of the body of that heir; by this de- TP 

: viſe an eſtate-tail is made in a'will as well as in a deed, 

If a man deviſe his land thus, I give White-acre to A. my M. 18 fie. 
ſon and his heirs, Black-acre to B. my ſon and his heirs, and ©; *: G. 
Green-acre to C. my ſon and his heirs, provided that if all 
my faid ſons die without iſſue of their bodies, that then all 

* P. 443. my ſaid lands ſhall * go to M. my wife and her heirs; by this 
Adeviſe they have all of them eſtates in tail of their land, and as 

it ſeems croſs remainders to either of chem of the land of each 
other. $ 

If one deviſe bie land thus, 1 vive my Jand in Dale to I. S. co. 9. uti 
and if he die without iſſue male of his body, that then it ſhall 

remain over to I. D.; by this deviſe J. S. hath an eſtate-tail. 
If a man hath iſſue three ſons, and deviſe his land thus, It. t. 4, 
vis. one part to two of his ſons in tail, and another part to his Bro hag 
third ſon in tail, and that neither of them ſhall ſell his part, Done 44 
but that each of them ſhall be heir to the other; in this 
„ * = caſe, and by this deviſe, each of them hath an eſtate-tail, and 
| if one of them die without iſſue, his part ſhall not revert to the 
eldeſt, but ſhall remain to the other ſon, for it is an. Es 
remainder. 

If there be huſband and wife, and they have iNue 4 fon ard © co, 4 
daughter, and the huſband die, and land is deviſed to the wife 
and the heirs of her late huſband on her body begotten; in 

this caſe, and by this deviſe, the wife hath only an eſtate for 
life, the ſon an eſtate in tail, uns 0 alſo the daughter i in caſe 

he die without iſſue (1). 

For life. If one deviſe to I. S. that if ke 10 his hel af his body be co. wer 

not paid twenty pounds rent yearly, he and they ſhall diſtrain, aca 
Se. by this deviſe J. S. hath an eſtate-tail of this rent. But 
if the deviſe be that if 7. S. be not paid twenty pounds yearly, 
he ſhall diſtrain, Sc. by this deviſe J. S. hath only an eſtate 
for life. So if one deviſe a rent of ten pounds out of his land 
to be paid quarterly, and ſay not how long the rent ſhall con- 
tinue this is but an eſtate for life. 

If one deviſe his land thus, I give my land in u Daz to J. 8. for Fire, ere 
his life, or to J. S. [without any more words] or to I. S. and & 6. 6. 
his heir in the ſingular number, or I. S. and his children, and _— 
J. S. hath children at the time of the deviſe; or to J. S. and his 
ſucceſſors /I. S. being a natural perſon); by all theſe and ſuch 
like deviſes J. S. hath only an eſtate ea in the thing Goviien: 


a6. _— 2 FX 
— = * — * — — — 3 
* ” b „ * n 


2 


(1) See more andy what 8 an e 0 l 1 in "Bia. Abr. Deviſes (D.) Cem. Dig. Deviſe (N. 5.) 
Ain. Abr. Deviſe (N. 2.) —1 Atk. 429.— Ef. Ca. Abr. Deviſes (D.) 


4 - a : But | 


ab. 


See before, 
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Mich. r3- But if the teſtator have only a term of years in the land whereof 
bier ſet, the deviſe is made, and deviſe this land to J. S. and doth not 
* ſay for what time; it ſeems that by this deviſe the whole term 
is deviſed, unleſs the intent doth appear to be otherwiſe. And 
Lit. Bro, if a man deviſe land (whereof he is ſeiſed in fee) to I. S. pay- 
g. Ing ten pounds to J. D.; by this deviſe, albeit there be no 
| eſtate expreſſed, yet J. S. hath a fee-ſimple of the land, in 
reſpe& of the payment of the money. But if the intent of 
the teſtator appear to be that 7. S. ſhall have the land but for 
his life, contra; for there the conſideration will not alter the 
eſtate expreſſed upon the gift. ai ik THe 


dee. If land be deviſed thus, I give my land in Dale to I. S. and Deed, 


5 his aſſigns, [without more words] by this deviſe is held to be | 


given no more but an eſtate for life by conſtruction upon a will, 
as it is * upon a deed. And yet in the New Terms of the law, 
tit. Deviſe, the contrary is affirmed (1), Ideo guere. e 
Paſch. oe. If one deviſe thus, I will that J. S. ſhall have and occupy my 
ee. land in Dale, and ſay not how long; by this deviſe 7. S. ſhall 
Dier 342. have the land for his life. But if I deviſe that J. S. ſhall enter 
into my land, and ſay no more; by this deviſe I. S. hath no 
eſtate at all, but power to enter into the land only... | 
Co, ſuper If a man have a ſon and a daughter, and dieth, and lands are 
wen deviſed to the daughter, and the heirs female of the body of the 
father; by this'deviſe the daughter hath only an eſtate for her 
| life; for there is no ſuch perſon, for ſheis not heir. 
Co, 1. 66. If one deviſe his land thus, I give my land in Dale to J. S. for 
| his life, and after to the next right heir of J. S. in the ſingular 5 
number, and to his right heirs for ever; by this deviſe J. S. hath 
only an eſtate for life. So if one deviſe, land to I. S. for life, 
and after to the next heir male of J. S. and to the heirs male of 
the body of ſuch next heir male; by this deviſe J S. hath an 
eſtate for life only; but if it be thus, I give my land in Dale to 
J. S. for his life, and after to the heirs, or to the right heirs of 
J. S.; by theſe deviſes 7. S. hath the fee- ſimple of the land; 
and if it be to J. S. for life, and after to the heirs male of J. S.; 
by this I. S. hath an eſtate tail (29. 3 0 


4 1 4 11 , {4 
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(1) And ſee accordingly in Swinb. 250. —and 4 Burn's Ecc. Law. 122. >; wo AJ 
(2) It hath been ſaid to be a general rule, that whenſoever the anceſtor takes any eſtate of freehold, whether 


for his own life or the life of another, or whether it be of ſuch à nature that it may determine in his life-time 


or not, and there is afterwards, in the ſame conveyance, a limitation to his right heirs or heirs in tail, (either 
immediately without the intervention of any mean eſtate of freehold between his freehold and the ſubſequent 
limitation to his heirs, or mediately, that is, with the interpoſition of ſome ſuch mean eſtate) there ſuch ſub- 
ſequent limitation to the heirs, or heirs in tail, veſts immediately in the anceſtor, and does not remain in 

contingency. or abeyance ; with this diſtinction, that where ſuch ſubſequent limitation is immediate, it then 
executes in the anceſtor, and becomes united ta his particular freehold, forming therewith. one eſtate of in- 
heritance in poſſeſſion; but where ſuch limitation is mediate, it is then a remainder veſted, in the anceſtor who 
takes the freehold, not to be executed in poſſeſſion till the determination of the precedin mean eſtates, — 
Fearne on Cont. Rem. 3d edition 25. In the. caſe of Perrin v. Blake decided in B. R. Hil. Term 10 Geo. 
3. there was the following deviſe. ** Should my wife be enſient with child, at any time hereafter; and it be 
dea female, I give and bequeath unto her the ſum-of 2000 /. Cc. and if it be a male, I give and bequeath my 
< eſtate real and perſonal equally to be divided between. the ſaid infant and, my ſon John Williams, when the 
<« ſaid infant ſhall attain the age of twenty-one, Item, It is my intent and meaning that none of my children 
« /hould ſell or diſpoſe of my eſlate for longer time than his life, and to that intent I give, deviſe, and bequeath all 
<« the reſt and reſidue of my eſtate to my ſon John Milliams and the faid infant for and during the term of. their 
« natural lives, the remainder to my brother-in-law J. G. and his heirs for and during the lives of my ſon 
* Tobn Williams and the ſaid infant, the remainder to tbe heirs of the body of my. ſaid, ſons Fohn Williams and the 
* ſaid infant lawfully begotten or to be begotten, the remainder to my daughters, &c,” No other ſon was 
born, and the queſtion was, what eſtate John Williams took under this will? whether for life or in tail ? 
his caſe was twice ſolemnly argued, and the court determined that John Williams took only an eſtate 

| 5 
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By implication. Af bud deviſe land to I. S. and E; his wife, and after their co. 6 166. 


deaeaſe I r the remainder] to their children; by this deviſe, 
whether they have: or have nat children at the time, J. S. and 
E. bis Wife habe eſtates for their lives on. i 
If one deviſe a meiety of his land to his wife for life, and £297 7+ 
the other moisty to his ſecond ſon, and after by another clauſe 
doth. deviſe it all to his ſon after the death of his wife: by this 

deviſe the ſon hath only an eſtate for life after the wife's death 
nel act e.. gion wotgtiet ng, | 
I ane deviſe. his land to I. S. in fee after the death of J. B. .be 
(being his ſon and heir apparent ;) by this deviſe IJ. B. bath an lit a. 

eſtate." fof_ life by implication, and, until the deviſe take effect, jh . . 

the law gives it to him by deſcent. And ſo alſo it ſeems the Henn, 


of the law. 
law is where ont doth deviſe his land to J. S. after the death of . Devic 
bis wife: that by this deviſe the wife hath an eſtate for life by 4, 321. 
implication (1). And therefore if a man deviſe thus, I give 
my goods to my wife, and that, after her deceaſe, my ſon and 
heir ſhall have the houſe where the goods are; it is held by this 
deviſe that the. wife hath an eſtate for life in the houſe by im- 
ication; for a man is bound to provide for his own wife. 
ut if a man deviſochis land to J. S. after the death of I. V. 
(a ſtranger to the deviſor ;) it ſeems that by this deviſe 7, . 
hath no ſtate at all by implication, and that this doth but ſet 
forth when the eſtate of I. S. ſhall begin, and that the intent 
of the teſtator is that his heir ſhall have it until that tine. 
If ohec deviſe land thus, I give my land in Dale to J. S. to co. 6. 16. 
P. 445. the intent:* that, with the profits thereof, he ſhall bring up a 53%... 
auhild, or to the intent} that with the profits thereof, he ſhall s. 
pay to A. ten ppundb, or to the intent that he ſhall out of the 
profits thereof pay xearly ten pounds, by theſe deviſes J. S. hath 
only an eſtate far life, albeit the payments to be made be greater 
than the rent df the land: and therefore, it is not like to the 
caſe before, whete a ſum of money is to be paid preſently. 
If A. deviſe his land thus, I give my land to A/zce my couſin vic 33s. 
in fee-fimple, aftet har deceaſe to V. her ſon (Who is her heir 
apparent); by this deviſe ſhe hath an eſtate for life firſt, the 
remainder to her ſon for his life, the remainder to the heirs of 
A. in fee-ſimple : and ſo alſo is the law, when the deviſe is to 
any other after that manner. a 
If my father be tenant for life of land, the remainder to me in ber. 
-.*., fee, and 1 deviſe this land to my wife, rendering for her natural 
4114) 1c: - - bife forty ſhillings: to the right heir of my father; by this de- 
viſe my wife hath an eſtate for life after the death of my father. 
* ; { 514315 nen aui mel ſo nennt n bits 1% 2 177 264 0 | 
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for life. Lord Manſfela the Chief Juſtice, Mr. Juſtice don, and Mr. Juſtice Willes were of that opinion; 
and Mr. Jaſtice Yate; held that he took ah eſtate tail. From this judgment of the court of King's Bench 
a wtitof error was brought in the Exchequer- chamber, where the deciſion of the court of King's Bench was 
reverſed en che opinions of Chief Baron Parter, the Barons Perrott and Adams, and Juſtices Gould, Black/tone, 
and Nar#3,>agninſt- the opitibng of Sir · William de Grey Chief Juſtice of the Common Pleas, and Baron 
Shjthe By this reverfal the Judges appear to have been nearly equal, (in number;) five being of opinion that it 
Was An Ate for life only, and ſeven that it was an eſtate-tail.—From this reverſal an appeal was lodged in 
the Hov3E or Lok SBS, bit it was withdrawn upon a compromiſe. As a ſimilar caſe may frequently 
Se in Wil it is matter of regret that the general queſtion ariſing in Perrin and Blake was not finally decided 
by the appeal to the cdùrt of dernier reſort. Thoſe who ineline to think that the deviſee took an eſtate tail may 
find: that cenſtruction fupportec vy a number of arguments in Fearne's Eſſay on Cont, Rem. and fora further 
Dr ee ban wn kb walonrantlo | Tor gt 29b0iamm 
MA Reviſe of lands to che heir after the death of the wife, by a neceſſary implication, gives an eſtate for 
fe to the wife; - becaufe the Heir was not to take till after her death; but if the deviſe be to a ſtranger after 
dhe deuthl ef the wife thit gives no eſtate for life to the wife by implication; but: the eſtate during her life ſhal! 
— and g0 to the heft at law. —2 Fern, 572.— See further in Bac. Aör. Deviſes (G.) — Cem. Dig. Deviic 
N. 12.) 
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If one deviſe his land unto his executors, until his ſon ſhall For years. 
come unto twenty-one. years of age, the profits to be imployed _ 
towards the performance of his will, and when he ſhall come to 
that age, then that his ſon and his heirs ſhall have it; by this 
deviſe the executors ſhall have it until he be twenty-one years 
of age, and if he die before that time, until the time he ſhould 
have been twenty-one years of age if he had lived ſo long; and 
[ſhall] in this caſe ſhall be taken for [ſhould]. _ 13 

If one deviſe his land to his executors for the payment of his 
debts, and until his debts be paid; by this deviſe the executors 


have but a chattel and an incertain intereſt, and they and their 


executors ſhall hold it until the debts be paid and no longer. 
I one deviſe his land to J. S. and the heirs male of his body 


Lovie'scaſe, for the term of fifty years; it ſeems that, by this deviſe, 


87. 46. 


Ad judged 


Lowen v. 


J. S. hath but a leaſe for ſo many years, if the heirs male of 
his body ſhall ſo long continue, and, that for want of iſſue male, 
the term of years ſhall end (1): and in this caſe, the executor 


or adminiſtrator, not the heirs male of I. S. ſhall have it after Executors. 
his death, -.: 


If onedeyile bis land thus, I give to I. S. and J. D. and their Fourthly, tn reſpe& 


Core. Mich, heirs, my land in Dale equally; or my land in Dale to be of other matters. 


37. 28 Eliz. 


Co. B. 
Dier 25. 
Bro. ſect. 
133. 


Lit. 283. 
| Ferk. lect. 


170. 
Dier 350. 


Dier 326. 


Paſch 9. 
Jac, New- 
man's caſe. 


equally divided; by theſe deviſes J. S. and J. D. ſhall have and 
hold the land, not as joint-tenants, but as tenants in common, 

ſo that the heir and not the ſurvivor ſhall have his part that firſt 

dieth: And yet in caſe of ſuch a limitation by deed, it is other- 

wiſe : and if one deviſe his land to J. S. and IJ. D. and their heirs 

[without more words] ; it ſeems that by this deviſe they ſhall 

take and hold as joint-tenants. And yet if one deviſe land to 

J. S. and J. D. and the heirs of either of their bodies lawfully 
engendred; it {ſeems “ that by this deviſe I. S. and I. D. ſhall * P. 446. 
take and hold as tenants in common and not as joint-tenants. 
And ſo if one deviſe his land to J. S. and J. D. thus, I will 

that J. S. and J. D. ſhall have my lands in Dale, and occupy 

them indifferently to them and their heirs (2). 


” 
* 


If ene be poſſeſſed of a term of years of land, and deviſe Deviſe of goods and 


wage the ſame to his wife during all the years, and if ſhe die within 8 er 
ca. the years, then to A. and B. his two ſons, if they have no the W 
iſſue male; but if they or either of them have iſſue male, then take by the deviſe. 
that it ſhall go to the uſe of thoſe iſſues male; and ſhe die and 
the two ſons die withaut iſſue born, one of their wives being 
privily with child of a ſon, which after his death is born; in 
this caſe and, by this deviſe, this iſſue male ſhall have it as ſoon 
do. 10. 46. H one be poſſeſſed of a term of years, and he deviſe it to ano- Executor. 
ben ther and his heirs, or bis beirs male; by this deviſe the execu- 
55. 450. tors or adminiſtrators, not the heirs of the legatee ſhall have Heir. 
it. And therefore, if leſſo for years of land deviſe all his in- 


k 4 * 


th 4 


(1) In Burgis v. Burgis, 1 Mad. 115, Lord Keeper denied the opinion of Lord Coke in Leonard Lovie's caſe, 
which ſaith, that in cafe of a leaſe /ettled to one and the heirs male of his body, when he dies the eſtate is 
determined; for Finch ſaid it ſhould go to his executors. — And in the duke of Norfolk's caſe, 3 Chan. Ca. 
30. Lord Nettingham (aid, it as Lord CGeke's error in Lovie's caſe to ſay, that if 2 term be deviſed to one and 
the heirs male of his body, it ſhall go to bim or his executors, no longer than he has heirs male of his body, 
it having been refolved otherwiſe in Leventhorp and Aſpley's cafe, 11 Car. B. R. Roll. Abr. tit. Deviſe. fo. 611. 
for theſe Werds are not the limitation of the time, but an abſolute diſpoktion of the term. See ac- 
cordingly and further as to the limitation of a chattel, in Fearne on Cont, Rem. 342. —and note 5 (referred to 
before) to I 3thedit. Co. Lit. 20. a. | . — 

(2) See very fully as to what words create a joint-tenancy or a tenancy in common, and their different 
oneration when contained in a deed or in a will, in Bac. Abr. Joint-tenants, &c, (F),—Com, Dig. Chan- 
ecry (3 V. 4.) in, Abr. Joint-tenants (G). 


tereſt 
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| tereſt therein to his wife if the live ſo long, and after der death, 
if any part of the term be to come, — the ſame to I. S. his 
ſon and the heirs of his body; in this caſe, and by this deviſe, 
the executors and adminiſtrators of 7. S. not his heirs ſhall 
have it, at leaſt, ſo long as he hath any heirs of his body: and 
yet if one poſſeſſed of a term of years, deviſe it to I. S. and 
after his death, that the heir of J. S. ſhall have it; in this caſe, 
T. S. ſhall have fo many years of the term as he ſhall live, and 
the heir of I. S. and the executos of that heit ſhall have the 
reſidue of the term. 

If one give ten pounds to the children of I. S. _ at the time 3% OY 
of the deviſe IJ. S. hath four children, and after, before the 
death of the teſtator, he happen to have two more ; in this caſe, 
and by this deviſe, the two children he hath afterwards ſhall 
have no part of the ten pounds, but thoſe four he had before ſhall 
have it all. 

+ If one give ten pounds to his vent clicks; 58 at the Swind. 216 
time of the will made, he live in one pariſh, and after he doth 
remove into another pariſh, and die there; by this deviſe the 
pariſh where he lived Ee and not where he died, ſhall have 
this ten pounds. 

Secondly, in reſpect If one deviſe a third part of all his goods and chattels; 3 by dier 19. 

of the things. this deviſe, ſome ſay, doth paſs and is given no more but a clear ** 
third part after debts and legacies paid : but it ſeems a third 
part of the whole is hereby deyiſed, out of which the debts 

muſt firſt be paid by law. 

If one deviſe to another all his goods and 3 or all bets » Plow. 343. 
plate, or all of any other thing in general; by this deviſe doth pas 
and is given. not. only all the teſtator hath of that thing at the 

"++, time of the making of the will, but alſo all he hath at the time 
of his death ; and not only. what he hath in poſſeſſion, but alſo 

* P. 447. whathe hath not in * poſſeſſion: but if one deviſe all his goods, 

or all his plate, &c.'in ſuch a place, or in the occupation of 

I. S.; by this deviſe none other will paſs but what are in that 
abs place, or in the occupation of J. S. ; 

Tithes, If one have a term of years of a portion of tithes in Dale, By theopini- 
and have a term of years of land in Date: and he deviſe all his hoy 
lands and tenements in Dale, and all his eſtate therein to J. S.; 

by this deviſe the portion of tithes doth not paſs, for it is neither 
land, nor tenement : but by deviſe of all his hereditaments, yy 
haps it may paſs. Sed quære. 

Goods and chattels, If one deviſe to J. S. all his goods and chattels ; ;z by this des Pres » 
viſe doth paſs and is given all his eſtate active and paſſive, (ex- Fach. 6. 
cept land of inheritance and freehold eſtates, and ſuch things as ce: 
depend thereon, ) as leaſesfor years, wardſhips by tenure in capite, Lit 11. | 
or by knight's ſervice (1), gold, filver, plate, houſhold ſtuff, cattle, 7... 
corn, debts, and the like; and if one deviſe to I. S. all his 
goods, or all his chattels, by either of theſe is deviſed as much 

| as by both of them. 
Moveables. If one deviſe to I. S. all his moveables ; by this deviſe doth — 
. paſs all his perſonal goods, both quick and dead, which either 
move themſelves, as horſes, ſheep, and the like ; or may be 
moved by another, as plate, houſhold- ſtuff, corn in the garners 


* it. tr 
" tld. lt 


— EY 


— * 


(1) A guardian by Knight s ſervice might have deviſed the ward of the body and land; ſo of a n in 
ſocage; but a ſpecial guardian appointed purſuant to the ſtatute of 12 Car. 2. c. 24. cannot transfer the 
cuſtody of the ward, by deed or will, to any other. Vaugb. 179.—Bac. Abr. Deviſes (B. * 


and 


Chap. 


| Agreed Hil, 
5 Car. C. 


Swinb. 3 1 Js 
part. 7. c. 10. 


Swinb. 302. 


and barns, or in the ſheaf, &c. alſo all bonds and eſpecialties; . | 


and by a deviſe of immoveables do paſs leaſes, rents, graſs, 


and the like, but not any of thoſe things that do paſs by 

the deviſe of moveables ; but debts will not paſs by either of 

theſe deviſes. IT 1 

If one deviſe to another all his houſhold-ſtuff ; hereby do Houſhold ſtuff. 
paſs his plate, coaches, tables, ſtools, forms, beds, veſſels of 
wood, braſs, pewter, earth, and the like; but not his apparel, 
books, weapons, tools for artificers, cattle, victuals, corn, plow- 

geere, and the like: by a deviſe of all utenſils, it is agreed that 

plate and jewels do not paſs. | 5 

If a man deviſe to I. S. one of his horſes, or a horſe; by Eleaion. 

this deviſe IJ. S. ſhall have the election, if there be more than 


one, which horſe he will have: but if the deviſe be thus, I 
will that my executor ſhall deliver to 7. S. one of my horſes; 


in this caſe, the executor hath the election, and he may deliver 


which of them he will. | 


Swinb. 94. 


Hhovſoever. 


Co. 4. 66. 
Plow, 520. 
Co. 7. 23. 


Dier 30). 


Paſch. 14 


Jac. B. R. 

Gough and 
Hay ward's 
cate, 


| Plow. 540, 
Swinb. 354. 


Co. ſuper 
Lit. 236 
177, 113. 
I; H. 7. 12. 
Dier 177. 
219. 
Kelw. 107, 
1060. 
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If one deviſe thus, I give to I. S. my corn growing in ſuch 
2 ground this next year; or the lambs of my flock this next 
year ; by theſe deviſes. the legatee ſhall have no more but what 
doth grow that year : but if he deviſe ſo many quarters of 
corn, or ſo many lambs; in theſe caſes ſo much muſt be paid 
If one have a leaſe for years of land, and deviſe it to J. S. Thirdly, in reſpe& 
for life; by this deviſe the whole term is deviſed, and J. S. the of the ume. 
deviſee ſhall have the whole term, if he live ſo long; and yet 
I. S. ſhall not have “ an eſtate for life by this deviſe : and ſo p, 448. 
alſo it ſeems the law is upon a grant by deed after this manner: Deed, 


and if a man poſſeſſed of a term of years of land deviſe his term, 


or his leaſe, or the land itſelf by a deviſe, in cither of theſe caſes 
the whole term doth paſs. „„ „ 

If a man be poſſeſſed of two houſes for years, and deviſe them 
to his wife for her life, if ſhe live ſole; the remainder to J. S.; 
and if ſhe marry then that ſhe ſhall have one of them during the 
reſt of the term, [and then addeth theſe words,] and alſo, I will 
that ſhe ſhall have twenty pounds a year out of my other lands; 
in this caſe, and by this deviſe, it ſeems the annuity ſhall con- 
tinue during the term. Sed guere, for the judges were divided 
in this point. ö | 

If a legacy be given, and no time is ſet for the payment or 
doing of it, if it be ſimple, it muſt be paid and done preſently; if 
it be conditional, and upon a condition precedent, xt muſt be paid 
or done at the time the condition is firſt extant : and if there be 
a time ſet for the payment or doing of it, it muſt be paid or done 
at the time appointed (1). | ; 

Deviſe of lands to executors to ſell, to pay debts, legacies, &c. 9. Peviſe of lands 
are ſome of them after one manner, and ſome of them after ber, c en! 0 
another; for ſometimes the deviſe is thus, I will that my exe- that executors or o- 
cutors, or that A. B. and C. my executors ſhall ſell my land; Wert fall fell or 


G PLES . ? otherwiſe diſpoſe 
and ſometimes the deviſe is thus, I give my land to my executors them: how this 


* 
K6— 


— 


thers to ſell; or 


(1) By the civil law, executors have a year's time, from the death of the teſtator, to pay legacies : and, 
in conformity to the civil law, the ſame rule hath been taken up, and is now followed, in the court of Chancery. 
Cod. Orp. Leg. 272.—2 Salk. 415. See fully at what time legacies are to be paid, and from what time they 
ſhall carry intereſt, in Bac. Abr. Legacies (K). Com. Dig. Chancery (3 T. 9). — 4 Burn's Ecc. Law, 308. 
Ag. Ca. Abr. Legacies (D). and (F). | | | ; 
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moll be taken, and to be ſold, or to the end that they ſhall ſell it; in the firſt caſe, yer. c 
who e oy * the exceutors have only an authority and no intereſt ; and there- Ro 
up ve ae. fore in that caſe the land doth deſcend in the interim to the . 
heir of the deviſor, and he ſhall have the profits of the land as.” 
until it be ſold; and if it be never ſold, he ſhall ever have 
the profits of it; and in this caſe, they may ſell it when they 
will, if they be not haſtned thereunto by order of court; and 
when they do ſell, they muſt all join in the ſale by the common 
law, or otherwiſe the ſale had not been good; and therefore if 
one or more of them had died before the ſale, they that had ſur- 
vived or their executors could never have fold it by this au- 
thority; ſo likewiſe if any of the executors had refuſed the 
charge of the will, the land could not have been ſold by the 
reſt, unleſs the words of the will had been that his executors or 
ſome of them ſhould ſell it; for in that caſe, - ſome of them 
even by the common law itſelf: might have ſold, and now alfo 
by the ſtatute of 21 H. 8. cap. 4. ſome of them may ſell it 
without the reſt (1): as if one give his land to A. for life, and 
that after his deceaſe it ſhall be fold by his executors; and make 
} four executors, and one of them die during the life of A. and 
| then A. dieth; in this caſe, the other three executors may ſell : 
ſo if one give his land in tail, and that if the donee die without 
iſſue, that the land ſhall be fold by his ſons-in- law ; and he hath 
thek five ſons-in-law, and one of them die in the life-time of 
* P. 449. * the donee, and after the donee die without iſſue; in this caſe, 
the other four may ſell the land, and the fale made thereof is 
good: and yet if the. words of the will be, that it ſhall be fold 
by A. B. and C. his executors, or his ſons-in-law ; in this caſe, 
if one of them die, it cannot be ſold by the reſt: but in the laſt 
caſe before, where the deviſe is, I give my land to my executors 
l to be ſold, &c. the executors have an intereſt in the land, and 
Fs an authority about the land alſo ; and therefore, in this my" the 
| deſcent' is prevented, and the executors ſhall keep it till the 
ſale ; neither will any diſſeiſin, fine, recovery, or feoffment by 
| the heir, prejudice their intereſt, but that they may fell it 
1 when they will; but they muſt fell in time convenient, or 
otherwiſe the heir may enter and put them out by a condi- 
tion in law; that is annexed to the intereſt; or perhaps the 
heir may tender to them the worth of the land, and if they 
ll . refuſe to accept it, he may enter upon them, an ouſt them: 
1 Aﬀets, and it ſeems in this caſe, the mean profits until the ſale 
1 are no aſſets; but the money made upon the ſale ſhall: be 
"1 aaſſets in their hand: and in this caſe, albeit one or more of the 
1 . executors die or refuſe, yet the reſt may ſell it, even by the 
| common law itſelf, and fo alſo by conſtruction upon the ſame 
ſtatute, for the eſtate ſurviveth. But it ſeems they, may not 
ſell tot him that doth refuſe ; neither may they in either caſe 
= transfer their power. to ſell to any other, nor keep the land 
= tthemſelves, and Pay ſo much of their own money as the land 
4 is worth: 
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(Ii) That excellent ſtatute enacts, that where part of the executors named in any will, whereby lands are 
directed to be ſold by the executors thereof, do refuſe to take the adminiſtration and charge of the will, 
and the reſt of the executors do accept and take upon them the charge of the will, that all bargains and ſales 
of ſucb lands ſo directed to be ſold, made by the executors accepting, ſhall be as effectual as if the executors ſo 
refuſing had joined, 
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Shap. 2 Of a TESTAMENT. 431 ll 
Pk. ct. If one deviſeth by his will, that his land ſhall. be ſold to pay 1 
371, Dis debts, and ſay not by whom; in this caſe, it ſhall be ſold Fl 
ab. by his executors: and if one deviſe all his land except one acre, | 1 
which he doth appoint to pay his debts; by this deviſe his Wl 
executors or the ſurvivor of them may ſell it: but if one ſay il ; 
by his will, that J. S. ſhall have tam gubernationem puerorum 4 | 
megrum, quam the diſpoſing, letting, and ſetting of my lands; 1 
by this deviſe J. S. hath not power given to him to ſell the g [| 
n | OE TT EO ES SEG —_ 
ber ag. If one deviſe that his land ſhall, be ſold after the death of his fl ; 
wife. by his executors with the aſſent of J. S. and make his wife "i 
and a ſtranger his, executors and die, and after J. S. die; in il 
this caſe, the land cannot be ſold, for the authority is deter- | [ I 
bier 151. If one deviſe that his executors ſhall. ſell the land, and, with | i 
* the money coming or made of it, ſhall pay ſuch and ſuch le- 
gacies or ſums of money in particular, to ſuch and ſuch per- 
ſons by name; this is not a legacy for which a ſuit lieth in a 


may have accompt againſt the executors after the ſale, , 
Thins Guns If one give lands to another, to give them again to the 
children of the teſtator, or to diſpoſe them at the will of 

the deviſees to ſome of the children of the deviſor; in theſe 

caſes, the deviſees “ muſt diſpoſe it accordingly, and cannot give & P. 4 50. 
Co. 6. 16. to any other: and if one gives land to others, to the intent | 

that with the profits thereof they ſhall educate children, or pay 

ſuch ſums of money, or, Sc. in this the deities wont 

do accordingly, or they may be compelled thereunto. 


court chriſtian ; but for this, every one that js to have portion, 


Co. fuer And in all caſes of deviſes of lands to executors to ſell, it is 
113. wiſdom to make it certain; z. e. that the executors or the ſurvi- 


vor of them, or ſuch or ſo many of them as take upon them the 
probate of the will, (if his meaning be ſo) ſhall ſell it (1). And 
it is better to give an authority, than an eſtate, unleſs his mean- 
ing be that they ſhall take the profits of the land until the ſale; 
and if he do ſo, then it is neceſſary that he appoint that the mean 


1 


profits until the ſale, ſhall be aſſets in their hands; for other- il 
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r e ee een, ẽ dtd; tina ono MFG. POST RY 
Dierz4.448, The ſame words that in a deed will make a condition, and the 42 Ae Fu 

Lk ; ET: WA 483. 211 5 | z any | 1 
Co. weer thing granted thereby to be conditional, will make a condition words in a will all i 
Lit. 256. in a Will, and the thing given thereby to be conditional: And de conſtrued in the wn 
See Condi- . | * 0” zo, F - +1 ſenſe ofa condition, 140 
tion. therefore theſe words, Provided, On condition, So. that, J, and and what not. "kN 
the like, will make a condition in a will: ſo that if one deviſe 1 
8 * | — — — — ——ͤͤ— — — 21 * — 114 

1) In the caſe of Vick v. Edwards, 3 Pr. Ins. 372. A. deviſed lands to B. and C. and the ſurvivor, in 10 ö 

truſt to ſell. The eſtate was deoreed to be ſold, and it being referred to the-maſter to ſee, whether the par- i j 


cc 
cc 
cc 
T 
cc 
Co 
cc 


4 

ij 
no fee-ſimple in the truſtees, for. that the remainder in fee could not be veſted in the ſurvivor, and it was Fl 
uncertain, 'which of the two truſtees would be the ſuryivor.—But exceptions being taken to the maſter's Wl 
report, the Lord Chancellor held, that the truſtees joining in a fine of the premiſſes would paſs a good title my. 
to the purchaſer by eftoppel.—See the caſe and the reporter's Quærs thereon, | A 


e * 


land, 


432 ff 6 TESTAMENT, Chap; 25 


land to J. F. on condition, of So that, or If, or provided that 
he do bring up his eldeſt fon, or pay his wife twenty pounds a 
year for her life, or the like; by theſe deviſes, the eſtate is 
made conditional: alfo other words, that being uſed in a deed 
will not make a condition, yet being uſed in a will, make a 
condition, and the eſtate made by the deviſe to be condition- 
al: and therefore, if a man deviſe his land to his executors 
to be ſold; or deviſe his land to them, or others to pay twen- 
ty pounds to J. S. or paying twenty pounds to J. S.; in theſe 
caſes, and by theſe deviſes, the eſtates are made conditional: 
and of theſe conditions regularly the heir, and not a ſtrang- 
er, ſhall: take advantage. So as if one deviſe land to ano- Dir 33. 
ther, and his heirs, provided that he pay ten pounds to I. S. 11. 
otherwiſe that the land ſhall remain to J. D. and his heirs; in 
this caſe, if the deviſee do not pay the money, I. D. ſhall not 
take advantage of it, nor have the land according to the deviſe, 
but the heir of the deviſor ſhall enter and have the land and put 
out the deviſee. And if one deviſe his land to J. S. for life, 
dn condition to pay twenty pounds to J. D. and after to I. D. 
in tail; in this caſe, if J. S. do not pay the twenty pounds, it 
feems the Heir ſhall enter and hold the land during the life of 
J. S. and that J. D. ſhall not Have it till then. Hh? 


And in caſes of deviſes of goods or chattels, other words will svint. 1 


make a deviſe conditional in divers cafes ; as [when,] as, I give 
to J. S. ten pounds when he ſhall be married; and [whiles, ] as, 
I give to J. S. twenty pounds whiles he ſhall abide with my 
children, which is as much as it he abide with my children; 
and [which, ] as, _— him twenty pounds which ſhall marry 
P. 451. my daughter; and the ablative caſe “ abſolute, as, my ſon 
being dead, I give to J. S. twenty pounds, And of all theſe 
conditions, regularly, the executor and no other ſhall take ad- 
vantage. But if the condition be ſuch, for the matter and ſub- 
Nance of it, 'a$ is impoſſible, unlawful, or the like; there 
perhaps theſe words may not make a condition, nor the thing 
deviſed conditional, but rather make the whole ſentence void. 
Whereof read Jwinb. part. 4. fe. 5. at large (1). . 
11, Where a deviſe, If one deviſe his land to his daughter and heir apparent rns. u. ar 
Ne in fre-ſimple, this deviſe is void; yet if, in this caſe, the wife 6. 
Lecce good by mate Of the devifor be pribihy with child of a ſon which is born after 
Ri bell. fate, or his death, now is the deviſe become good, for now ſhe is not 
1 JJ... ĩ ND | 
Tf a woman, that hath a huſband, devife her land by will during os. 14. 
— the coverture, and after her huſband's death, when the is ſole, ſhe 
c do publiſn and approve it; in this caſe, and by this means, the 
deviſe is become goed: but if the make and publiſh it during 
the coverture, and after her huſband die and ſhe become ſole, 
chis accident without any more will not make the deviſe good: 
[the fame law is of the deviſe of goods and chattels. 2 
If an infant within age devife his lands or goods and pub- pts. ;44; 
lich his will, and after he comes to be of full age, he doth | 
_ Publiſh and approve it again; in this cafe, and by this means, 
the deviſe is become good: but af the infant live to be of full 
nage, and do not publiſh and approve it, contru. 
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Tt) See further what words mike a condition in 2 will, and as to the effect of conditions inſerted in wills, 
in Vin. Abr. Deviſe (D. c.) Com. Dig. Deviſe (N. 9.) : | 
r | 


If 


2 Ml kd ed, 


Pl 


Plc 
34 
34 


Chap. 


Lie. 168. 
Co. ſuper 
Lit. 112. 
Plow. 540. 


Co. 8. 94. 
33 


See before. 


Plow, 545. 
Perk. fect, 
569. 

Lit. 453. 
Kitchin 127. 
Dier 317. 


23. Of a TESTAMENT, | 433 


Swinb. 349. 


If a legacy of goods or chattels be given on condition to a 
man incapable, and, before the condition is extant, he doth 
become capable; in this caſe, and by this means, the deviſe is 
become good. See before, at numb. 6. more of this matter. 
A deviſe that hath a good beginning, is ſometimes avoided 12. Where a deviſe, 
and overthrown by ſubſequent matter in the fame will, and £929 in its incep- 


, ſhall or 
ſometimes by ſubſequent matter in another will, and ſometimes — "hy 


ecome void by 
by ſome other accident ex poſt fatto : For if a man make a ſub- matter ex po! facto, 


ſequent or latter deviſe, either in the ſame or in another will, not. 
ſo contrary and repugnant to the former, that both cannot 
| ſtand together, this doth overthrow the former : and therefore, 
if a man do give White-acre to J. S. in fee, or his white 


horſe to I. S. and after, by the ſame or another will, doth give By a fabſequent re- 


White-acre to I. D. in fee, or his white horſe to I. D. theſe — Will. 
latter deviſes do overthrow the former, cum duo inter ſe pug- 

nantia reperiuntur in teſtamento, ultimum ratum eſt: and as a 

latter will doth overthrow the former, ſo the latter part of a 

will doth overthrow the former part of the ſame will: but if | 

the deviſes be ſuch as they may ſtand both together, and are 

not directly repugnant, nor do fight one againſt another, there 

the latter ſhall not overthrow the former, but both ſhall be 

received. As if one deviſe his land to J. S. and his heirs, and 

* after by the ſame will deviſe a rent out of the ſame land to * p. 4 52. 
J. D. and his heirs, or e contra. So if one deviſe Mhite-acre 

to A. for life, and afterwards give the ſame acre to B. in fee; 

in this caſe, the one may have it for his lite, and the other may 

have the fee-fimple afterwards. 

If one deviſe his land to his ſon and heir 3 in fee-ſimple ; or By a waving of the 
deviſe it to a ſtranger for years, the remainder to his ſon and eſtate deviſed, 
heir in fee-fimple ; and the heir, after the death of the deviſor, 
doth (as he may) wave the eſtate given him by the deviſe, and 
claim the land by deſcent ; in this caſe, and by this means, the 


| deviſe is bẽcome void. But if the deviſe be to the ſon and 
heir in tail, the remainder to a ſtranger, there he cannot wave 


Lit. Bro. 
ſect. 482. 


Perk. ſect. 


6 
Der 61. 


Co. 9. 140. 
Plow. 543» 
* 


Plow. 348. 


Plow. 60. 
346, 344. 


the deviſe and take it in any other manner. And ſo if a man 
have only two daughters, (who are his heir) and he deviſe his 
land to them; or have gavelkind land, and deviſe it to all his 
ſons; they may not wave theſe deviſes and take by deſcent; for 
by deviſe they ſhall take as joint- -tenants, who otherwiſe by de- 
ſcent ſhall take as parceners. f 

If one deviſe his land to another in tes Ample, fee-tail, for 
life, or years, and the deviſee after the death of the teſtator doth 
refuſe and wave the eſtate deviſed to him; in this caſe, and by 
this means, the deviſe is become void. And it ſeems a ver- 
bal waver is ſufficient in this caſe, So if one give goods or 
chattels to another, and the deviſee refuſe it; by this means the 
deviſe is become void, and any waver or refuſal will ſuffice in 
this caſe; for a man ſhall not be compelled nolens volens to 
take a thing deviſed to him. 

If a woman ſole deviſe her lands or goods by will, and after 
take a huſband and die during the coverture; by this means the 
deviſe is become void. And yet if ſhe ſurvive her huſband, and 
die unmarried, now is the deviſe become good again. 

If one deviſe his land to J. S. and his heirs, and afterwards 
J. S. die living the teſtator ; by this means the deviſe is become 
void. And in this caſe no verbal declaration of the teſtator, 


that the heirs of I. S. ſhall have it, will help; for albeit a 
5 8 deviſe 
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Of: a TESTAMENT. Chap. 23. 


| deviſe of land in writing may ho revoked by a verbal ſubſe- 


quent declaration (1), or by any act croſſing or controlling that 
deviſe, yet a deyiſe becoming void by that means cannot be 
made good by any ſuch verbal declaration ſubſequent to the 
ſame countermand. So if one give any goods or chattels to 
JI. F. and he die before the teſtator; in this caſe, and by this Ses int. « 


means, the deviſe is become void, and the executor of I. S. 
' hall not have it. And yet | if a deviſe be of land to A. for Pk. fre. 
19 life, the remainder to B. in tail, and A. die before the teſta⸗- 


tor; it ſeems. the deviſe of Ae remainder doth continue good 
notwithſtandin 5 


And if one deviſe land or. goods to „he wiſe x 1. $. and Plow. 344 


x afterwards her ' huſband dieth, and ſhe marry with another 
wan, and then “ the deviſor dieth ; this is a good deviſe not- 


withſtanding, and not avoided: by either of theſe accidents. 


1 one deviſe a term that he hath to A. for life, the remain- Per. Jul 
der ta ſuch perſons as ſhall. be occupiers; of M Bite acre at the Jr. co. . 


death of A.; this deviſe, albeit in its beginning it be good, 


» 

UM 
8 
* 


Bod more his executor. or executors, and he, or they after his death 


yet if the deviſor die before A. it ſeems now to become void; 
for he that. will: take by way of executory deviſe, muſt take as 
an immediate purchaſor, and be capable and known at the time 
of the death of the teſtator. 


"If I give to J. S. twenty pounds if he marry my dinghten, was $wiah, 


| ſhe die before he marry, her; ingthis caſe, and by this Meds, 


the legacy i is become, void. 
If I give a debt owing to me to J. S. "and wunde I re- 
ceive or releaſe the debt; hereby the deviſe is become void. 
If a man make a will and give legacies, and appoint one or Lt Bro. 
ſect, 300. 
all refuſe to take upon them the adminiſtration ; yet in this caſe 
the legacies remain good, and are not become void: and in 
this caſe, the courſe is to grant the adminiſtration of the goods 


to him to whom it doth belong, and to annex the will to the 


adminiſtration, and then the adminiſtrator is to perform the 


will as the executor ought to do. 

It is held alſo that a legacy of goods or chattels may become 
void by the injurious dealing of the legatee againſt the te- 
ſtator after the Tegacy given: whereof read Swinb. fart. 7 


ſect. 22. 


13. Where a legacy 
ſhall go to the exe- 


And when the thing deviſed i is dead, or ſpoiled ; howſoever Swinb. 357. 
by this means the deviſe is not become void, yet it looſeth its 
effect, and is as if it were void. See more ſupra at numb $60. 

In all theſe caſes when the diſpoſition of the legacy is pure, Sn. 350. 
and no time is ſet for the performing of it; or there is a ſet ** ®? 


cutor when the le- 


gatee doth die, be- 
fore he doth receive 
It ; and where not. 


time for the doing of it, and the legatee die before the time; 
and where the diſpoſition of the legacy is conditional, and a 
time ſet for the doing of it, if the legatee live till that time, 
or the condition be performed; in all theſe caſes, the execu- 
tor or adminiſtrator of the legatee ſhall have the legacy, and 
the ſame remedy to recover it, that the legatee himſelf had. 

But if the legatedie before the condition be performed, contra ; 
And yet if in that caſe the teſtator's mind ſhall appear to be that 
the executor or adminiſtrator of the legatee ſhall have it ; or the 
condition be to be performed by another, and there be no default 


Nm — 


te. 
* — — = * —_ — 


(1) But ſee the 6th ſe. of the 152 29 Car, 2. c. 3. which makes a written revocation neceſſary, mentioned 


before in the note 


to * 393+ 


i Bp © 


Chap. 23. Of a T EST AM E NT. 


in the legatee; or if the diſpoſition be modal; or the legacy, 
that was at firſt upon condition, be afterwards repeated without 
condition; or it be referred to a condition to be afterwards ſet 
down, and none is ſet down; in theſe caſes, the legacy is not 


loſt by the death of the legatee, but ſhall go to his executor 
or adminiſtrator : as for example; If one deviſe twenty pounds 


.o Deviſe to * V. S. to be paid within four years after the death of the 
Sins. 350, teſtator, and the legatee die before the four years expired; in 


b this caſe the executor or adminiſtrator after the four years ſhall 


Swinb, 358, recover the legacy. If one give to V. S. twenty pounds when 


Flow. 325 he cometh to twenty-one years of age, and he die before he 
come to the age of twenty-one years; in this caſe his executor 
ſhall not have the legacy. But if the deviſe be thus, I give 
to W. S. twenty pounds, and I will that it ſhall be paid him at 
his age of twenty-one years, and he die before he come to the 


age of twenty-one years; in this caſe, his executor ſhall reco- 


ver the legacy. So if one give to I. S. twenty pounds when he 
ſhall be married, and he die before marriage; in this caſe, his 


executor ſſiall not have it. But if one deviſe thus, I give to 


MV. S. twenty pounds towards his marriage, and he die un- 
married; in this caſe, the executor ſhall have and recover the 
legacy. So if one do give to W. S. twenty pounds when the 
executor of the teſtator ſhall die; in this caſe, if V. S. die 
before the executor, the executor or adminiſtrator of V. S. 


ſhall not have the legacy. If one deviſe goods or chattels to 


I. S. and J. S. die before the teſtator, the executor or admini- 

ſtrator of J. S. ſhall not have this legacy (1). 
Plow. 30% When any chattel real or perſonal is given to an executor by 
18.2, à will, the executor hath an election given him by the law to 
1 5%. have and take it in the one right or in the other, VIZ. as exe- 
J  cutor, or as legatee: and by his ſpecial entry, or ſeizing of the 
574 373. thing, or ſome ſpecial declaration, his election, is to be made. 
EE" And if the executor do enter generally (as moſt do), and never 
make any declaration which way, or by which right he will 
have it, (as moſt executors uſe to do) he ſhall be ſaid to have it, 
and the law will adjudge it in him, as executor, and not as le- 
gatee. But if by any ſubſequent words or deeds he ſhall- declare 
his mind to be otherwiſe, he ſhall be in as a legatee 46 initio; 
and yet if once he do any ſuch act as is proper to an executor, 
this is a diſagreement to the legacy ab initio; and after that it 
ſeems he cannot take as legatee, but muſt take as executor. 


14. where an ex- 


ecutor upon a deviſe 
to him hath an e- 


lection to have the 
thing deviſed as ex- 


ecutor, or as lega- 
tee: and when he 
ſhall have it in the 
one right or in the 
other: and what act 
ſhall makeadeclara- 


tion of his election. 


And if one executor of many, to whom a term of years of land 


is deviſed, occupy the ſame alone, and the reſt intermeddle not 
with the profits thereof, albeit, he make no declaration, it is 
| ſaid this is a good declaration of his election to have it as lega- 
tee. But if a term of years be given to the wife of J. S. and 
I. S. be made executor and he enter generally, and after makes 


his teſtament and never ſpeaks of this term; this is no decla- 


(1) And if one gives a legacy to a man, his executors, adminiſtrators, and aſſigns; if, 


— 


in ſuch caſe, the 


legatee dies in the life-time of the teſtator, tho' the executors are named, yet the legacy is loſt ; for the words 


[executors, adminiſtrators, and aſſigns] are void, being but ſurpluſage, et expreſſio eorum 
by ſuppolition of law named only to take in ſucceſſion, and by way of repreſentation, as 


&c. and they are 


an heir repreſents ' 


the anceſtor in caſe of an inheritance.— Elliot v. Davenport, 1 Pr. Wins. 84. in that caſe it was held that a 
will might be ſo penned, as that, tho' the legatee died in the life of the teſtator, yet his executors ſhould have 
the legacy ; but then it ought to appear in the will plainly, and by direct words, that this was the teſtator's 
intention.—See fully as to the doctrine of lapſed legacics in Eq. Ca: Abr, Legacies (B).,—/in, Abr. Deviſe 


(X. e), Sc. Bac. Ar. Legacies (E),—Com, Dig. Chancery (3 V. 13). 
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ration of his election to have it as Jepatee, neither ſhall the 
term be ſo deemed in him, but as executor. But in theſe caſes 
this muſt be heeded, that howſoever the executor hath power 

to take as executor or as legatee, yet he cannot take as legatee. 
to prejudice creditors in their debts ;] but the ſame things he 
ſo takes as a legacy, if there be not enough beſides, ſhall be ſaid 
to be aſſets in his hands, as to the creditors for the ſatisfaction 

* P. 455. * If a man deviſe that, after his debts and legacies. paid, his bier 3zr. 

wife ſhall have all the reſidue of his goods and chattels to diſtri- 
bute for his ſoul, Cc. and make his wife his executor; in this 

| caſe, it is ſaid ſhe hath NO election, 5 but ſhe muſt take as XS E 
cutor, and cannot take as legatee. . tl! 


15. Aſent, 2uia, When a deviſe of goods or chattels is well made, the aſſent 
e of the executor is neceſſary to the perfection thereof, for until 
then the legatee may not have or meddle with the thing deviſed. 
And this aſſent is defined to be the agreement of an executor or co. 13. 17. 
adminiſtrator, that a legatee ſhall have the thing bequeathed“ 
unto, him, And it is either expreſs, i. e. when the execu- 
- + tor or adminiſtrator doth by expreſs words agree to the deviſe, 
or implied, 1. e. when the {executor doth not by words, but by 
ſome overt act, declare his aſſent that the legatee ſhall have the 
| thing deviſed une hint (1). Uh nf nd Ho Os 
16. Where an aſ- This agreement of the executor/or-adminiſtrator is not need= Co. fuer 
ſent is neceſſary, or ful in the caſe of deviſe of land; for if a man be ſeiſed of pur. be. 
not: and where v4 . 1 1 22 2 TP 6. 578, 
man may enter into land in fee-ſimple, and deviſeth to another in fee-ſimple, fee- _# 
the lands or take tail, for term of life, or years; in theſe caſes, the deviſee may Swinb. 134. 
the gooes or at: enter into the land deviſed without any leave of the executor '** 
him without the af. Or adminiſtrator ; and in truth in theſe caſes the freehold or 
ſent or delivery of eſtate is ſaid to be in the deviſee before his entry: and there- 
the executor: and 1 . , | . 
what ſhall be laid a fore, if the heir enter firſt, the deviſee may enter upon him, 
ſufficient aſſent to and put him out. And in caſe where land is deviſed by the 
e 1 1- cuſtom of a place, if the heir enter firſt and keep the deviſee 
cout, the deviſee may have a writ of ex gravi querela againſt 
him for his relief: and this writ is incident to that cuſtom... 
But if a deviſee enter--firſt into the land deviſed unto him, 
and then the heir of the deviſor enter upon him, then the 
deviſee may- take his remedy at the common law as in other 
caſes, And with theſe things the ordinary, executor, or ad- 
miniſtrator, is not to intermeddle. But regularly a deviſee can- Perk. ſee. 
not, nor may not, have or take any chattel real or perſonal de- &, pe: 
viſed to him, without the agreement or delivery of the execu- rige. 573. 
tor or adminiſtrator, And by this aſſent, if the deviſe be good, 20 Ev. 4. 
(for otherwiſe! an aſſent will not make it good) the deviſe is“ 
perfected, and the; legacy executed. And yet if the legatee 5. 353. 
have the thing deviſed in his own hands; or if there be a ſpe- ne. 
cial clauſe in the will giving him authority to take it himſelf; 
or it be a legacy to good and godly uſes; or the thing given be 
like to periſh on the ground „being corn or the like, and there 


th 9 4a 


— * 


— — 


(1) Altbough the teſtator diſpoſes of his goods or chattels, yet they all paſs, not to the legatee, but to 


the executor, Who has them in nature of a truſtee for the legatee: the executor alone has a title in law to 
them, and the legatee cannot take any perſonalty bequeathed to him without the executor's aſſent; for, were it 


otherwiſe, it might be in the power of a legatee to ſubject an executor to a devaſtavit, which would diſ- 
courage all perſons from taking upon them the office of executor. God. Orp. Leg. 148.— Went. Off. Ex. 27.— 
The legatee may not take his legacy without the aſſent of the executors, or one of them, becauſe the executors 
are charged to pay debts before legacies ; and if one of the executors aſſent to pay legacies, he ſhall pay the 
value thereof out of his own purſe, if there be not otherwiſe ſufficient to pay debts, Bac, Law Tracis 163. 


2: be 


Deviſe 6.39, 


Þlo 


Chap. 


Perk. ſect, 
572. 


Dier 372. 
367. 


Co. 4. 28. 
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ment. 
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be aſſets beſides to pay all the debts ; in theſe caſes perhaps the 


aſſent of the executor or adminiſtrator may not be neceſſary, 


but the legatee may take the thing deviſed without his agree- 
ment (1). And if a legacy be given to one of the executors 


themſelves, he may take it without any aſſent of his co-execu- 


tors, and that before adminiſtration alſo if he will. 


If there be many executors, the aſſent of any one of them 


is ſufficient* (2); and if there be but one, and he be dead, the 


aſſent of his executor is ſufficient: or if he die inteſtate, the 


aſſent of the adminiſtrator de Bonis non adminiſtratis of the firſt 
teſtator is ſufficient; or the legatee himſelf in this caſe, where 
the executor dieth inteſtate, or where he doth refuſe to take 
upon him the adminiſtration, may take adminiſtration himſelf, 
and by public declaration aſſent to his own legacy. And if 
a man be executor and legatee both, he may aſſent to and take 
the legacy, and yet wave the executorſhip, and this aſſent is 
good. And therefore if the legatee of a term of years be made 
executor, and he enter, and claim, and occupy the land by force 
of the deviſe, and die before probate of the will: the executor 
of the legatee, and not the ordinary, ſhall have this term; and 
vet it ſeems the executor may not do this in prejudice of a credi- 
tor to hinder him of his debt. . | 

Any agreement in word or deed will ſuffice to make an aſſent 
and execute a deviſe. Let executors take heed therefore; for if 
an executor do but agree that the legatee of a term of years of 
land ſhall take the profits thereof, and that but for a time only, 


437 


P. 456. 


A caveat for exe. 
cutors. 


or fay to the legatee, God ſend you joy of it: or I intend 


you ſhall have it according to the deviſe, or the like; this is a 


good aſſent to execute the legacy. And if the executor agree 


that the legatee and a ſtranger together ſhall take the profits of 
the land, or the thing deviſed ; this is a good aſſent. And it 


ſeems that whatſoever verbal agreement will amount to an at- 


tornment, may make an aſſent to a legacy. If therefore the 
executor agree to the legacy upon certain terms and conditions ; 


this is agreed to be a good and abſolute aſſent to the le- 


gacy (3). 


If a term of years be given to the wife of the teſtator, dur- 
ing the mincrity of his eldeſt fon, to the intent that ſhe with 


the profits thereof ſhall breed up his children, the remainder 


of the fame term to the ſame eldeſt ſon, and ſhe is made exe- 
cutrix, and ſhe enter generally, but doth always breed the 
children of the teſtator ; in this caſe, it ſeems that this educa- 
tion of the children ſhall be taken for an aſſent againſt her to 
veſt the eſtate in the eldeſt ſon. And if a man poſſeſſed of a 
term of years give it to his wife, if ſhe live ſo long, and after 
her deceaſe the remainder of years to J. S. and make his wife 


executrix, and ſhe enter, claiming to have it only for her life, 


the remainder to I. S. according to the deviſe; in this caſe, 
this is a good aſſent for the execution of the remnant of the 


„ term in IJ. S. And if a term be deviſed to A. for life, the re- 


mainder to B. and the executor aſſent to the deviſe of A.; in 


1) If teſtator begurath nods in the hands of I. S. to I. S. yet the property is not transferred to J. S. without 
the executors aſlent, though the executor has ſufficient for payment of the debts without them, and therefore 
*xecutors may at the common law recover the thing or damages againſt the legatee, Vent. Off. Ex. 221. 


4 Burn's Ecc, Law, zd edit, 307. 
(2) dee accordingly, Dent. OF. Ex. 223. 


(] Accordingly, Ged. Orp. Leg. 144. 
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this caſe, this is a good aſſent to the deviie of B. and ſhall exe- 
cute the ſame alſo whether the executor have aſſets or not. So 
if a man, poſſeſſed of a term of twenty years, deviſe it to one 
for ten years, and after to another for the remnant of the term ; 
. 47. or if the deviſe be to one for ſo * many years of the term as 
he ſhall live, and after to another for the reſt of the time: in 
alltheſe caſes an aſſent to the firſt deviſee is an aſſent to the 
ſecond alſo. And fo alſo it ſeems is the law of a chattel z, H. 6. 30. 
rſonal, when the occupation thereof 1s firſt deviſed to one, 3 
and then the thing to another. And if one that hath a term of © 3. 96. 
ll years give it to his wife for her life, the remainder to his ſon, 1295 
1 and make her executrix; and ſhe enter claiming by force of the 
j | _ deviſe, and not as executrix: in this caſe, this is a good aſſent 
to execute the deviſe to him in remainder. | 
1 If one be poſſeſſed of a term of years of land, and he deviſe per. ce. 
it to one of his executors alone for part of the time, and the re- 87+ 575 
| mainder of the time after to a ſtranger; and that executor alone, e. 
[ albeit he enter generally, doth occupy the land himſelf, and 
{ the other executors do not intermeddle therewith : in this caſe, 
Þ it ſeems, this is a good aſſent to execute the legacy to him in 
4 1 remainder for the reſt of the term. And yet if one give goods 
i to one of his executors for life, and after to a ſtranger for life, 
| Th and this executor alone get the goods into his own hands, and 
i co0ccupy them alone all his life-time; it ſeems this occupation, 
| | without ſome aſſent, will not execute the gift in the ſecondlegatee. 
If one poſſeſſed of a leaſe for years, deviſe it to his execu- Plow. 540. 
tors, and deviſe a rent out of it to I. S. and the executors pay &%. 56. 
the rent; this is a good aſſent to the whole legacy. But if he . 54 
deviſe a rent, or common, out of it for certain years to J. S. 
and after deviſe the term to J. D.: and the executor doth agree 
that I. S. ſhall put in his cattle, or doth pay the rent to I. S. 
(which is a good aſſent to the legacy of J. S.;) this is no aſſent 
nor execution of the legacy of J. D. and yet perhaps if he 
deviſe a rent at firſt to J. D. for part of the term, and 
another rent to J. S. for the reſidue of the term afterwards ; 
in this caſe, it ſeems that an aſſent to the firſt is not ſufficient 
to perfect the deviſe of the ſecond legatee. And yet if a termor 
deviſe the occupation or profits of his land to J. S. for ten 
years of his term, and after deviſe the land itſelf to 7. D. for 
the reſt of the term; in this caſe, if the executor aſſent to the 
legacy of J. S. this will be a good aſſent to and execution of 
the legacy of J. D. „ e 
If one poſſeſſed of a term deviſe it to J. S. for life, the re- co, 0 4. 
mainder to J. V. and make I. S. his executor, and J. S. take a 
releaſe from J. V. of all his right to the land; this is an im- 
plicit aſſent to the legacy of J. V. 
If a man deviſe the occupation of a book or any other chat- ou x. 3. 
tel perſonal to J. S. or that J. S. ſhall have the occupation of 3.6. 3. 
any ſuch like thing during his life, and that after his deceaſe it 
ſhall go to J. D. for ever, and the executor deliver the thing to 
I. S. it ſeems this is a good execution of the legacy to the ſecond 
* P. 458, deviſee J. D.; and * therefore after the death of J. S. he may 
ſeiſe the goods and hold them according to the deviſe (1). 


Ara As = * 
- 3 — — — 
- 


— — 


(1) See more amply as to the doctrine of aſſent to a legacy, by whom, and in what manner, it may be 
made, and in what caſes it is neceſſary, Vin. Abr. Deviſe (A. a.) to (E. a. 3.) - Com. Dig. Adminiſtration 
(C. 5.) Chancery (3 G. 4.) - Bac. Abr. Legacies (L). Executors, Cc. (I.) ic 
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Perk. et, If lands or any rent, or other E to be taken out of lands, 17. How a deviſee 


6, . 4 * „ . x * . o 
$78, 579. deviſed to a man in fee-ſimple, fee-tail, for life, or years; in (000?! pr? 1 
o. ſuper 


Lu. uper theſe caſes the deviſee may enter into, and have and take the remedy be ſhall have 
thing deviſed, without the leave or agreement of the executor to 1 | 
and adminiſtrator : and ſo he may, whether there be any exe- T5700 
cutor made or not, and whether the will be proved or not, 
for the ordinary and the executor have nothing to do with theſe 
things. And if the deviſee in any ſuch caſe be diſturbed in 
the having or taking of ſuch things, he may have the ſame 
remedy as men have in other caſes. And where the land is 
deviſed by cuſtom, if the heir enter before the deviſee, the de- 
viſee may be relieved by a writ called Ex gravi Querela; but 
if the deviſee enter firſt, and then the heir enter upon him, 
the deviſee may have his remedy at the common law. | 

Tan. o Jas If lands are given thus, I will that my executors ſhall ſell 

hoo my land, and with the money made thereof ſhall pay ten pounds 

„. to my daughter A. and ten pounds to my daughter B; in this 
caſe, and for this gift, A. and B. may either ſue the executors 
in a court of equity, or have an action of accompt againſt them 

| in a court of common law. | * 

Dier 277. If leſſee for years deviſe his term to executors for life, the 
remainder over to J. S. for the reſt of the term: and the exe- 
cutor entereth and doth aſſent to the legacy and die, and the 
executor of the executor doth take the profits of the land, and 

keep out the ſecond legatee ; in this caſe, it ſeems he may 
have an accompt againſt the executor of the executor of the 

Tun. 9 Jae. Profits of the land. But if one deviſe his land to his fon and 

_ his heirs (except twenty pounds a year for ſeven years to be 
employed as followeth,) and doth appoint his ſon (being his 
executor alſo) to pay that money to his daughters for portions; in 

this caſe, the daughters may not have an accompt at the com- 
mon law, but they may ſue the executors in the ſpiritual court, 
or in a court of equity, and if the executor be dead, they may ſue 
his executor. | | 


bier 348. If one deviſe a rent out of his land, and do charge the land 1 il 
with a diſtreſs, the deviſee may make uſe of that remedy and | Wi 
diſtrain for the rent: but unleſs power be given him by the will 1 
to diſtrain, he may not diſtrain for it. | 

row. 34. If one be poſſeſſed of a term of years of land, and deviſe it i 


to his wife, to the end that ſhe with the profits thereof ſhall 
breed up his children; in this caſe, this is no legacy to them, 
and therefore it ſeems they have no remedy but in chancery or 
ſome other court of equity againſt her, if ſhe refuſe to do it. 1 
kus. Devie And in caſes of deviſes of goods and chattels, as leaſes for 

Plow. c40. years, rents out of ſuch leaſes, and the like, the legatee cannot 
Perk. i. take the * thing deviſed before he have the aſſent of the execu- * P. 459. ö 
e tor or adminiſtrator thereunto: and therefore, if in theſe caſes | | 
3 the executor or adminiſtrator refuſe or agree to, perform, and 
deliver the legacy, the legatee may ſue him in the ſpiritual | 
court, or in ſome court of equity, to compel him thereunto : Wil. 
but a legatee may not ſue for a legacy in any of the courts of 1 
common law (1), neither may he ſue the executor or 2 i! 
| | rator | | 
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(1) Although the temporal courts do not directly take cognizance of legacies, ſo as to allow of an action 
i for the recovery of them, yet may the executor make himſelf liable to an action at common law, as by his 
promiſe of payment, whereon an afſump/it will lie. Sid. 45. —òir T, Raym, 23. — A deviſee may maintain an 


action 
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how. trix to another, and as to her own goods and things in action, 
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ſtrator in the ſpiritual court for the legacy, until the will be 
proved; but he may by ſuit there compel him to prove the 
will, or to refuſe the adminiſtration : and in theſe courts; and 
by theſe means, the deviſee may recover his legacy againſt an 
executor or adminiſtrator; if he have aſſets to pay the debts of 
the teſtator ; for otherwiſe a legacy is not recoverable at all; 
but in caſe where the executor or adminiſtrator hath once agreed 
to the legacy, ſo as it is executed, it is then ſo veſted in the 
legatee, and he hath ſuch a property therein, that he may 
enter into, or ſeiſe and take the thing deviſed as his own, 
and if any man keep or take it from him, he may have relief 
as in other caſes, „ V 
If another doth claim by deed of gift, the goods a legatee doth 37 8.6. 9. 
ſue for; this may be tried in the eccleſiaſtical court. 
If a debt, obligation, or any ſuch like thing in action be Perk. fect. 
deviſed to another, the deviſee hath no means to recover it, 
but by a ſuit in the ſpiritual court, or in ſome court of equity, 
to compel the executor to ſue for it himſelf, or to make the 
legatee a letter of attorney, to ſue for it in the executor's name ; 
for the legatee cannot ſue for it in his own name, unleſs he be 
made executor as to that debt, &c. (which is the beſt courſe 
in theſe caſes :) and yet if the legatee have the bond of eſpecialty 
in his hands, he may deliver it up or cancel it. | 
If a man deviſe a term of years of land to J. S. and make Plow. 543. 
another his executor, and the executor, having enough beſides to & he 


O of this op- 
pay the debts, doth ſell this term; in this caſe, albeit the ſale pon ce 
be good, and I. S. have no remedy nor means to recover the Waker, and 
term, yet he may ſue the executor for it, and recover the worth Bridgman 
of it in damages in a court of equity (2). ' — 

And now having done with the firſt part of a teſtament, viz. 
a deviſe : we come to that which doth concern the ſecond part, 
vi. an executor. 3 1 


18. What perſon Any perſon that may make a teſtament, and deviſe his goods de before at 
may make or ap- and chattels, may make an executor. * And a woman that pur. ,, © 
point an executor, 


und what not, and hath a huſband, as to the goods and chattels ſhe hath as execu- 1 
viz. debts due unto her upon obligations, and eſpecialties made 

to her alone before, or after her marriage, may make an execu- | 
tor. And he that may make an executor, may make either b. Sw. 


k | ? 187. 
one, two, three, or more his executors at his pleaſure. And Dc ,. 
* P. 460. he may if he will make one man * his executor for one year, b. 3 


and another man his executor for another year; or one man his 12: 3.8. 
executor until ſuch a time, and then another his executor ; i«@ 8c. ;, 
as one may make A. and B. his executors, and that B. ſhall 8 
not meddle during the life of A. And a man may make one 19s. 
man executor for one part of his eſtate, and another man 

his executor for the other part of his eſtate; or one may 


make one man executor as to part of his eſtate, and die in- 


66 


action at common law againſt a terre-tenant, for a legacy deviſed out of land; for where a ſtatute, as the 
ſtatute of wills, gives a right; the party by conſequence, ſhall have an action at law to recover that right 
Holt Ch. J.—2 Salk 415. f bh: 

(1) The cognizance of a legacy properly belongs to the ſpiritual court, for ſuch bequeſts were not good 
at common law, the rule being p mortem tunc tua non ſunt, —But this muſt be underitood where a legacy 1s 
diviſed generally; but if *tis payable out of the land or out of the profits of the land, an action of the caſe lies 
at common Jaw, but the uſual] remedy is in chancery. 3 Salk, 223.—See further in what court, and in what 
manner, legacies are recoverable, in Bac, Abr. Legacies (M). - Com. Dig. Chancery (3 T. 3).—4 Burn's Ecc. 
Law 301.—Vin. Abr. Deviſe (Wd).— Eg. Ca. Ar. Legacies (I). MY | 
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teſtate, as to the reſidue of his eſtate: alſo a man may appoint 
one to be his executor, if he will accept it; and if he refuſe, 
that another ſhall be his executor. And laſtly, a man may 
make another his executor upon condition, viz. ſo as he give 
bond to ſuch and ſuch men to perform his will, or the like : and 
all theſe nominations and appointments of executors are good. 
Ser atrumb. Any perſon that may be a legatee, and take by the deviſe of 19. What perſon 
Numb. 7. goods and chattels, may be an executor: and therefore it is ſaid, may be made or 


Swinb. 222. 


| . appointed an exe- 
Fire, Execu. that any perſon or perſons, male or female, of the clergy or laity, chlor, and what not, 
_ 87- children or ſtrangers, friends or enemies, married or unmarried, and by what name. 
Wu Execu- creditor or debtor, bond or free, may be an executor. © And 
tor 11. . 


Non-ability. that a baſtard, an excommunicate, or an outlawed perſon, may 
8 be as able and as abſolute an executor as any other. * And an 


' FOR infant or child in utero matris may be an executor ; but he 
wp cannot meddle with the adminiſtration of the goods until he 
be of the age of ſeventeen years ; and therefore the ordinary muſt 
| grant the adminiſtration unto ſome other until that time, in truſt 
e rag and for the benefit of the infant. And a woman that hath a huſ- 
Fus. Exe- band may be an executrix to any other perſon. *f Alſoa woman 
cutor 24. g | 
Rro. Con. may be executrix to her own huſband, and the huſband may be 
tultation. executor to his own wife, and by this means he may recover all 
the debts due to her upon obligations, recognizances, and the 
like, made to her before or after the marriage, and the goods that 
were taken away from her before the marriage: all which the hut- 
band ſhall not have but by executorſhip or adminiſtration of her 
goods and chattels. And all theſe perſons that may be execu- 
tors, may be executors by that name as they may be deviſees: 
See before at And yet if there be two of one name, and the teſtator make one 
Jamo 202. of that name his executor, and doth not ſay, neither can it be 
diſcerned, which of them he doth intend ; in this caſe, neither 
of them ſhall be executor. 


Swirb, 222. But it is ſaid, that an heretic, apoſtate, traitor, felon, recu- 

©. 39. fant convict, ſodomite, libeller, baſtard begotten in inceſt, or a 
notorious uſurer, cannot be an executor : and that if a man be 
for any of theſe cauſes incapable at the time of the death of the 
teſtator, when the executor 1s to take upon him the executor- 


Bro, Non- ſhip, that he is for ever incapable : but it hath been held by 
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Huſband and wiſe. 


Fus. E. the common law, that a perſon attaint may be an executor (1). 

went. 1j. The moſt apt and proper words, whereby to conſtitute an & P. 461. 
og executor, are, I make 1. S. my executor ; or, I make I. §. the 20, By what words 
18, 19, executor of my will, Sc. But an executor may be conſtituted e bene mow 
10 f 3. 3. by other words equivalent or by implication : and therefore, if „b verde in a 
38 A man ſay in his will, 1 will that J. . ſhall be my general ad- teitament tallmake 
cutor 43. miniſtrator; or I will that J. S. ſhall adminiſter all my goods; * "* ee 


Bro. Execu- 


tors 98. 73. Or I will that J. S. ſhall diſpoſe all my goods and chattels; or er 1 
tors. 144.” I commit all my goods to J. S.; or I commit all my goods to 8 
121: the diſpoſition of J. S.; or I make J. S. lord of all my goods; eg; : 
559 or 1 make I. S. legatary of all my goods; or I leave all 
my goods to J. S.; or I give all my goods to J. S. and make 
no other executor; in all theſe caſes, J. S. by intendment 
of law is made executor of all the goods and chattels of the 
deceaſed ; ſo if a man ſay, of all my goods I make JI. S. 
and ſay no more, but omit the word [executor], by theſe words 


J. S. is made executor : ſo if one ſay, I will that J. S. ſhall 


— 
— — 


2»*•*•*»“ẽj 


(1) See more amply what perſons may be appointed executors, in 4 Burn's Ecc, Law 109.—Bac. Ar. F xe. 
cutors and adminiſtrators (A). Vin. Abr. Executors (H. b.) (b.) - Com. Dig. Adminiſtration (B. 2). 


5 U diſpoſe 


. 


21. Where and in 
what caſe an admi- 
1 ſtration isgrantable, 
| or not: and to 
whom it doth be- 
long to grant it, 


| | and to whom it muſt 


be granted. 
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diſpoſe of all the goods that are in his hands, by theſe words 
I. S. as to thole goods is made executor: ſo if 1 deliver 
goods to J. S. to keep until my death, and then to diſtribute 


ad pios uſus, or for my ſoul, hereby J. S. is made executor of 
thoſe goods. So if one fay, I will that J. S. ſhall be my exe- 
cutor, if J. D. will not; by this J. D. is made executor in the 
firſt place by implication, and if he refuſe, then J. S. ſhall be 
executor. But if a man make A. and B. his executors, and 
ſay, I will that J. S. ſhall be a co-adjutor, or helper to A. and 
B. ad diſtribuendum or ad adminiſtrandum bona mea; or I will 


that J. S. ſhall be ſurveyor, or ſuperviſor of my will; in theſe. 


caſes, and by theſe words, J. S. is not made executor with A. 


and B. And yet it he ſay, I will that J. S. ſhall have admini- 
ſtration of my goods; or be executor with A. and B. ;. or be 
adminiſtrator with A. and B.; in theſe caſes, and by theſe 
words, I. S. is made joint-executor with A. and B. And if 


one, ſuppoſing J. S. to be dead, ſay, I will that J. D. ſhall be 


my executor, becauſe J. S. is dead; in this caſe, and by theſe 


words, 1. S. if he be living is made executor firſt; and if he 
refuſe, IJ. D. ſhall be executor : if one make A. B. and C. his 
executors, and then ſaith afterwards, and I will that B. ſhall 
adminiſter my goods alone, or that B. only ſhall adminiſter my 
goods ; it ſeems, in theſe caſes, B. only is made executor, 
and that A. and C. are not made joint executors with him (1). 

In all caſes where a man hath any goods or chattels to admini- 


3 H. 6. 6.7. 


ſter, and he doth die a natural or civil death, and dieth inteſtate Co. 9. 39. 


either in deed, i. e. doth make no will at all, nor appoint any 
executor ; or in law, 1. e. that doth make one or more his exe- 


low. 276. 


Doct. & St. 


78. 132, 
Dier 236. 


cutor or executors, and he or they, ſo appointed, is or are ſuch 4H. 2.23. 


_ perſons as are not in being, or if they be in being, is or are ſo in- 


certainly named, that it cannot be diſcerned whom the teſtator doth 
intend ; or, if he is or they be well named, he is or they are all 
incapable by * reaſon of ſome legal impediment ; or if otherwiſe 


they be capable, they do all die before the will be proved; or if 


they live, if being cited to come in before the ordinary to prove 
the will, they either refuſe to appear, or, if they do appear, they 
refuſe to prove the will, and to take upon them the adminiſtra- 
tion of the goods and chattels of the deceaſed; in all theſe caſes, 
the ordinary may and ought to grant the adminiſtration of all the 
goods and chattels of the deceaſed to him that of right it doth 


belong unto, according to his diſcretion : And if a man make a 
will, and, after the death of the teſtator, the executor prove it, and 


then die inteſtate, the ordinary muſt grant the adminiſtration of 
the goods of the firſt teſtator, not adminſtred in the hands of 
the executor to ſome competent perſon or perſons according to 
his diſcretion : but where a man hath no goods and chattels to 
adminiſter, 1. e. either he hath none, or, if he have they are 
none of his, or if they are, there is an executor named, in rerum 
natura, capable, and well named, and he doth accept, or at. 


leaſt hath not refuſed, the executorſhip ; in theſe caſes, the 


adminiſtration ought not to be granted; or if it be granted, 
it will be void or voidable at the leaſt: and where an admi- 
niſtration is grantable, it is to be granted by, and had from the 


ordinary of the dioceſs, where the party, whoſe goods are to be 


_— 


— - wor — 
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(1 ) dee further by what words, and in what manner, a man may be appointed executor, in Rent. OF. Ex. 3. 
-d. Orp. Leg, 82.— Bac. Abr. Executors, &c. (C. 1.)—Com, Dig. Adminiſtrauen (B. 1.) 
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Stat, 31 Ed, 
3. Chap. 11, 
21 Hf. 8. 


Cc, 5. 

Fitz. Admi- 
niſtration 7. 
Lic. Bro. 
ſect 276. 
See infra 
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adminiſtred, lived at the time of his death ; for regularly he 
that ſhall have the probate of a will, in caſe where a man doth 
make a will, ſhall have the granting of the adminiſtration of his 
goods and chattels, in caſe he die inteſtate : and therefore if all 
the goods and chattels of the party deceaſed be within the fame 
dioceſs wherein the inteſtate lived and died ; the ordinary of that 
dioceſs, or his lawful deputy, or commiſſary, or the arch-dea- 
con of the dioceſs, or his deputy or official (as the cuſtom of the 


country 1s) or the dean and Chapter in time of vacation of the 


biſhoprick, ſhall grant the adminiſtration; and the adminiſtration 


Co. 5. 29. 


YO 

K | 
F; m1 
120. 
Plow. 277. 
281. | 


Dier 33g- 
See infra at 
numb, 


be had from him: but if there be bona notabilia in the caſe; Bona notal, la. 
diz. if the party deceaſed have goods or chattels of the value 


of five pounds or upwards, lying and being at the time of 
his deceaſe in divers dioceſſes; in this caſe, the archbiſhop or 
metropolitan of the dioceſs wherein the party died, or, „ede 
vacante, the dean and chapter being guardian of the ſpiritualties, 


and not the ordinary of the particular dioceſs, ſhall grant the ad- 


miniſtration; and it muſt be had from him; for if the ordinary of 
the particular dioceſs grant it when it ought to 55 granted by 
the metropolitan, the adminiſtration is void, not only as to the 
goods that lie within the other dioceſs, but alſo as to the goods 
lying within the ſame dioceſs: and ſo is it alſo, if it be granted 
by the ordinary of another particular dioceſs, as if A. die within 
the dioceſs of Lincoln, the King being indebted to him at the 


the time of his death, and the adminiſtration of his goods and 


* chattels is granted by the biſhop of London; this adminiſtration & P. 
is void: and if the metropolitan do grant an adminiſtration, 


when it ought to be granted by the ordinary of the particular 


Dier 305. 


dioceſs, the adminiſtration is voidable by ſentence of the ſame 


court out of which it is granted: if one die in Ireland, and have 


nothing but an eſpecialty for money, and that eſpecialty doth 
lie in England, the ordinary of the dioceſs, within which that 
place is where the eipecialty doth lie, ſhall commit the admini- 
{tration ; and if the ordinary of another dioceſs grant it, the 
adminiſtration is void: and therefore the caſe was, a merchant 
in Ireland was bound in an obligation of forty pounds to on 
I. S. in London, and the obligation was made in Ireland, but 
remained always in London, and the merchant died inteſtate in 
the county of Bedford in England, and a biſhop of Ireland did 
commit the adminiſtration to one, and the archbiſhop of Can- 
terbury did commit it to the wife of the inteſtate who had the 


obligation : in this caſe, the laſt adminiſtration was adjudged 


Stat. 31 Fd. 


415. 

Fitz. Ex- 
commenge- 
Ment, IJ, 
Co. 9. 39. 
40. 3 4 
Dier 339. 
4H. 7. 14. 


good: and it was there held, that the adminiſtratian ſhall be grant- 
ed by the ordinary of the place, where the eſpecialty doth lie at 
the time of the death of the inteſtate, and not by the ordinary of 
of the place where the debt began. And in caſes where the 


adminiſtration is grantable by the ordinary and others as before, 


ſuch perſons, having power to grant it, may not grant it to 
whom they pleaſe; but as they are bound to grant it, and can- 
not refuſe fo to do, ſo are they directed and appointed to whom 
they ſhall grant it: For it is appointed by a ſpecial law, that 
the ordinary ſhall depute the next friends of the inteſtate to ad- 
miniſter his goods it they deſire it: and the adminiſtration is to 
be committed to the widow, or next of blood, or both, to the 
inteſtate ; and where there there be divers in equal degree, and 
they all ſue for it, the ordinary may accept them all, or refule 


ſome 
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ſome of them, and commit the adminiſtration to the reſt only; and 
if ſome of them only ſue for it, he may grant it to them alone : 
ſo that now the law and courſe is to grant the adminiſtration 
to the neareſt' of kin to the deceaſed ; as 1. to.the huſband or 
wife; and, if there be none ſuch, 2. to the children, ſons or 
daughters; and if there be none Deb to the parents, father 
or mother; and if there be none ach, 4. to the brothers or 
ſiſters of the whole blood; and if there be none ſuch, 5. to the 
brothers or ſiſters of the half blood (1); and if there be none 
ſuch, 6. to the next of kin, uncles, &c: And if theſe come 
in time and deſire the adminiſtration, the ordinary may and o_ 
grant it to them, and cannot grant it to any other if they b 
capable of it, as moſt men are; and if divers of theſe in — 
degree deſire it, the ordinary may grant to which of them 
_ | he pleaſeth; how ſoever, in this caſe, it ſeems moſt juſt and 
* P. 464. equal to grant it to them all, unleſs he have ſome “ ſpecial 
reeaſon to admit ſome and exclude the reſt: and if none of theſe 
that are next of kin ſhall defire it; but ſuffer the time to flip ; 
in this caſe the ordinary may grant it to whatſoever ſtranger he 
pleaſe (2). And yet then perhaps the next of kin may by ſuit 
5 the ſame adminiſtration revoked, and a new adminiſtration 
granted to him. See infra at numb. 41 (3). | 
22. How an ad- An adminiſtration may and mult be granted in writing under pier 294. 
en ye nt ſeal, for by word of mouth it may not be granted; and it may — 
ſhall be ſ-id a good be granted as well upon condition as abſolute: and it may be 3 * 
adminiſtration, or he granted as well for a part of the eſtate as for the whole: flo. 279. 
ca and therefore, if a man de goods in two provinces, and he 
make a will of his goods in one of the provinces, and die inteſ- 
tate for the goods in the other province, an adminiſtration may 
be granted for the goods in this province: alſo an adminiſtration 
may be granted during, or until a certain time, or continually. 
And therefore, if a man make a will, and appoint an executor for 
ſeven years, after the ſeven years ended, the ordinary may and 
muſt grant an adminiſtration of the goods. So if one do ap- 
point another to be his executor, a year after his death, the 
ordinary may and muſt grant the adminiſtration for that year, 
until the power of the executor doth take place: and all theſe 
adminiſtrations are good (4). 
23. Who ſhall at= If an executor die after he hath proved t the will, and he hath Stat. 25 Fd, 


miniſter after the made a teſtament, and appointed an executor therein; in this caſe, & e 
death of an execu- 


of or adminita. this executor alſo ſhall be executor to the firſt teltator; as he is ber 286. 


34 H. 6. 14. 


tor, and who not; to the ſecond, and he ſhall have all the benefit, and be ſubject 


and how an ex ca. to all the charge that the firſt executor had and was ſubject 
tor of an executor 


ſhall charge and be UNtO ; and yet the goods of one teſtator ſhall not be ſubject to 2 Trin. 1 


charged. the debts of the other; but each of the teſtator's goods ſhall be 8 


ſubject to the payment of his own debts only. And if in this d. 


caſe. 


3 88 


— —— 


(1) The half blood is admitted to the adminiſtration as well as the whole, for they are of the kindred 


of the inteſtate, and only excluded from inheritances of land upon feodal reaſons. Therefore the brother 


ef the half blood ſhall exclude the uncle of the whole blood; and the ordinary may grant adminiſtration 
to the ſiſter of the half or the brother of the whole blood, at his own diſcretion, 2 Black. Com. 505. — 
Aleyn. 36.—8Styl. 74.—See alſo I/ent. Off: Ex. laſt edit. 130. a. Orp. Leg. 261. 

(2) Or may grant him letters ad colligendum bona defuncti, which neither make him executor nor adminiftra- 
tor; his buſineſs being only to keep the goods in his ſafe cuſtody, and to act for the benefit of thoſe who are 
entitled to the property of the deceafed, 2 Bl. Com. 505. 

(3) See more amply what perſons are intitled to take out adminiſtration, and how they are to be preferred; 
in, God. Orp. Leg. 259.—Stat. 22 & 23 Car. 2. c. 10.29 Car. 2. c. 3. — Abr. Executors, &c. (F.)}— 
4 Burn's Ecc. Law 221. zd edit, Com. Dig. Adminiſtrator (B. 6.) 


(4) See further in what manner adminiſtration muſt be granted in Bac. Abr. Executors (G). Com. Dig. 


Adminiſtrator (B. 7.) 


caſe, 


— 


2 
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caſe, the executor of the executor take upon him the admini- 
ſtration of the goods of the firſt teſtator, he cannot refuſe the 


adminiſtration of the goods of the latter: but he may take upon 


pier 3722 him the latter and refuſe the former. But if the executor re- 


fuſe to adminiſter to the firſt teſtator before the ordinary, or die 
before the probate of the will, and he hath made a teſtament 
and appointed an executor therein; in theſe caſes, it ſeems the 
executor of the executor ſhall not adminiſter the goods of the 
firſt teſtator, but the ordinary muſt grant the adminiſtration 
thereof: and yet if all the reſidue of the goods of the firſt 
teſtator be given by the teſtament to the firſt executor after the 


debts be paid; in this caſe, albeit he die before probate of the 


will, yet his executor ſhall be executor alſo to the firſt teſtator, 
or elſe he ſhall have the adminiſtration of his goods and chat- 
Agjuiged tels granted unto him: and therefore, if A. make his will, 
ae give legacies to B. and D. and give all the reſt of his goods 


caſe, 
make her his ſole executrix, and ſhe die before probate of the 
will, or any election made, not knowing of the will, and E. 
ſue out an adminiſtration of the goods of A. and pay the lega- 
cies to B. and D. and F. ſue out an adminiſtration of the goods 


of C.; in this caſe, the adminiſtrator of C. and not of A. ſhall 
have the goods; for the law doth judge them in C. after the 


debts and legacies paid without any election. 
Bro, Execu- If an executor, after he hath proved the teſtator's will, die 
tor 117. 


20 H. 8. ). inteſtate; in this caſe, the adminiſtration of the goods of the 
8 firſt teſtator not adminiſtred in the hands of the executor muſt 


Terms of the be granted to whom the ordinary ſhall think fit: and if the 


Law, tit. 


Adminiftra- Ordinary pleaſe, he may grant the adminiſtration, de bonis 
tin. non adminiſtratis of the firſt deceaſed, and of the goods of 

the ſecond deceaſed, to one and the ſame perſon : and herein 
the adminiſtrator muſt take care that his adminiſtration have 


ſpecial words for the granting of an adminiſtration of the goods 


of the firſt teſtator, not adminiſtred ; for howſoever ſome hold 

Fiz. Ad- that, by the general adminiſtration, the adminiſtrator ſhall have 
toro. Not only the goods of the executor, but the goods of his teſ- 
tator alſo, yet it ſeems this is not taken to be law at this 

day. we Xs | 

If there be two executors made, and one of them doth refuſe 

Dier 160, before the ordinary, and the other doth prove the will, and make a 
will himſelf and appoint an executor and then die; in this caſe, it 

ſeems the executor of the executor that did prove the will alone 

ſhall have the diſpoſition of all the eſtate, and be executor to the 

firſt teſtator ; and that the ſurviving executor ſhall not meddle 
therewith, for that his election by the death of his companion is 

gone. And if one make two executors, and one of them doth 

Lit. Bro. make an executor and die, and the other that doth ſurvive hath 


beck. 159. 8 I 
Bro. Exe. Accepted the executorſhip ; in this caſe, the ſurviving executor 


5 ſhall have the ſole diſpoſing of the eſtate, and the executor of 


2 the deceaſed executor ſhall not intermeddle therewith : and it 
ie 187, therefore the ſurviving executor die inteſtate, an adminiſtration 
de bonis non adminiſtratis of the firſt teſtator ſhall be granted: 
and if the executor of the deceaſed executor have any of the 
eſtate in his hands, the ſurviving executor may take or recover it 
from him: and if two be made executors, and one of them is 
incapable; in this caſe, he that is capablc ſhall adminiſter alone. 


5 A It 


and * chattels, after debts and legacies paid, to C. his wife, and * P. 465, 
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If one that is adminiſtrator of another man's goods do make Dier 352. 
his will and make an executor and die; or do die inteſtate, and co. 5. 9. 
the adminiſtration of his goods granted to ſomebody ; in the 
firſt of theſe caſes the executor, and in the laſt the adminiſtrator, 
unleſs he be made adminiſtrator of theſe goods alſo, ſhall not 


* meddle with the goods of the firſt deceaſed: but the ad- 


miniſtration of the goods of the firft deceaſed in the hands of 
the adminiſtrator not adminiſtered, muſt be granted again. 
And hence it is, that if the adminiſtrator of my goods have a 
judgment for a debt due to me, and he die before execution, and 
make an executor, or die inteſtate, that, in this caſe, his exe- 


cCutor or adminiſtrator ſhall never have execution of this judg- 


24. Where an exe- 
cutor oradminillra- 


tor may accept or 
_ refuſe the executor» 


ſhip or adminiſtra- 
tion, and how: and 
where he may be 
executor after he 


hath refuſed, or not: 


and what act or in- 


termedling with the 
goods of the dead 


ſhall be ſaid an 
adminiſtration, and 
what not. 


ment. And the ſame law is of the adminiſtrator of my execu- 

tor in this caſe. e e 8 

An executor or adminiſtrator may accept or refuſe the execu- N 
torſhip or the adminiſtration at his pleaſure; and therefore he 1 
may at any time before he hath intermeddled with the eſtate e.. 
as executor or adminiſtrator, refuſe it; and if he be ſued by 

any as executor or adminiſtrator, he may plead, ne unques exe- 

cutor, i. e. he was never executor or adminiſtrator, and did never 
adminiſter : and if it be true, he ſhall by this means avoid the 

ſuit; for a man ſhall not be compelled to take ſuch a charge 

upon him whether he will or no. If therefore there be many 
executors, or an adminiſtration be granted unto many: and 

one of the executors prove the will in the name of the reſt, or 

one accept the adminiſtration in the name of all the reſt, yet the 


reſt may refuſe to accept it, and plead in any ſuit againſt them 
that they are not executors or adminiſtrators. But as an exe- 


cutor or an adminiſtrator, after he hath once legally refuſed the 


executorſhip or adminiſtration, can never after intermeddle there- 


with: fo after he hath once legally accepted thereof (that is) 


hath done any thing as executor or adminiſtrator, and which is 


proper only for an executor or adminiſtrator to do, he can never 
after refuſe it. And his acceptance of part, in this caſe, will 
make him chargeable with all, except it be in the caſe before, 
of an executor, who may accept of the laſt executorſhip, and 
refuſe the firft. 1 Sy | 
If the executors, being cited to come in and prove their will, co. g. 35. 
appear before the ordinary, and refuſe to adminiſter and to prove #74" 


niſtra ion 6. 
the will, they cannot afterwards accept it or intermeddle with 3 . 
it. But herein this difference muſt be obſerved ; that where nittaion 


32. Exec u- 


there be many executors named and made, and, they being d. 


cited, ſome of them only do appear and refuſe to accept it 5 5 5: 


(the reſt of the executors being then living) and after ſome or 45s. 

. . ler 100. 
one of the reſt of the executors prove the will, or take upon him 21 te. 2;, 
the executorſhip ; in this cafe, and notwithſtanding this refuſal, 


they that do refuſe may afterwards at any time, at leaſt during 


the life-time of their co-executors that did accept it, accept 


* P. 407. 


thereof, and intermeddle therewith as far forth as either of the 
reſt. And therefore, in this caſe, howſoever the executors re- 
fuſing ſhall not be charged in any ſuit againſt all the executors 
for any thing due from the teſtator, but they may by their plea 
avoid it; yet the executors accepting cannot ſue for any * thing 
due to the teſtator, nor be ſued for any thing due from the teſta- 
tor, but they muſt ſue and be ſued in the names of themſelves 
and their co-cxecutors that do refute alſo. And if there be three 

exccutors,: 


Of TESTAMENT. 


executors, and two of them prove the will, and the third refuſe; 

vet this third executor alone may releaſe any debt due to the teſta- 

tor. But if there be but one executor made, and he alone, or if 

there be many made, and they do altogether refuſe before the or- 

dinary to take upon him or them the adminiſtration; in this caſe, 

the teſtator is ſo far forth ſaid to be dead inteſtate; and thereupon 

therefore the ordinary may grant the adminiſtration of the goods 

of the deceaſed, and then the executor or executors can never after 

accept thereof, or intermeddle therewith. And if one or more 

of the executors refuſe, and the reſt accept, if he or they which 

accept die before he or they that refuſed accept; it ſeems in this 

See thecaſes Caſe they can never afterwards accept it, but the adminiſtration 

elo. muſt be granted, . 

If one be ſued as executor or adminiſtrator, and he plead to 

the ſuit e ungques executor, i. e. he was never executor or ad- 

miniſtrator, if he have not in truth intermeddled before; this 

plea is a refuſal of the executorſhip or adminiſtration, and there- 

fore he can never afterwards accept or intermeddle with the 
executorſhip or adminiſtration. | | 

Co. . 37 Every intermeddling with the goods of the deceaſed, or with 

34. 


3+. the office and work of an executor, ſhall not be ſaid to be ſuch an 
Kelw. 


Chap. 23. 


447 


Kelw. . adminiſtration as to amount unto an acceptance of the executor- 


ſhip or adminiſtration, and ſo to make a man chargeable as exe- 
Aiminiftra- Cutor or adminiſtrator. And therefore if a man that is an exe- 
wor 35 36- cutor or adminiſtrator do only lay up and preſerve the goods of 
miaiſtrator the deceaſed ; or command another to take away the goods of 
Bro. Execy- the deceaſed from one that hath them in his keeping; or ſce the 
tor 195. deceaſed buried in a decent manner, and for that purpoſe uſe, 
ber 135- and if need be ſell, ſome of his goods to do it; or make an in- 
ventory of the goods and chattels of the deceaſed ; or prove the 
teſtator's will with his own money; or take his own goods 

lying amongſt the goods of the deceaſed; or take and uſe 

ſome of the goods of the deceaſed only by miſtake, or as a 
treſpaſſer, or by the delivery of another; or take and diſpoſe 

any of the goods of the deceaſed, when the executor or 
adminiſtrator doth challenge them as his own, and in his own 


right; or if he redeem any of the goods of the deceaſed with 


his own money when they are pledged to the full value, 


and the day of redemption is paſt ; as neither of theſe acts 
will make a ſtranger an executor of his own wrong, ſo nei- 
ther will they amount to an acceptance of the executorſhip, 
and make the executor or adminiſtrator chargeable as executor 
or adminiſtrator (1). But if a man that is an executor or ad- 
miniſtrator ſhall ſue by that name for any debt due to the de- 
ceaſed ; or being ſued * by that name for any debt or duty due 
from the deceaſed, ſhall imparl to the ſuit, or plead any other plea 


Executor of his 
Own wrong. 


P. 458. 


beſides ne unques executor; or ſhall take into his hands the goods 


of the deceaſed, and convert them to his own uſe, and alter 
the property by ſale, gift, or otherwiſe, and all this as the goods 
of the deceaſed ; (and ſo it ſhall be intended againſt him if he 
do not declare the contrary, that he doth take and uſe them as 
his own, Sc.) or if he deliver the goods of the deceaſed to cre- 
ditors or legataries in ſatisfaction of their debts or legacies ; or 


_ — ts. 
n — 


(1) See fully what act or degree of intermeddling will make any one an executor de ſen tort, what remedy 
may be had againſt him, and what acts of his ſhall be valid, in Vent. Of, Ex. 172 — Swino, 337. — 04. Orp. 


Leg. 90. Bac. Abr. Executors, Cc. (B. 3.) and pe. numb. 33. f 
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receive any debt due to the deceaſed, and give a releaſe for the 
ſame ; or releaſe any debt due to him -before it be paid ; or 
pay any debt due from the deceaſed, except it be with his own 
money; any or either of theſe acts will amount 8 an accept- 


ance of the executorſhip; and therefore after an executor or 
adminiſtrator hath done any ſuch act, he can never after refuſe 
the executorſhip or adminiſtration. 
If a woman ſole be made an executrix to le r * ſhe Bro. Execu- 
' marry a huſband before ſhe intermeddle with the eſtate, and“ 
then her hufband doth adminiſter ; this is ſuch an acceptance 
as will bind her, and ſhe can never iftetwards refuſe it. 


25. What things an The executor or adminiſtrator ſhall have by virtue of his exe- ce. faper 


ue or admini- cutorſhip or adminiſtration all the chattels real and perſonal of 113. 8 
—_— TY the teſtator, as well thoſe that are in poſſeſſion, as leafes for 68. e. 
torſhip or admini- years of land, rent, common, or the like, grants of next ad- Plow rr. 
ng HE NOR vowſons, and preſentations, wardſhips of heirs by reaſon of te- 39, 76. 
Pirſt in reſpe& of the NUTCS in capite, or Knight's fervice, corn growing and cut, trees, * 225 
nature of the thing. and graſs cut and ſevered, cattle, money, plate, houſhold- Raf, i + bop 
and the like; as alſo thoſe that are in action, as right and Ke. 118. 
intereſt of executions upon judgments, ſtatutes, obligations, 
cauſes of action, and the like; he ſhall have alſo all other 
things that are of the nature of chattels. And therefore the ve, fore | 
executor or adminiſtrator ſhall have the two years of the heir %* 79 
female that is in ward; a relief or an advowſon that is fallen; 283. 2 
and yet if a biſhop have title to preſent by the vacation of a h. #5. 
church, and then he die; in this cafe, the King, and not the 4s. 
executor or adminiſtrator of the biſhop, ſhall preſent. And if 
the Lord have a greater eſtate in the ſeigniory than for life or 
years, it is ſaid the executor or adminiſtrator ſhall not have the 
relief. And the executor or adminiſtrator of the Lord fhall | 
have fines aſſeſſed upon the tenants upon their admittances in 
the Lord's time. And if I make a feoffment in fee, gift in «Sr. ;2: 
tail, or leaſe for life, rendering rent, and the rent is behind, 8 
and then 1 die ; in this caſe, the arrearages of rent due to 50 575 
me in my life-time ſhall go to my executor or adminiſtrator in 
the nature of a chattel. So if a rent be granted out of land to 
me in fee-fimple, fee-tail, for life, or years, and it be not paid 
to me in my life-time ; theſe arrearages ſhall go to my executor, 
* P. 409. or adminiſtrator, and not to any * other. And fo alſo if a ar. x. n. 
parſon have an annuity in fee in the right of his church, and 
it be behind, and the parſon die; in this caſe, the executor or 
adminiſttator, not the ſucceſſor of the parſon, ſhall have the ar- 
rearages, And if I be ſeiſed of land and poſſeſſed of a ſtock e Dir 275. 
of cattle, and let it to another for years, and he covenant by the 
leaſe to pay me and my wife, our heirs and aſſigns, one hundred 
pounds by the year, during the term; in this caſe, after my 
death, and my wife's ſurviving me, her executor or adminiſtra— 
tor, and not my heir, ſhall have this payment. And if one f Co. 4. 64, 
ſeiſed of land in fee, make a feoffment of it to me, excepting 
the trees, and after grant me the trees for years; or if he make 
me a leaſe of the land firſt for years, and after doth grant me the 
trees for a number of years, to begin after the end of the term 
of the land; in both theſe caſes, I have the trees in the nature 
of a chattel, and if I die my executor or adminiſtrator ſhall have 
them. * And if a man grant to me the next preſentation to the 8 
church of D.; in this caſe, if I die, my executor or adminiſtra- 527 


tor ſhall have it as a chattel. And my wife ſhall have fo much hs 
of numb. 7, 
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of her wearing apparel, as is neceſſary and convenient for one in 
her eſtate and condition ; and therefore that ſhall not go to m 
executor. But ſo much of her wearing apparel as ſhe hath ſuper- 
fluous, and more than neceſſary for her, ſhall go to my executor 
i Bro. Chat» Or adminiſtrator after my death (1). And the charters and evi- 
en  dences, that do concern any of my chattels which my executor 
or adminiſtrator is to have, ſhall go with the ſame chattels. So 
alſo any charters whatſoever, if they be pledged to me for money, 
thall go to my executor or adminiſtrator until the money be 
paid. But otherwiſe thoſe deeds and evidences, that do belong 
to the heir as incident to the inheritance, ſhall not go to my 
executor or adminiſtrator after my death. But matters of truſt, 
and ſuch things as are perſonal, as offices of truſt, wardſhips by 
reaſon of a tenure in ſocage, or jure nature, or the like, ſhall. 
not go to the executor or adminiſtrator after -the death of him 
Plow. 293. that hath them. So an executor or adminiſtrator ſhall not have 
9 % the graſs and trees growing on the ground, no more than the ſoil 
Kelw, 113. Or ground itſelf whereon they grow. So an executor or admini- 
Numb. J. ſtrator ſhall not have the incidents of a houſe, as glaſs, doors, 
| wainſcot, and the like, no more than the houſe itſelf; nor pales, 
walls, ſtaulks, fiſh in ponds, deer, or conies in parks, pigeons 
in pigeon houſes, or the like. „ 
be. 10.87. If a leaſe for years of land be granted to me and my heirs, Secondly, in reſped 
740. Or to me and my ſucceſſors, and I die; my executor or admini- of the caſe. 
cones, ſtrator, and not my heir, ſhall have this term. The ſame law is, 
F.N.B. 119. if a wardſhip, or the next advowſon of a church, be granted unto 
me and my heirs; or if a covenant or an obligation be made to 
me and my heirs : for in all theſe caſes this is ſtill a chattel in 5 
* me, that ſhall go to my executor or adminiſtrator, and he only # P. 40. 
ſhall take advantage of it. And if my heir or ſucceſſor happen 
to get the deed, the executor or - adminiſtrator may recover it 
from him. And if a leaſe be made to me for twenty years, 
without naming my executors or adminiſtrators or aſſigns in the 
leaſe ; in this caſe, if I die, my executor or adminiſtrator not- 
s Nes tems withſtanding ſhall have it during the term. * And if a leaſe 


of the law, 


tir. aliens, for years be made to a biſhop and his ſucceſſors, and he die; 
h Co. tuper His executor or adminiſtrator, not his ſucceſſor, ſhall have it. 
46. | 
And if a man be poſſeſſed of a term of years of land, and grant 
it by deed, or give it by will, to me and my heirs, or to me 
$7 5 „and my heirs male; or deviſe it by will to A. for life, the re- 
Plow. 524. mainder to me and my heirs; in theſe caſes, I ſhall have theſe 
terms of years as chattels, and after my death my executor or 
u Lit. ſect. adMiniſtrator ſhall have them. And if a man grant a rent out : 
of his land to me and my heirs for twenty years, and I die; my 
i M. 7. Jac. executor or adminiſtrator, not my heir, ſhall have this rent. And 


Co, B. 


war's caſe. if a rent be granted to me, my heirs and executors, during the life 
Lit. ſect, 


8 of I. S. and for one half year after, and I die; in this caſe, the 


— 


(1) The wife after the death of her huſband ſhall have convenient apparel for her body, not the exe- 
cutors of her huſband; and of this convenience the court muſt be the judge. But ſhe ſhall not have 
exceſſive apparel and if ſhe takes more than is convenient, ſhe ſhall be taken to be an executor of her own 
wrong.—4 Burn's Ecc. Law 246. which cites 1 Roll. Abr. g11.—Law of Teſt. 383. Bona paraphernalia 
are not deviſable by the huſband from the wife, any more than heir looms from the heir; ſo that the right 
of the wife to the bona paraphernalia is to be preferred to that of a legatee—per Lord Chancellor Macclesfield, 
in Tipping v. Tipping, 1 Pr. IVms. 729.—See more amply what things are includedin the bona paraphernalia, 
and how far the widow is juſtified in retaining, or enabled to recover them, Com. Dig. Baron and Feme 


(F. 3.) - Bac. Ar. Executors (H. 4.)—2 Black. Com. 4.36.1 Waid 1 36.— God. Orp. Leg. 130.—Vin. Abr. 
Executors (Z. 5.) 80 | 
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half years rent ſhall go to my executor or adminiſtrator, and 

not * my heir. And if I be ſeiſed of land in fee, and make bir ;, 
a leaſe for years of it rendering rent, and then deviſe this rent 

to a ſtranger, and the deviſee die; in this caſe, his executor 

or adminiſtrator ſhall have it. And if the leſſee for life make co. 5. 12. 
a leaſe for years abſolutely ; this in law is a leaſe for ſo many 


years if the life ſo long live, and ſhall go to the executor or 


adminiſtrator after his death. 
If I have a box, cheſt, or trunk, "hai my writings that gi, Fre. 


do concern my inheritance do lie, and the ſame is open, and 3 
not ſealed or locked: in this caſe my executor ſhall have it; Fit. Exccu- 


but if it be locked or ſealed, contra: for then it ſhall go to 
him that is to have the writings as incident thereunto. And 
yet if there be any money, plate, or any other ſuch like 
thing in the cheſt alſo ; my executor ſhall have that thing. 

The incidents of a houſe, as glaſs-windows annexed with Co. Ar 75 3 


nails or otherwiſe to the windows, the wainſcot fixed by nails, 


ſcrews, or irons put through the poſts or walls, tables dormant, 
furnaces of lead and braſs, and fats in a brew and die houbs 


_ ſtanding and faſtened to the walls, or ſtanding in or faſtened 


to the ground in the middle of the houſe, (though faſtened to 
no wall,) a copper, or lead fixed to the houſe, the doors within 
and without that are hanging and ſerving to any part of the 
houſe, ſhall not go to the executor or adminiſtrator to be divided 
and ſold from the houſe, albeit the executor or adminiſtrator 
have a leaſe for years of the houſe, and by that means hath the 
houſe alſo. But if the glaſs be from the windows, or there be 
wainſcot looſe, or doors more * than are uſed that are not 
hangin „or the like: theſe things! ſhall 80 to the executor or 
ED. 


If I make a W to I. S. of land, on * that if 1 


he pay me, my heirs or aſſigns, or my heirs, executors or N 
adminiſtrators, a hundred pounds ſuch a day, that the feoff- 


ment ſhall be void, and I die before the time of payment; in 
this caſe, if this money be paid at the day, my executor or 
adminiſtrator, and not my heir, ſhall have it. 

If one be ſeiſed in fee of lands whereon there are trees > grow- 8 
ing, and he make a feoffment of the land to me, excepting the 148. 
trees, and afterwards he doth. ſell me the trees for ever, and 


after I die; in this caſe, my executor or adminiſtrator ſhall not 


have theſe trees, as they ſhall in caſe where the feoffor doth grant 
them to me for years. And if I be ſeiſed of land in fee, and I 
make a leaſe for life, or years of it, excepting the trees, and after- 
wards I die; in this caſe, my executor or adminiſtrator ſhall not 


| have theſe trees, but they ſhall go in both caſes with the land. 


If a leaſe be made for life, or years, of land, whereon a houſe Co: 4. 63. 
is ſtanding, or timber is growing, and the houſe is proſtrate, '* ** *# 
or the timber is cut or fallen down (by whomſoever or what 


means ſoever it be;) the materials of this houſe, and this timber, 
is now become a chattel ; and therefore, if the leaſe be without 


impeachment of waſte, it ſhall go to the leſſee, and after his 
death to his executor or adminiſtrator ; but if the leaſe be other- 
wiſe, it ſhall go to the leſſor, and after his death to his execu- 
tor or adminiſtrator. But if the timber be cut for reparations 
only, or the leſſee will employ the materials of the houſe to build 
it again, and the leaſe do continue, it may be ſo employed, and 
then the executor or adminiſtrator of the leſſor may not take = 


aeg @& TE8STAMENTT.. 


co 11 
Perk, 


58. 


Co. ſuper 
Lit. 388. 


Dier 316. 
Doct. & St. 


Perk, ſect, until the corn be ripe, if he that doth ſow it die before it be cut 


59. 


Co. 2. 93. 


Hil. 7 Jae. 
B. R. per 
Curiam. 


F. N. B. 120. 
Fitz. Cove- 
nants 17. 


Dies 24. 


If one be ſeiſed in fee· ſimple of ground whereon trees do grow, 


and he ſell me theſe trees for money, and afterwards I die before 


they be cut; in this caſe, my executor or adminiſtrator ſhall 
have and may cut them. 85 | 


If the King's tenant by Knight's ſervice in capite be ſeiſed of 


a manor whereunto an advowſon is appendant, and the church 


become void, and the tenant dieth, his heir within age; in this 
caſe, the King, and not the executor or adminiſtrator of the 
tenant, ſhall have the preſentation. And yet if in this caſe 
the land be held of a common perſon, the executor or admini- 
ſtrator, and not the guardian, ſhall have it. 3 


In all caſes we ore" where a man doth ſow land, whereof 


and wherein he hath ſuch an eſtate as may perhaps continue 


and ſevered, his executor or adminiſtrator ſhall have it: as if the 


| huſband ſow the land whereof he hath an eſtate in fee-ſimple, fee- 
tail, for life, * or for a certain number of years, in the right of * 
his wife, and die ere it be ripe ; in this caſe, the executor or ad- 


miniſtrator of the huſband, and not the wife, ſhall have it. And 


if one that holdeth land for the life of J. S. ſow the land, and J. . 
die ere it be ripe and cut; the executor or adminiſtrator of the te- 


nant ſhall have this corn. And if tenant in tail, or in dower, ſow 
the land they do ſo hold, and die ere it be cut ; the executor or 


_ adminiſtrator, not the iſſue in tail, nor the heir, or him in re- 
verſion, ſhall have it. Se if the huſband make a feoffment in 
fee to the uſe of himſelf for life, and after of his wife, Ge. 


and he ſow the land, and after die; his executor or adminiſtra- 


tor, not his wife, ſhall have the corn. But if a feoffment be 
made to the uſe of the huſband and wife together in fee, or for 
life, and the huſband fow the land; in this caſe, the wife, not 


the executor of adminiſtrator of the huſband, ſhall have the 


corn. So if leflee for years certain ſow the land a little before 


the end of his term; and the term end before it be cut; in this 

caſe, he that is to have the land, not the executor or ad- 

miniſtrator of the leſſee for years, ſhall have the corn (1). 
If there be tenant for life, the remainder in fee of a tenancy, 


and the Lord grant his ſeigniory for life, and after he in remain- | 
der in fee of the tenancy die, his heir within age, and after 


the Lord die, and after the tenant for life die; in this caſe, the 
heir, and not the executor or adminiſtrator of the Lord, ſhall have 
the wardſhip. OT EY cy 

If one be ſeiſed of land in fee, and make a leaſe for years 
rendering rent at Michaelmas, or within ten days after, and the 
leflor happen to die during the term after Mzchaelmas, and be- 
fore the ten days expired; in this caſe, the heir of the leſſor, 
and not his executor or adminiſtrator, ſhall have the laſt half 
year's rent due at Michaelmas. 3 N 

If one grant a rent in fee, and grant withal that, if the rent 
be behind, the grantor ſhall forfeit twenty ſhillings nomine 
pœnæ to the grantee and his heirs, and the rent is behind, and 


the grantee die; in this caſe, his executor or adminiſtrator, not 


his heir, ſhall have this money that is forfeit already. So if 


one make a feoffment in fee of land, and the feoffee doth cove- 


nant to do divers things to the feoffor, et quoties defectus fuerit, 


8 


431 


P. 472. | 


— 


(1) See before, as to the doctrine of emblements, in fo. 243 & 414 and the references in the notes there- 
unto reſpectively. 
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* P. 473, 


Huſband and wife, 


politic be poſſeſſed of any goods or chattels in their own right ;; 
and die; theſe ſhall go to the executor or. adminiſtrator, as &. ſuper 


Of a TESTAMENT. Chap. 23. 


&c. that he ſhall forfeit to him and his heirs five pounds, and 
the feoffee doth fail and break his covenant divers ways, and 
the feoffor dieth ; in this caſe, his executor or adminiſtrator, 
not his heir, ſhall have and recover all the Wanne that are 
paſt. 

If a Biſhop, Parſon, Vicar, Maſter af's an hoſpital, or r any body 8 4 


Perk TT 


Lit. 46. 


not to the ſucceſſor, of ſuch a perſon. And albeit ſuch things be 
granted to * them and their ſucceſſors, yet their executors and 


_ adminiſtrators, and not their ſucceſſors, ſhall have it. But if 
a corporation aggregate, as Dean and Chapter, Mayor or com- 


monalty and the like, have any goods or chattels in right of their 
corporation, and. any of the heads or members thereof die; the 
executors or adminiſtrators of ſuch perſon ſhall not have them: 
but they ſhall continue in ſucceſſion with the corporation. | 
An executor or adminiſtrator ſhall have the benefit of a pardon Co. 6. 30. 
granted to the deceaſed, and ſhall have advantage of any error in en. 
any outlawry againſt the deceaſed, and have reſtitution of the 


goods forfeit thereupon, 


The executor or adminiſtrator of a woman 1 that hath a huſ- 25 175 
band, ſhall have, by right of his executorſhip or adminiſtration, Flo, 293. 


all actions, rights, and titles to any chattels, and poſſibilities, 92. 
and things of that nature, which the wife had before the mar- 
riage, and which fell to her during the marriage; for theſe 


things the huſband ſhall not have by the intermarriage after his 


wife's death, as he ſhall have all the reſt of her goods and chat- 


tles: except he have them as executor or adminiſtrator to her, 
as he may be. And if ſuch a woman have any goods or chat- 


tels as executrix to another, her executor or adminiſtrator, not 


her huſband, ſhall have theſe alſo; for ſhe hath theſe goods in 


another's, and not in her own right. 


If I have any goods or chattels in joint-tenancy wich another, Lit. feet 


as if a leaſe be made of lands to me and another for years, or a 1 dk. 


horſe or other chattel perſonal be given or granted to me and 8 566- 


another; in theſe caſes, if I die, my.executor or adminiſtrator 320. 321. 


ſhall not have any part of theſe goods or chattels; but the 


other ſurviving joint-tenant ſhall have them all. But other 
wiſe it is of the goods and chattels that I and another have 
in common. And therefore if I and another have goods and 


chattels in that nature as before; and he, or I, grant that 


which deth belong unto us thereof unto a ſtranger; in this caſe, 
the ſtranger, and him of us two that hath kept his part, are 
tenants in common of the things; and therefore, if either of us 
die, the part of him that dieth in the goods and chattels ſhall 
go to his executor or ee and not to the other tenant 
in common. 

It I have a judgment for land in a = or mixt action, and Fitz. Bete. 
for damages recovered in the ſame ſuit, and I die; in this caſe, 1, 
my executor or adminiſtrator, not my heir, ſhall ſue execution for 
and recover the damages, but not for the land. So if I recover 
damages againſt another for the detaining of my charters, and 
die; my executor or adminiſtrator ſhall recover the damages, 
but the heir ſhall have the charters ; and the heir muſt ſue his 
ſcire facias for the charters, ere the executor can ſue for the 
damages. Alſo if I recover any debt or damage in any ow 
| {ona 


Chap. 23. „N. 


Co. 6. 18. 


9. 38. 
Plow. 


2. 6. 


Co. 8. 135. 
9. 39» 
Vier 255» 
Weſtm. 2. 
cap. 20. 

31 Ed. 3. 
c. 11. 


27. o 
Mo the will. 
9 Ed. 4. 47 
36 H. 6. 7. 
Fitz. Ad- 
miniſtrator 


ſonal action; my executor * or adminiſtrator ſhall recover and 
have this. See more infra at numb. 39. | 
The power and intereſt which the executor hath is wholly b 
And hence it is, that an executor, whether he be ab- 
ſolute or conditional, while he is executor, may do any thing 
as executor, (except only, ſue for debts and duties due to the 
teſtator) as well before the probate of the will, as he may do after, 
for before the probate he may enter into and ſeiſe the goods and 
chattels whatſoever they be, or give power to another ſo to 


do: and if any of them be taken or kept from him, he ma 


have an action of treſpaſs, or a replevin to recover them; he 
may give or ſell any of the goods or chattels ; he may pay any 
of the debts due from, and receive or releaſe any debts due to, 
the deceaſed (1). But it is otherwiſe in the caſe of an ad- 


miniſtration; forin as much as his power and intereſt is given to 


453 
P. 474. 


26. What an exe 
cutor may do by 


virtue of his execu- 


torſhip: and the 
power of an execu- 
tor, adminiſtrator, 


or ordinary. 


him wholly by the adminiſtration, therefore he can do nothing 


until the adminiſtration be granted. And yet in this caſe, as to 
the goods taken away before the adminiſtration, the adminiſtra- 
tion ſhall have ſuch a relation as to give the adminiſtrator an 
action for them. But otherwiſe, after the adminiſtration is 


granted, the intereſt and power of the adminiſtrator is equal 


to and with the power and intereſt of the executor. 
it is otherwiſe of the power and intereſt of the ordinary; for 
howſoever it ſeems by the ancient common law he might ſeiſe, 
preſerve, give, grant, and diſpoſe the goods of the inteſtate 
to pious uſes, yet might he not ſue for the goods or debts 


due to the inteſtate, no more than he might be ſued for any 
debt due from the inteſtate; and at this day he may only 


keep and preſerve the goods of the deceaſed until adminiſtration 
be granted; and ſue him, in the court of the ordinary, that doth 
detain the goods from him; and perhaps may ſue him that ſhall 


for in caſe where there is an executor made that is capable, &c. 
he is not to meddle at all with the eſtate until the executor 
refuſe : and where there is no executor, or that the party is dead 


inteſtate, the ordinary 1s preſently to commit the adminiſtration 


And yet 


take the goods out of his poſſeſſion; for he may not ſell or 
give the goods of the deceaſed, nor receive or releaſe any debts ; 


to the neareſt of the kindred; which when he hath done, his 


power is at an end ; for it is doubted of ſome whether he ma 
repeal an adminiſtration without cauſe or not : but it hath been 


clearly held by 


if he do go about it, either before or after the granting of the 


letters of adminiſtration, the adminiſtrator may have a prohibi- 
Fi. x3 Ja. tion. 


And accordingly divers have been granted : and yet not- 


Co. Co. B. withſtanding it ſeems this courſe is uſual ; and prohibitions not 
caſe, Trin.3. Often granted at this day. * An executor or adminiſtrator may, 
Jaco aſe. after the death of the deceaſed, enter into the houſe where the 
Co. 9. Te. deceaſed lived, and where he died, and where the goods are, 
therlic'scaſe, 


Lit, ſect 69, 8 2 
Plow. 281. convenient and reaſonable time, 


Bro Execu- 
tor, 129. 


and take them away, and juſtify it; but he muſt do it within 


as within thirty days after his 
death or thereabouts, and in a quiet and fair manner, when the 


all, that he may not diſpoſe of the eſtate 


_ afterwards ; and that he hath not power to enforce the admini- 
ſtrator to give portions to children out of the eſtate ; and that 


. 


(1) See more amply what acts an executor may do before proving of the will, and how far ſuch acts are 
valid, in caſe the executor afterwards dies before probate, in Went. OF. Ex. 34.—Ged. Orp. Leg, 144.—Bac. 
Abr. Executors, Cc. (E. 4).— Vin. Abr. Executors (A. a.) Com. Dig. Adminiſtration (B. g.) 
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Of a TESTAMENT. Chap. 23. 


door is open, Sc. He may keep any of the goods of the =P: 


| deceaſed, ſo as he pay or lay out as much of his own money in 


and about the adminiſtration of the ſame eſtate. * He may, if _ 543. 
he wants money to diſcharge funerals, or pay debts, ſell any 
of the chattels real or perſonal whereof the deceaſe died poſ- 


ſeſſed; and that albeit the thing in particular be deviſed: as if a 


man be poſſeſſed of a term of years inter alia, and deviſe the 
ſame term to J. S.; the executor or adminiſtrator, notwithſtand- 
ing this deviſe, may at any time before aſſent given to the lega- 
cy, if he have not aſſets to pay the debts, ſell this term, and 
the legatee is remedyleſs. And fo he may do alſo albeit there be 


enough beſides to pay the debts, and he have no need ; but 


then in this caſe the legatee ſhall have ſome relief in a court. 
of equity againſt the executor or adminiſtrator for damages, but 
the ſale is unavoidable. An executor or adminiſtrator may re- 

tain ſo much of the eſtate as to ſatisfy his own debt firſt, if any co. 5 28. 


Plow. 184. 


be due unto him. And if he have enough to pay all the debts 
and legacies, he may pay them in what order he will, without 


danger to himſelf, or wrong to creditors or legataries. And 


if he hath not enough, he may pay them in what order he 
will, but not without danger to himſelf. But if any thing 


be due to himſelf, he may pay that firſt of all; and for others 
that are in equal degree, he may pay which of them he will 
firſt. And for the legataries, he may prefer which of them he 
will, or pay one of them his whole legacy, and pay another a 
part of his, or not pay him any part of his legacy, if there be 


no aſſets to do it. But an executor or adminſtrator may not The addition 


to juſtice 


{ell any thing that is given in ſpecial to a legatee, to pay another pus: 
legacy given to another legatee; nor compel a creditor or legatee ge 


to take ſome of the goods of the deceaſed for his debt or le- 2783-22. 


Infant. 


gacy whether he will or no; nor deviſe the goods he hath as 


Flow. 52 bY 


executor or as adminiſtrator; neither can executors or admini- 
ſtrators make diviſion of the goods amongſt them. | 

An infant that is an executor, after the time he is capable, Co. 5. 23, 
hath as much power as another executor of full age ; for he 


may fell the goods, receive debts, and make releaſes for the 


* P. 470. 


monies he doth receive, aſſent to a legacy when debts are paid, 
ſue, and be ſued, as another executor. And he is only diſabled 
to do any thing to hurt himſelf; and therefore if he releaſe a 
debt before he receive it, the Wo is void; and if he aſſent to 
a legacy before the debts are paid, the aſſent is void; and if he 
do any other * act which would be a waſting of the goods in 
an executor that is of full age, it ſhall not bind him. And it Ando w:s 
ſeems that howſoever an infant executor after ſeventeen years ju. Ner- 


of age may ſell any of the chattels perſonal he hath as executor, e. 


allizes2 1 Jac, 


4 — A 


yet that after his age of ſeventeen years, and before he is twenty- : 
one years of age, he cannot ſell a leaſe for years he hath in the s 
right of his executorſhip, but that ſuch ſale is void. 1 
A woman covert that hath a huſband, and is an executrix, Bro. Exce- 5 
Woman covert. cutor 178. { 
may do any lawful act as another executor may do; but ſhe may 152. ; 3 
not do any thing to prejudice her huſband ; as releaſe a debt — 88 © 
befi b id, aff deli bef 6 6 
efore it be paid, affent to or deliver a legacy before the | 
debts be paid, or the like: and yet the huſband himſelf may 2 
do ſo. 2 

2. Theoffce, duty, The office and duty in general of an executor or adminiſtrator co. 3. 133- 
3 8 weine. is, to diſpoſe all the eſtate of the deceaſed wherewith he hath is 
rute and e to do: * Truly, not to convert any of it to his own uſe, but | in 


ordinary. 


1 to 


Chap. 


Doct. & St. 


2 
oW. 5.43. 
Kelw. 64. 


„„ NN 

to the uſe and beſt advantage of the deceaſed, nor to labour 
by any undue practiſe or means to hinder any creditor of his 
debt. 2. Lawfully, to pay debts and legacies in that order 
the law preſcribeth. 3. Diligently, guia negligentia ſemper habet 


comitem infortunium; but more particularly, the firſt duty and Firt, in the fune- 
care of an executor or adminiſtrator, after he hath taken upon rale. 


4 


him the charge of the adminiſtration of the goods and chattels 


of the deceaſed, after the goods are laid up, is to ſee the body 
of the deceaſed, laudably interred according to his rank and 
quality; wherein let the executor or adminiſtrator take this 
caution by the way, not to exceed in funeral pomp, eſpecially 
if it be ſo that the eſtate will ſcarcely reach to pay the debts; 
for let his expences be what they will, the judges (who in this 
are to determine what ſhall be allowed) will allow what the 

pleaſe, and they are pleaſed in ſuch caſes to allow but a ſmall 
matter ; and whatſoeyer the executor or adminiſtrator doth lay 


out more, he muſt bear out of his own eſtate, if he have not 
Dect. & St. 


enough beſides to pay the debts. The ſecond duty and care Secondly, in mak- 


Size. 21 H. muſt be to make an inventory, i. e. a ſchedule containing a true ing an inventory, 


8. c. 5. 
Dier 166. 


Swind, part. 
* e 


7» 8, 9, 10. 


4 


See Probate 


infra at 
numb. 41 0 


Co. 9. 88. 
Flow, 184. 
545 

Dier 80. 


Doct . & St. 


76, 77, 
78. 132. Stat 
33 H. 8. 


4. 54. 59 
60. 8. 132. 
Dier 232. 


32. 


1 


and perfect deſcription of all the goods and chattels of the 
deceaſed at the time of his death; as of his wares, merchan- 
dizes, emblements, and the like, with their appraiſement and 
value, and of none elſe, and of all debts due to him and from him. 
And this muſt be made by and before two of the creditors or 
legataries of the deceaſed (if there be any ſuch and they will do 
it) and two others, or, in caſe they refuſe, by and before two 
other men of the honeſt neighbours. And herein let the exe- 
cutor or adminiſtrator take this caution by the way, not to inter- 
meddle with the goods before he hath done this ; for howſoever 
he may do any act as executor before the inventory be made, 
yet the ordinary may puniſh. this upon him, except it be done 
with the ordinary's licence, who, in this caſe, may give what 
time * he will for the doing of it; and until the inventory be * P. 477. 
made and put in, it ſhall be preſumed againſt the executor or 
adminiſtrator that he hath aſſets in his hands to pay all men; 

and beſides, until this be done, he cannot deduct to ſatisfy his 

own debt firſt, and bar other men by plea. But of the other 

fide, when he hath made and exhibited a true and perfect inven- 

tory of all the goods and chattels, it ſhall be preſumed againſt 

him, that he hath ſo much as is contained in the inventory and 

no more, unleſs more can be proved by witneſſes (1). 3. The Thirdly, in pro- 
third thing whereof the executor or adminiſtrator is to take care, bate of the will. 

is to prove the will if there be be any: and this the ordinary 

will compel him to do, but otherwiſe he may do any thing as 

executor, fave only, ſue actions, as well before probate as after. 

4. The fourth thing whereof the executor or adminiſtrator muſt Fourthly, in pay- 
take care, is to fell and make money of the goods and chattels, deeper. oo 
and to receive the debts due to the deceaſed, and then to pay ot bey ment of 
the debts and legacies due to the creditors and legataries ; debts and legacies, | 
whercin the executor or adminiſtrator muſt be very cautious 
and wary. And for this purpoſe let him obſerve, that all the 
debts muſt be paid before any legacies be paid or delivered ; 
and if there be not enough beſides to pay the debts, any thing 


(1) And this inventory muſt be delivered to the ordinary upon oath of the executor or adminiſtrator, if he 


— 


is thereunto lawfully required 2 Bl. Com. 510, — See further as to the neceſſity and manner of making an 
inventory, in Ment. Off. 50.—4 Burn's Ecc, Law 235,—Com, Dig. Adminiſtration (B. 5.)--Swinb, 420. 


given 
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given by way of legacy may be ſold to make money to pay the 21 Ed. 4.21, 
debts, and the legataries muſt loſe their legacies ; for legatarii — te, 
contendunt de Iucro captando, creditores autem de damno vitando. 97, han, 


And in payment of debts this decorum muſt be obſerved : Birr 32. 
1. Amongſt perſons that are creditors, the executor or admini- 2. 
ſtrator himſelf ſhall be preferred; fo that if any debt be due to d _ 
him, he may deduct to ſatisfy himſelf firſt, albeit others loſe . 74 
their whole debt thereby, and eſpecially then when his debt is 
| in equal degree with others debts (1). 2. After the executor 
: or adminiſtrator is ſerved and ſatisfied his debt, then the King 
| s to be preferred; ſo that if there be any debt due to him, and 
he begin his ſuit for it before any other man can get a judgment 
for his debt againſt the executor or adminiſtrator, his debt ſhall 
be paid before any others. 3. After the King is ſerved and 
ſatisfied his debt, then the debts of common perſons muſt be 
paid. And theſe alſo muſt be paid in this order or manner : 
1. The debts due by record, by any judgment had againſt 
the deceaſed in any judicial proceeding in any court of record. 
2. The debts due by ſtatutes or recognizances entred into by 
the deceaſed ; for the debts due upon judgments muſt be ſatis- 
fied before theſe ; /if judicium prius vel poſterius. 3. The debts 
due by obligations and penal and fingle bills ; for theſe are in 
equal degree, and theſe are to be paid after ſtatutes and recogni- 
zances. And yet if the ſtatute or recognizance be only for per- 
formance of covenants, and no covenant is broken, an obliga- 
tion for the payment of preſent money ſhall be diſcharged before 
P. 478. it. 4. The debts due for * rent upon leaſes of land, or grants 
OR of rents; but ſome ſay that debts due for rent in the teſtator's 
life-time (be the rent reſerved upon leaſes made by or without 
deed, for years, or at will) are in equality of degree with. debts 
due upon ſpecialties. 5. The debts due for ſervants wages 
and workmen. 6. The debts due upon ſhop-books and verbal 
contracts; and yet it is ſaid by ſome, that legacies are to be Aaditien to 
paid before debts due by ſhop-books, bills unſealed, or contracts 14. . 
by word, quod non credo. And amongſt debts alſo that are in 
equality of degree, thoſe that are due are to be paid before 
thoſe that are not due; and thoſe whoſe day of payment is 
already come before thoſe whoſe day of payment is not yet 
come : and yet if the creditor, whoſe day of payment is alread 
come, do not ſue for his debt; until his debt, whoſe day of pay- 
ment is at a day to come, become due, the executor or admini- 
ſtrator may ſatisfy which of them he will firſt (2) And amongft 
debts that are due and already to be paid, thoſe that are firit 
ſued for, are to be firſt paid; or if the creditors begin their 
ſuits together, the executor or adminiſtrator may pay which he 
will of them firſt ; and to pay debts in any other order is danger- 
ous : and therefore for this purpoſe, if the deceaſed owe two 
ſeveral debts of ten pounds a- piece to two ſeveral creditors by 


— 


(1) See accordingly, 1 Roll Abr. 922.—Plow. 543.—An executor or adminiſtrator hath' a right at law, 
in caſe of debts in equal degree to prefer one to another, to retain for his own in the firſt place againſt any 
other creditor, for he cannot ſue himſelf ; and this privilege of retainer is founded on the policy of the 
common Jaw, that executors may not be deprived of one advantage without baving another in lieu of it, and 
that they may not be in a worſe condition than all mankind beſides; but an adminiſtrator may not retain 
againſt his co-adminiſtrator in equal degree; but ſhal] be decreed to account. — See Chapman v. Turner, in 
chancery 26th February 1738. Vin. Abr. Executors (D. 2.) pl. 2. | | 

(2) Though he has nothing left for the other; for until a ſuit is commenced the executor has not legal 
notice of the debt, Dier 32.—2 Leon 60, 

| ſeveral 


0 


— — 
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ſeveral obligations, and the executor or adminiſtrator hath 
enough only to pay one of them, he that can firſt get judgment 
and execution ſhall firſt be ſatisfied; and if the executor or admi- 
niſtrator do afterwards: pay theother his debt, he muſt ſatisfy the 
fcſt:out of his own eſtate. If one that hath: a debt due to him 


from the deceaſed upon a ſimple contract, or the like, ſue the 


executor or adminiſtrator for it, and there be debts due to others 


upon bonds ang bills unſatisfied in. this caſe, the executor. or 


adminiſtrator may not pay this debt, nor may he ſuffer the 
plaintiff to recover in his action; for if he do, and he have not 


aſſets beſides to ſatisfy the debts due upon bills and bonds, he 
muſt ſatisfy ſo much — of his own eſtate, as he hath ſo paid, 
or ſuffered to be recovered from him; for, in the caſe of an 
action brought, he is to plead and to ſet forth theſe debts upon 
 eſpecialties, and to ſay that he hath no more but what is ſuffi- 
cient to ſatisfy them, Sc. and thereby he ſhall bar the plaintiff 


in his action. Ia like manner eit is, if one that hath a debt due 


tot him from the deceaſed upon an obligation ſue the executor | 


or:adminiſtrator-thereupon, and there be debts due to others 


upon judgments, ſtatutes, or recognizances, and the exccutor or 


adminiſtrator ſuffer the plaintiff to recover the debt due upon 


the obligation for want of pleading the judgments, Sc. or 
doth voluntarily pay that debt, and he hath not aſſets beſides 
to pay the debts due upon judgments, Sc. in this caſe, he 


muſt pay ſo much out of his own eſtate towards the ſatisfac- 
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tion of & the ſaid debts due upon judgments, &c. as he hath * P. 479. 


paid of the debt due upon the obligation. But here it muſt 
be noted that no judgment or ſtatute that is diſcharged, or 
is left and ſuffered to lie by agreement to bar others of their 


2 prongs ſhall be any bar to others that ſue for their due debts 
upon obligations, &c. and therefore if any executor or admini- Covin. 


Arator ſhall plead any ſuch judgment, &c. in bar of any other 
debt ſued for by any other creditor, the creditor may by ſpecial 
pleading ſet forth this matter of covin, and avoid the plea 
and bar of the executor or adminiſtrator. If one creditor, 


Vhoſe debt is in equal degree and preſently due and to be paid, 


begin a ſuit againſt the executor or adminiſtrator for his debt, 
and he hath notice that the ſuit is begun againſt him, or the 
action is laid in the county where the executor or adminiſtrator 
doth dwell, or (as ſome have ſaid) in London, (in both which 
caſes, it ſcems he is bound to take notice thereof at his peril) 
and after this ſuit begun, he doth make voluntary payment of 
another debt in equal degree in all reſpects, for which no ſuit is 
begun; this is a devaſtavit in the executor or adminiſtrator, and 
if he have not aſſets to ſatisfy him who began his ſuit firſt, he 
ſhall be compelled to ſatisfy ſo much thereof as he doth volun- 
tarily pay to the other, and that out of his own eſtate: and yet 
an executor or adminiſtrator may make voluntary payment of any 
debt due by record, as by judgment, ſtatute, &c. after ſuch a 
ſuit begun, and juſtify it. If two creditors in equal degree to 
all purpoſes begin to ſue for their debts at one time; in this 
caſe, the executor or adminiſtrator cannot ſafely make voluntary 
payment to either of them, unleſs he have enough to pay them 
both; but his ſafeſt way is to pay him firſt, that in a due 
and legal proceeding (for he may not covinouſly help one 
of them to a judgment ſooner) can firſt recover it by judg- 
ment and execution; and yet if, in this caſe, no ſuit be begun, 
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the executor or adminiſtrator? may make voluntary payment to 
either of them in equal degree of his whole debt, albeit: he have 
no aſſets left to pay unto the other any part of his debt. If A. 
and B. be two creditors in equal degree, and A. begin his ſuit 
firſt; and after B. doth begin his ſuit, and it happeheth that 
B. bona fide without any covin or agreement between him and 


the executor or adminiſtrator, doth get judgment and execu- 


tion firſt ; in this caſe, the executor or adminiſtrator may make 


Covin; 


* P. 480. 


payment to B. firſt of all. But if the executor or adminiſtrator 


doth” by any covin and agreement help B. to his judgment and 


execution firſt, and by this means hes! firſt ſatisfied, if there be 
not enough left to ſatisfy A. he muſt ſatisfy him out of hisowti 
eſtate. If two ſnits begin at or about one time, upon two feve- 


ral obligations, and the executor is forced to plead to them 


both * before either of them hath a judgment, ſo that he cans 


not plead the judgment that the other hath n And he 
ſued for, and after 


hath not aſſets to ſatisfy both the debts 


the plaintiffs in both the ſaits get judgment and execution; 


and here note by the way; that it is policy for a creditor that hath 
caule to ſue an extcutor or adminiſtrator, to be doing betimes, 


Duzre, what the executor of adminiſtrator may do in this caſe: 


and to get judgment and execution as ſooh as he may; for it 


falleth ont in this caſe; that he that doth firſt come ſhall be 


fArſt ſerved (1). After all the debts are paid in ſuch order and 


manner as before, then is the executor or adminiſtrator to pay 


and to deliver the legacies: and herein the executor may pre- 


Fifthly, in making 
an account, 


fer himſelf ſo; that if any legacy be given to him, he may bo. « 5. 
detain and dedu& it, albeit there be nothing left to diſcharge #1. fs. 
the legacies given to others (2) : and after he hath ſatisfied 3" © 


114. 


himſelf, he may ſatisfy and deliver what legaties he will; 


albeit there be not enough to fatisfy all the legatees; or he may 


pay to each of the legatees a part of their legacy, and deduct a 


part out of every legacy, where there is not enough to ſatis- 


fy all the legacies: but if any particular thing, as a leaſe, 
or a horſe, or the like, be given; this muſt be delivered ac- 
cordingly, and may not be fold by the executor or adminiſtrator 
to pay others all, or any part, of their legacies: and if there be 
enough to pay all the legacies, they muſt be paid all according 


to the will: and it is ſaid by ſome, that if an executor or $winb. part, 
adminiſtrator make no inventory of the goods, that he muſt pay WIS 


all the legacies whether he have aſſets or not. The laſt thing an 
executor or adminiſtrator is to take care of; is, to make an 
account, (for it is held that an executor or adminiſtrator is 
not bound in law or conſcience to make reſtitution for perſonal 
wrongs) wherein this is to be known, that the ordinary may, 
if he will, call the executor or adminiſtrator to account con- 
cerning the goods and chattels of the deceaſed, either generally 
or particularly as the caſe requireth ; and that with or without 
the creditors or legataries inſtigation, within a year or what time 
he will; unto which account he may call all. the creditors, and 
legataries ; and therein the executor or adminiſtrator muſt ſhew 


—_—— 
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(1) See more amply as to the order of payment of debts in reſpect of their priority, in Swznb. 455.— 
2 Bl. Com. 511.—Com. Dig. Adminiſtration (C. 2.) Chancery (3 G. 6.)—/'in. Abr. Executors (Q. a.) to 
(X. a.) - Bac. Abr. Executors, Cr. (L. 6.)—Went. of Ex. 1 30. 
(2) But it is ſaid an executor may not prefer himſelf, in retaining his leg ey, as he may a debt due to him 
from tbe teſtator, —See Pretwill v. Stacy, 2 Cern. 434.— Attorney General v. Robins, 2 Pr. Ann. 2 Frm 27 
What 
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what he hath received; and what he hath laid ont, and prove it in 
ſuch ſort as the ordinary ſhall like: and then if it be found he hath 
faitafully and fully adminiſtered; the ordinary may acquit him 
of the burthen, and then he is diſcharged of all ſuits in the 
ſpiritual court; but this account and diſcharge will not help hor 
avail him as all to diſcharge him bf ſuits at the common law (1). 
5. . be. The office and duty 6f the ordinary, after the death of any 
lea. 233 perſon within his dioeeſs, is, if he hear of any will made, and 
120, any executor” appointed, ts eite the executor, and to compel 
Dea. E 5. him to come in and prove the will, and to accept and take upon 
a the adminiſtration of the goods, or to refuſe it; and if P. 481. 
curer ge. the executor refuſe, or if there be àa will made and no executor 
2. Stat. 3. appointed, the ordinary muſt commit the adminiſtration cum 
1 Ed. 1. keſtamento anneuo to whom he ſhall think fit, and take bond of 
. f. 2. the adminiſtrator to perform the will. And if there be no will 
made, he is to grant the adminiſtration of the goods to the next 
of kin, if he or they require it; and if not, to whomſoever 
beſides ſnall deſire it; or, if nobody ſeek it, he may grant letters 
to whom he will ad colligenuum bona defuncti, and thereby take 
the goods of the deceaſed into his own hands: and then it 
ſeems he is to pay therewith the debts and legacies of the de- 
ceaſed, ſo far as the ſamèe will reach, in ſuch order as the exe- 
cutor or adminiſtrator is to pay them. See more of this queſtion 
in numb. 29. mfra(2). © W a thy a 


* 


An executor or adminiſtrator regularly ſhall charge others for 28. Where and how 
any debt or duty due to the deceaſed; as the deceaſed himſelf n ede r 
might have done; and the ſame actions the deceaſed might * in 
have had, the ſame actions for the moſt part the execu- reſpedꝭ of the eſtate 
tor or adminiſtrator may have alſo: and therefore he may 2% Wen deceaſed; 
« Weſt. 2. Have an action of account, d an action of treſpaſs de Bonis 4 and remedy he may 


220 5 . | . * 4 0 ; a+ . * 7 . ' - 
bf. N. B. portatis in vita teſtatoris, an action of debt againſt a gaoler bare egainſt others 
117. 


© Dier 322, Upon the eſcape of a priſoner, * a writ of error upon the ſtatute 3 * 
ao of 27 Els. an attaint upon the ſtatute of 23 H. 8. a writ of 
co. 9. 36. reſtitution upon the ſtatute of 21 H. 8. an action upon the 
extat.gH,6. Caſe, upon the aſ/ump/it of the teſtator, 5 an indempnitate nominis 
*#%.  - wheh the deceaſed's goods are taken upon an outlawry againſt 
* b Bro. ere. another man of his name, an action of covenant for breach of 
; Co. 5. 27. A Covenant made to the deceaſed (3), * an action upon the caſe, 
47H. 4. o. upon the trover and converſion of the goods of the teſtator, * an 
1 Co. 4. ge. ectione firme for an ejectment of the teſtator out of a term, 
| an action of debt for the rent behind in the life-time of the 
m Bro. Exe- deceaſed, ” an action of debt for the arrearages of an annuity due 


cutor 169. 


"Bro.Execy- to the teſtator in his life-time, and a raviſhment or ejectment of 

Co. g. 9. ward for a wrong done to the deceaſed. But an executor or ad- 
miniſtrator ſhall not charge another, or have any action againſt him, 
for a perſonal wrong done to the teſtator, when the wrong 
done to his perſon, or that which is his, is of that nature, as for 
which damages only are to be recovered : and therefore an exe- 
cutor or adminiſtrator cannot ſue another for the beating or 


wounding of the deceaſed, or for a treſpaſs done to him in his 


(1) See further at what time and in what manner an executor muſt account, in Swinb. 464. 

(2) And further as to the office of the ordinary, in Vin. Abr. Executors (A.) — Bac. Abr. Executors, Oe. 
(E.)—Stat. 4 Ann. c. 16. § 16. | —_ | f | 

(3) For a covenant broken in the life-time of the teſtator, the executor, and not the heir or aſſignee, ſhall 
have the action of covenant, although it were a covenant real, which runs with the land, and the damages 


ſhall be recovered by the executor, though not named, as he perſonally repreſents the teſtator, 2 Lev, 
26.—Vent. 175. | 
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cattle, Sen ff en St, ot . or Waſte, done by his tenant in his 
lands. ot theſe are iſgidiytꝰ he perſonal actions which: die with 
thęlperſ ens Accondinghto the rule, a0 * moritur cum 
Denen 21101 Tis Jo bavnzdgtib ei off nent be odd 0 
: -oIf he teſtamentbe.lepy, fr om: the, executor, he may M en 6. 
meg) tq recover ãtoſp the Apiritual court : : ſo if the goods of the 0. 8. * 
5 che kept from him, he may ſus there for them if he will, 
* P. 482. Oh BG a fur eng court .of common lay. :i-Andiif.there: * 
— a Will,, and an executor, made, or two adminiſtrations _ 
toßzet Fa e rightful executor,or adminiſtrator may ſue 
19 4 the wrongful, ad migiſtsator.for. the goods 1 in hiscaſtody. 7x. 
7 a e A onh qut, of his land for life, provided thatlit Co. per. 
all not charge his ꝓerſen, and the rent is behind, and the is 
bet dieth; in this cal ſe, the executor or adminiſtrator; of ©, 
7 y Fg tg may have an action of debt for theſe arrearages. 
If any dent, or arreargges of rent, be due to me upon a grant c.. 4. 5 
" Sek: Oh out, of any land to me, or. reſervation of rent upon any ee 
eſtate; made by mei of land ; in theſe caſes, my executor or 
e may: have. an action of debt for! this rent, or he 
rain for it, ſo long; as the land chargeable with the rent; 
TR ont of wh hich it dgth iſſue, is in his poſſeſſion that ought to 
fa it, or in the Efie, of . one At doth claim 0 or 
under im. - 18! Petting 
If * of my, den Greanty do copyey away. Ankle clein, 18 


we Pe it. wet: * where a man doth ue as executoror STEY 
; tl paſs of 
1 55 130 F. he be an executor, "he muſt. name himſelf fon IT and if an wp" 5g 
ginger ape; miniſtrator, he muſt name himſelf ſo: and-if there be. many exe- en 
wo pd 60 Les vid : cutors, and ſome. accept and ſome - refuſe, / if they bring any 
action, they muſt be all named in the writ: and yet if one exe- 
cutor have goods in his poſſeſſion and he alone ſell them, per- 
haps for this contract he may bring an action for the money in 
his own name; ſo alſo if the goods be taken out of his poſ- 
ſeſſion alone, it is ſaid he alone may ſue for them; but the ſafeſt | 
way in theſe caſes is to ſue in the names of all the executors; for 54 
the poſſeſſion of one of them is ſaid to be the Poſſeſtian of all 
of them (1). 
: 3 An executor or eee regularly ſhall be charged he Co. ſuper 
* We quot ode others, for any debt or duty due from the deceaſed, as the de- 5 1. 
miniſtrator ſhall be ceaſed himſelf might have been charged in his life time, ſo Dier 14.23 


charged by others, far forth as he hath any of the eſtate of the deceaſed to diſ- SHR 
and remedy inan be .CRArge. the. "lame. And therefore if a man bind himſelf by 5 + aig 
had agaiolt kim, or obligation or covenant to pay money, or do any ſuch ue 
uo thing ; ; and do not bind his executors or adminiſtrators: by name; 

in this caſe, the executor or adminiſtrator may be ſued and ma 

be charged as far forth, &c. as if they where named. And yet where 

the covenant is but perſonal, as where one doth make a leaſe for 

years, and the leſſor doth covenant to pay the quit rents, but he 


2 


„ 3 


9＋ A. a 
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(1) Where there are divers executors, the action commenced by them, or againſt them, ou ght to be com- 
menced in all their names, and not in the name of ſome of them only; becauſe they all repreſent the perſon 
of the teſtator, therefore they muſt join in all ſuits brought to recover his eſtate, and as well thoſe who re- 


fuſed, as thoſe who proved the will, muſt be named; but where they are defendants, thoſe only are to be named 
who proved the will, Swinb. 6th edit, p. 324. Des more amply, what actions may be brought by executors 


or adminiſtrators, Wy; in what manner, in Com. Dig. Adminiſtration (B. 13.)—Bac. Abr. Executors, Cc. (N.) 
and apt )—— Int. Of. Ex. 95. — Gad. Orp. Leg, 154. —Vin, A. Executors (. 


doth 


F. N. B. 


| 1. e. 11. 
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doth not ſay during che term; by this it ſeems the executor 
o Co. 9. 86. Or adminiſtrator of the leſſor ſhall not be charged. » An action 


Plow. 332. of the caſc lieth againſt him upon aſumpſit of the ſimple contract 


. N. B. fit is a true debt, a rationabili parte bonorum lieth againſt him; 


3 te 35- a, detinue lieth againſt him for the goods delivered to the de- 


+45 ceaſed, if the executor or adminiſtrator do Mill continue the 
poſſeſſion of. them; and alſo an action of debt lieth againſt him 
for arrearages of account found upon the deceaſed before auditors. 
Ser. 2;£4, The executor or adminiſtrator of the father, that hath levied 
aid of his tenant for the marriage of his daughter, ſhall be charg- 
ed with it, and the daughter may ſue for it, 

The, executor. or adminiſtrator ef a guardian in chivalry, that 
doth commit waſte in the ward's lands, ſhall be charged, and may 

be ſued by the heir for it. 


St If a man, poſſeſſed of a term of years, deviſe it to antes 


F, N. B. 56. 


* and the executor or adminiſtrator of the deviſor, before the aſſent 


to the legacy, doth commit waſte in the land in leaſe; in this 
_ caſe, he ſhall be charged with, and may be ſued for, this waſte 
by him in reverſion : but if the executor die, his executor ſhall 
not be charged with it: for it is a perſonal. wrong that dieth 
with the perſon. 


If a biſhop grant an annuity out of his lands to J. S. for 
life, and die; in this caſe, it ſeems the executor or adminiſtra- 


tor of the biſhop ſhall be charged with the arrearages due in the 
biſhop's time. 


b If a leaſe for years be made. rendering rent, and the rent is 


Pier 370. 


Co. 3 24. behind and the leflee die; in this caſe, the executor or admini- 


22s 


ſtrator of the leſſee ſhall, be charged for. this rent. . So alſo 
if leſſee for years aſſign over his intereſt and die, his exe- 
cutor or adminiſtrator ſhall be charged with the arrearages before 
the aſſignment, but not with any of the arrearages due after the 
| aflignment. 

Bro. Exe- The executor or adminiſtrator of a b or comptroller 
ee wall be charged upon a taille (er tally) of the exchequer 

ſhewed to the teſtator. 


Weſm. 2. he executor or adminiſtrator call be charged for a raviſh- 
3 ment or ejectment of ward by the deceaſed. 


Tv. 7 Jac. The executor or adminiſtrator may be charged in the ſpiritual 
F. N. B. cx. court for tithes due from the deceaſed : but he may not (as it 
| ſeems) be ſued in any temporal court for them. 
Curiazz The executor or adminiſtrator of a man that recovereth a 
Jac, B. R. debt upon a judgment had by the deceaſed, ſhall be chargeable 
_._» With reſtitution, if the judgment be reverſed for error. 


Co. g. 87 An executor. or adminiſtrator ſhall not be charged for any 
F.N.B. 117. 


tun cy perſonal wrong done by the deceaſed ; and therefore no action 


::.4.46. may be brought againſt him for any ſuch cauſe; as becauſe the 
% © * deceaſed did burn the deed of the plaintiff, ſuffer a priſoner at 
IVY his ſuit to eſcape, cut down his trees, eat up his graſs, beat or 
wound the * body of the plaintiff, defame him in his name, or , 
the like ; for all fore are ſaid to be perſonal actions that die 
with the perſon ; neither is therz any remedy to be had againſt 
the executor or adminiſtrator in equity in theſe caſes, neither 
' ſhall he be charged in any action of accompt for any receipt or 


occupation by the deceaſed. And yet perhaps an action of the 


caſe may lie in this caſe : neither will an action of debt lie againſt 
him upon ſimple contract of the deceaſed, but an action of the 


6 B caſe 


4.6f 


of the teſtator, eſpecially . where the ground of the aſſump= * P. 483. 


* P. 484 . 
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the caſe only. Neither will an action lie againſt an executor or 
adminiſtrator upon an arbitrament made in the life-time of the 
deceaſed, albeit it be made in writing. Neither will any action a hee 
lie againſt any executor or adminiſtrator for coſts given in the kl U. u. 
ſtar- chamber or chancery againſt the deceaſed in a ſuit there; Powers 
but when the party dieth, the ſame is loſt : and where a man * 
doth ſue an executor or adminiſtrator in a ſuit, he «muſt ;; Juticee. 
charge him as he is, vis. if he 'be an executor, he muſt ſue 3 8 
him by that name; if an adminiſtrator, then by that name. de. 
And where there be many executors, and have all accepted, 136, 156. 
they muſt be all ſued; but if ſome of them have refuſed perhaps jg. 
the ſuit may be good enough againſt the reſt (1). But other-" 
| wiſe one executor. cannot be charged without his companions, | 
except it be in the caſe of ſummons and ſeverance, and in ſome 
ſpecial caſe where one alone doth the wrong and the like, as 
where one executor alone doth detain the deeds from the heir; for 
in this _—_ he alone may be hg,” See more es at mum. 
9'(2). 1 6 : 5. 7 | 
30. What act one 39A the: executors; las there be more than one, ke they, | 
executor or ad mini- 425, 
never ſo many, in the eye of the law are but as one man; in 4.7.4 


ſtrator lone ma 1% 
do; and where che ad Which reſpęct the law doth eſteem moſt acts done by or to any bio. Exen- 


or laches of one may one of them, as acts done by or to all of them. And therefore 6,“ . 
prejudice or bar 65. 


bis companion, and the poſſeſſion of one of them of the goods and chattels of the 2b. 4.02. 
where not. deceaſed, is eſteemed the poſſeſſion of them all; payment Of tor 10. 
debts by or to one of them is eſteemed payment by or to them 
all; the ſale or gift of one of them of the goods and chattels of 
tlie deceaſed, the ſale and gift of them all; a releaſe made by or 
to one of them, is a releaſe made by or to them all; and the 
aſſent of one of them to a legacy the aſſent of them all. And agua 
therefore if there be two executors, and one of them deliver up rü. F. - 
the obligation to the debtor whereby he is bound, the other 
executor: ſhall not recover it in a detinue. So if two executors 
have lands or goods i in execution, and one of them releaſe all 
his intereſt, this is a total diſcharge of the execution. And. 
pet if in this caſe there be any practiſe between the executor and ju... 
the creditor in this matter, and there be not aſſets beſides to pay +* bh 
all the debts. and legacies, here perhaps the other executor may 
have remedy in equity againſt his co-executor and the creditor. 
But how the law is of adminiſtrators, quære; for ſome think 
* P. 485. that one * of them alſo may ſell _ releaſe debts, ere 80 
actions or the like, without the ot! | 
If one executor attorn to the grant 5 a reverſion; or a rent, bir 210, 
this is as good as if they did all attorn, and will bind all the reſt . 
as in caſe of an aſſent to a legacy; for in this caſe, the afſent of one lie pod- 
will bind all the reſt, albeit there be not enough to pay the debts og 
beſides the legacy given away by aſſent; but his afſent ſhall not 
hurt his co-executors-in a devaſtavit. i ace 
If one executor appear to an action ſued againſt them all, or Co. g. 38. 
lead. d plea to it; this for the moſt part ſhall .be'ſaid to be the a 
appearance and plea of them all, and ſhall bind the reſt: 0 
If two executors ſue together, and one of them is ſantnbdrin# Dier 319. 


210. 


and ſevered ; in this caſe, he a is s ſummoned mil before July; 16 H. 7. 4. 


[ 


— 


— 


* * _ 


(x) See the note to fo. 460. belt, and alſo Went. of. Ex. 95. 

( 2) And further as to what actions may be brought againſt exccutors and adminiſtrators, and in what man- 
ner, in Bac, Ar. Executors, &c.. (P.) Com. Dig. Adminiſtration (B. 14. er Off. Ex. 116. in. 397. 
— Fin. Ar. Executors (H. a.) — God. Orp. Leg. 162. 4 85 2 | 
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ment releaſe the duty; but if the other proſecute to judgment 

firſt, and then he that is ſevered acknowledge ſatisfaction, this 

will not benefit the defendant, nor bar the reſt that are plain- 

tiffs in the judgment. And if three executors ſue, and two are 

ſummoned and ſevered, and the third recover and die; in this 

caſe, the other two ſhall have execution. See more at numb, 27. 
e One executor or adminiſtrator cannot give or ſell any of the zi. What act one 
Plow/ 343. goods or chattels of the deceaſed to another executor or ad- executor may do to 


s 1 | | 12 2 another, and what 
eos miniſtrator; and therefore they may not make diviſion of the ,,eay or action 


goods amongſt themſelves; and regularly one of them cannot one executor or 
ſue another of them. And therefore if one keep, give, or ſell neg 0 
all the goods, releaſe debts, or the like, in the diſturbance of ther, 2 | 
the execution of the will or due adminiſtration of the eſtate ; ” 
it ſeems the other hath no remedy againſt him, except it be in 
the caſe of covin before: but if all the reſidue of the goods and 
chattels after debts and legacies paid be given to one of the exe- 
cutors alone ; and after the debts and legacies paid, the reſt do 
detain it or any part of it from him; in this caſe, perhaps he 
may have ſome remedy againſt them. | 
If the debtor make his creditor and another his executors, 
and the creditor doth refuſe the executorſhip, and the other 
doth accept it; in this caſe, the creditor may ſue the executor 
for this debt: but if both prove the will, and one of them die, 
the ſurviving co-executor cannot ſue the executor of the dead 
_ executor for this debt. And if one make a woman and two others 
his executors, and a creditor before ſhe doth accept of the exe- 
cutorſhip doth marry her; in this caſe, he may ſue the other exe- 
cutors for this debt ; but if ſhe have accepted of the executor- 
ſhip firſt, contra. PRC LEE 3. 
| Plow. $43 A devaſtavit or waſte in an executor or adminiſtrator is when zz. Devafavit quid, 
Dock. & st. he doth miſ-employ the eſtate of the deceaſed, and miſ- arms ſhall be are. 
Pere. ka, demean himſelf in the managing thereof againſt the truſt re- Ne 3 Rk x 
£4,579 poſed in him. * And this may be done divers ways, as 1. When of the deceaſed by 
the executor or adminiſtrator doth beſtow more upon the funeral init, and 
of the deceaſed than is meet, having reſpect to his degree and how he ſhall be 
eſtate. 2. When he doth pay legacies in money, or aſſent to _ thereupon. 
legacies given in other things before the debts are paid, and P. 436. i 
hath not enough beſides to pay the debts. 3. When he doth if 
not pay the debts in that order and manner as is before ſet 
down; but doth pay them firſt that he ſhould pay laſt, and he | 
hath not enough to pay them all. 4. When he doth releaſe a | 
debt or duty due to the deceaſed before he doth receive it; or 
when, the goods of the deceaſed being taken from him, he doth 
releaſe to him that doth take them the action, whereby he 
may recover them. 5. When he doth ſell the goods of the 
deceaſed much under value, eſpecially if it be with covin, as to 
his near friends, to his own uſe, to have money under hand, 
or the like; but otherwiſe to ſell them under value, eſpecially 
where he cannot conveniently make more of them, is no walte. 
Dier 183. All theſe, and ſuch like acts as theſe, are ſaid to be a waſte in 
0148.35 an executor or adminiſtrator ; and being diſcovered againſt him 
Euuies 11 by the return of the ſheriff, (or as ſome think by inqueſt of 
office) it will produce this effect, to make the executor or ad- 
1 miniſtrator chargeable for ſo much as he hath miſ- employed and 
5 waſted de bonis propriis; fo that any creditor may charge him 
for the debt due to him from the teſtator as for his own pro- | 
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11 H. 483. 
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per debt; and for ſo much the execution ſhall be made againſt; 

him upon his own: body, lands and goods: and yet ſo as one bier +10, 
executor or adminiſtrator ſhall not be charged for the waſte of 54 © 
another; for if there be many executors and one of them only. 

doth commit the waſte, he only ſhall be puniſhed for this waſte, 

And the executor or adminiſtrator, if he do commit a waſte in 

the gift or ſale of goods, ſhall anſwer it alone: For he to whom 

the goods are given or ſold, ſhall not be punithed for it; neither 

ſhall the executor- ot adminiſtrator of the executor or admini- 

ſtrator be puniſhed for it after his death. And howſoever the 


huſband ſhall be charged in a deuaſtavit for the waſte of himſelf 3. 7s. 


or his wife, where ſhe is an executrix\ whilſt they both live N. & Ja. 
together; yet if a woman executrix take a huſband, and during 
the marriage he or the doth commit a waſte; and after ſhe dye; 


in this caſe, it ſeems: the huſband: ſhall: not be charged for the 


* P. 487. 


waſte himſelf or his wife did: Sed:quere of this. For if a void co. g. ul. 
adminiſtration be committed, and the adminiſtrator do waſte | 
the goods, and after the adminiſtration is committed to another; 

in this caſe the firſt adminiſtrator may be charged iby the creditors. 

for the waſte done in his time (1). But an executor or admini- per 2. 187. 
ſtrator may law fully ſell or convert the goods of the deceaſed to 
his own uſe, ſo as he convert the money to the uſe of the de- 
ceaſed, in payment of debts, or the like, and pay ſo much of 

his on money as the * goods ſo converted to his uſe are worth; 


and theſe acts are not eſteemed a waſte in him. Alſo he may 


ſell any ſpecial legacy that is given, and this is no waſte in him; 
howbeit it is a wrong to the legatee, if there be aſſets to pay 


debts beſides. And when he hat enough to pay all the debts 


and legacies, then he may diſpoſe of the whale eſtate how he 
will, without any prejudice to himſelf at all (2). N 


33. Executor ofhis An executor of his own: wrong is one that is neither lawful rener d 


own wrong: who executor nor adminiſtrator, and yet doth take upon him to do Kale. 


ſhall- be ſaid to be 


ſo : and what act 


and act ſuch things as are only fit for and proper to an executor 33. a 


ſhall make bim ſo or adminiſtrator; as ta take the goods of the deceaſed into his 157 235 


to he , accounted 2 
and what act ſuch 


own poſſeſſion; give and ſell them; pay the debts of the 80 5.3 


| P P ay Bro. Execus 


an exccutor may do, deceaſed therewith ; . releaſe: the debts due to the deceaſed ; - and on 163. 
and how be ſhall be the like. And a man may make himſelf ſuch. an executor by 


charged, or not. 


any ſuch intermeddling with the office and work of an executor, 
as followeth; 1. By proving the will with the money of the 
dead; but to prove another man's will at my own charge, will 
no more make me chargeable as executor of mine own wrong, 
than to bury the! deceaſed. in a decent manner out of my own 
eſtate. 2. By a ſeixing, gaining, keeping and uſing the goods 
of the deceaſed as à man's own, eſpecially if he convert them to 
his own uſe, ſell, or otherwiſe diſpoſe them; and every colour 
of title will not help in this caſe; for if a man make a deed 
of gift of all his goods and chattels to another, and dyeth in- 
teſtate, and this in truth is fraudulent and in truſt, and the donee 
after the death of the donor, 'doth diſpoſe of theſe goods and 
chattels as his own ; in this caſe, and by this means, he ſhall. 
be eſteemed as | dxecutor of his own wrong. And yet if the 
deed of gift be bo fide in ſatisfaction of a juſt debt, and the 
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(1) See accordin ly, God. Orp. Leg. 206. 


(2) See more amp 


y what ſhall be deemed a devgflavit in an executor or adminiſtrator, and in what manner 


remedy may be had againſt them, in Bac. Hör. Executors, Cc. (L.) Vin. Abr. Executors (X. a. 5.)—Ged. 
Orp. Leg. pt. 2. c. 26.—Hent. Of. Ex. 157.—Com. Dig, Adminiſtration (I.) | 
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goods be no more than the debt, it may be otherwiſe: but if the 
goods be much more than the debt, there it ſeems it ſhall be 
charged ſo for the overplus; and that, whether he have them 
in poſſeſſion or not; and ſo was the opinion of juſtice Jones 
at Glouceſter aſſizes, 9 Car. If the ordinary grant letters ad 
caolligendum & vendendum the goods of the deceaſed that are 
like to periſh, and J. S. to whom the letters are made, under 
colour thereof, doth take and fell the goods; hereby he may 
make himſelf chargeable, as executor of his own wrong : for 
the ordinary hath no ſuch power himſelf, and therefore he may 
br. 43 , not give that power to another. If a man that is next of kin 
e procure a beggar, or a ſtranger, to take out an adminiſtration, 
and then to make him a deed of gift of all the goods for a 
ſmall matter; he may be thus charged for the overplus of the 
Plich, 7 Jac. worth of the goods more than he gave. So if a Debtor procure 
228 ſuch an adminiſtration to be taken out, and then get a releaſe 
of his debt from the adminiſtrator; this may make him charge- 
able as executor of his own wrong, for ſo much as his debt doth 
come unto. And yet a“ man may take away his own goods, # p 488 
that were in the hands of the deceaſed, without danger. And 
| every having and poſſeſſing of the goods of the deceaſed will not 
Fla. r7Jas, Make a man executor of his own wrong: for if a man dye in 
1 my houſe and have goods there, and I keep them until I can be 
well diſcharged of them; this will not make me chargeable as 
Co. 5.34. Executor of mine own wrong. So if I do only lay up the 
Kew. 33- goods of the deceaſed to preſerve them in ſafety for him that 
ſhall have right to them, this will make me no more chargeable, 
than if I take an inventory of all the goods of the deceaſ- 
ed. So if another man take the goods of the deceaſed and 
ſell them to me, or give them to me; howſoever this will 
make him chargeable as executor of his own wrong, yet 
Kade. 6, this will not make me chargeable ſo, Neither will every 
5. diſpoſition of the goods of the deceaſed make a man executor 
22 f. 6. 3. of his own wrong; for if a man ſell ſome of the goods of the 
C. 167 deceaſed (where there is need) to help forward a decent fu- 
20Ed.g. 17. neral of the body of the deceaſed ; this is no ſuch diſpoſition as 
tor 122, to make a man chargeable thus. So if I deliver the wife of the 
deceaſed her neceſſary wearing apparel ; or if I be wife to the 
deceaſed, and take it myſelf, So where I take any of the de- 
ceaſed's goods into my hands by miſtake, ſuppoſing them to be 
mine own, or under colour of title; as when I have a good 
deed of gift or ſale of them without any fraud or covin; or 
under a good authority, as when I take them upon a warrant 
from the ſheriff that hath proceſs out of the exchequer to take 
them; or as a treſpaſſer only, as when I kill or otherwiſe | 
abuſe the cattle ; ſuch an intermedling with the goods of the 
deceaſed will not make a man chargeable as executor of his 
own wrong, neither may I be fo charged in theſe caſes. The 
third way, by which a man may make himſelf chargeable as 
bene. executor of his own wrong, is by delivering of the goods of the 
deceaſed to creditors in ſatisfaction of their debts, or by ſelling 
any of the goods of the deceaſed to pay the debts of the deceaſed, 
and paying the ſame with the money made thereof; but to pay 
the deceaſed's debt with a mans own money will not make | 
him chargeable ſo. The fourth way, by which a man may 1 
make himſelf ſo chargeable, is by receiving any of the debts 
bier 166. due to the deceaſed. The fifth way, by which a man 
| F may 
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e imſelf an executor of his own wrong: ſo that if an exetiitor vic 105. 
after he hath legally waved. the executorſhip; or an admin: 
ſtrator after his adminiſtration is repealed and revoked, inter- 
meddle with the eſtate in any ſuch manner, he may be charged 
as executor of his own wrong: and if a woman take more of Dicr 166. 
her wearing apparel than is neceſſary and convenient for one 3% 
of her rank, and condition, without legacy of the huſband, 
and licence of the executor, ſne may be charged thus. Wo 
And if a man; under colour of an admitififidon- that is not Di 255. 
good, or of a commiſſion ad colligendum bona” defini that is on, 
not good, or of a will, when in truth there is one at all; or 5 :5- 
no good will, do take upon him to intermeddle with the odors; 
* ; and to diſpoſe of the eſtate in manner as aforeſaid, by this 
means he may make himſelf chargeable thus. And in theſe 
caſes, and by theſe means, ſuch perſons that do {6 intermeddle, 
do make themſelves to be accounted in law, executors; but 
executors by wrong only, and not executors by right. And Co. 5. 34s 
therefore ſuch perſons have not the favor nor power of lawful 14... 
executors, as to bring an action for debt due to the deceaſed; 33! 5 3% 
to dedu& and pay themſelves any debt due to themſelves firſt Dir 210. 
of all, and to bar other creditors, and the like. And for ſo much _ 49% png 
as they have fo diſpoſed and miſ-employed, and for no more, 
they make themſelves chargeable to any creditor or legatee of the 
deceaſed that ſhall ſue Meth, as far forth as a lawful executor is 
chargeable. And albeit he, that doth thus, be a creditor, yet 
this will not help him; for a creditor may not enter upon the 
goods of the deceaſed, and pay himſelf firſt; and if he do ſo, if 
there bea lawful executor or adminiſtrator made, he may ſue the 
creditor; and if there be no executor or adminiſtator made, the 
creditor may by this means make himſelf chargeable to other 
creditors, as executor of his own wrong, for ſo much as he hath 
taken into his own hands: and then a man ſhall be charged the Kg 3} 
rather in theſe caſes, and by this means, when there is no exe= 
cutor made; or, if there be an executor made, when he doth 
refuſe to take upon him the executorſhip; nor any adminiſtration 
ranted : for when a man dieth inteſtate, and a ſtranger taketh 
and uſeth the goods of the deceaſed as his own, albeit he pay 
no debt or legacy, nor do any other act as executor, yet, when 
no other man taketh upon him the adminiſtration, this inter- 
meddling ſhall make him chargeable as executor of his own 
wrong: for in that caſe the creditor hath no other remedy : 
but in caſe where there .is an executor made, and he doth 
prove the teſtament, and doth take upon him the admini- 
{tration of the goods, and then a ſtranger taketh out of the 
hands of this executor, or getteth into his own hands, all or 
ſome of the goods of the deceaſed, and uſeth them as his own ; 
P. 490. * this will not make this ſtranger executor of his own wrong; 
for 
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for now there is a lawful executor, againſt whom the creditor 
may have his remedy; and the executor ſhall have his remedy 
for theſe. goods againſt the ſtranger; for they are and ſhall be 
. accounted. afſets in the hands of the executor ſtill, notwith- 
ſtanding the, ſtranger hath the poſſeſſion of them: And yet 
in this caſe alſo, where there is a rightful executor, if a ſtrange 
ſhall take the goods into his hands, claim to be executor, pay 
debts and legacies, and receive debts, and intermeddle as an 
executor ; in this caſe, perhaps, and by this expreſs adminiſtra- 
tion as executor, he may be charged as executor of his own 
Wrong, albeit there be a lawful exccutor: and if a man die 
inteſtate, and a ſtranger intermeddle with the eſtate as before, 
and then the adminiſtration is granted to another ; in this caſe, 
the ſtranger may be charged by any creditor or legatee as executor 
of his own wrong, for his intermedling before the adminiſtration 
granted; for the rightful executor or adminiſtrator ſhall be 
charged with no more than what doth come into his hands. 
Paſche. 3 And if an adminiſtration be granted afterwards to any one 
Bradbury v. that hath ſo intermeddled with the goods before; this will 
Nero. not purge the wrong done before; and therefore in this caſe, 
a creditor may charge him as executor of his own wrong, or 
as a lawful adminiſtrator, at his election (1). = | 
8 2, The adminiftrator durante minori ætate is a ſpecial kind of 34. Adminiftratss 
* _ adminiſtrator, and is in caſe where an infant under the age of e minor: tete; 
ſeventeen years (for at that age an infant is capable of an 5 x: ee 
executorſhip) is made an executor, and the adminiftration of it all end. 
the goods (as the manner ib in that caſe) is committed to 
one or more of the next friend or friends of the infant durin 
his minority, which is until he be of the age of ſcventeen 
years; he that hath ſuch an adminiſtration granted unto him 
is ſuch an adminiſtrator. And he is ſometimes general; 
71. e. When his adminiſtration is granted unto him without 
any words of limitation; and ſometimes he is ſpecial ; 2. e. 
when his adminiſtration is granted to him ad opus & uſim of 
the infant only. In the firſt caſe, he hath as large a, power as 
another adminiſtrator hath ; and therefore he may aſtent to a 
legacy, albeit there be not aſſets to pay debts; he may tell 
any of the goods or chattels of the deceated, or give them 
away, or the like, as another adminiſtrator may do. But in 
the laſt caſe, it is otherwiſe; for ſuch a ſpecial adminiſtrator 
can do little more than the ordinary himſelf ; and therefore he 
may not ſell any of the goods or chattels of the deceaſed, 
: except it be in caſe where they are like to periſh, for funeral 
expences, or for payment of debts; nor may he aſſent to a 
legacy where there is not aſſets to pay debts, Cc. And this 
adminiſtration is % facto determined, when the executor doth 
come to the age of ſeventeen years: and therefore if it be 
granted during the minority of four executors, * and one of * P. 491. 
them dye, or come to the age of ſeventeen years; now 1s the 
adminiſtration determined : And if the executor be a woman, 
and ſhe take a huſband that is ſeventeen years of age or upwards; 
in this caſe, it ſeems the adminiſtration is determined: And 
therefore alſo it is, that if ſuch an adminiſtration durante minor: 
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(1) See further as to what act will make an executor de ſon tort, and what remedy may be had againſt him, 
in the references in the note to page 447. — and ſee alſo 2 Bl. Cam. $07, Com, Dig. Adminiſtrator (C.) 
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| tate be granted after the executor is ſeventeen years of age, 
the adminiſtration is void (1). „ 
35. Where an ad. It hath been held, that the ordinary, after he hath granted the f. 


nigra 3 pants þ | it. f. 
committed by whe adminiſtration of the goods of a man inteſtate to one, may « 33s. 


committed by the . . 34 H. 6.14, 
ordinary, may be afterwards without cauſe revoke the ſame and grant it to $f. 339. 
| afterwards revok- another, at his pleaſure: and that if the ordinary grant letters n.. 
ed; and what ſhall 7 : 7 5 „ niſtrator 7. 
be ſaid a rerocation Of adminiſtration to one, and after grant letters of adminiſtration 
of ſuch an admini- to another, of the goods of the ſame man, that hereby the 
and et , dos firſt letters of adminiſtration are iſo facto countermanded, 
before ſhall ſtand albeit there be no words of revocation in them: but it ſeems $« the fat. 
in force, or not. the law is otherwiſe, and that after the ordinary hath granted 6, 68.“ 
the adminiſtration according to the charge and direction given New book 
him by the ſtatutes, he cannot afterwards revoke it, and 38. g 
grant it to another, without cauſe; 1. e. unleſs the firſt admi- 
niſtration be illegally granted; as when it is granted to a 
ſtranger, and not to the next of kin, or the like; or unleſs the 
firſt adminiſtrator cannot or will not adminiſter; for, in theſe 
caſes, he may without doubt grant the adminiſtration to another. . 
And yet in theſe caſes, where there is a former adminiſtration 
ranted regularly, all acts that the firſt adminiſtrator doth law- 
Fully execute and do as adminiſtrator, as fale of goods, payment 
or receipt of debts, making releaſes, and the like, are good, 
and ſhall bind the next and fucceeding adminiſtrator. And Plow. 282. 
therefore, if the ordinary, after the death of a man inteſtate, * 
doth grant the adminiſtration of his goods to a ſtranger; and 339. 
then the next of kin doth ſue by citation to have it repealed ; 
and the firſt adminiftrator, hanging that ſuit in the ſpiritual 
court, doth ſell the goods, of purpoſe to defeat the ſecond ad- 
miniſtration ; and after, the firſt letters of adminiſtration are 
revoked by ſentence, and the firſt ſentence annulled, and the 
adminiſtration is committed to another; in this caſe, the 
ſecond adminiſtrator cannot recover theſe goods or have any 
remedy for them. And yet perhaps, if there be any fraud in 
the caſe, an executor may have relief upon the ſtatute of 13 E/;z. 
But if the firſt ſuit and ſentence be by appeal avoided, then all 
that the firſt adminiſtrator doth is void; and the ſecond admini- 
ſtrator may recover the goods notwithſtanding the ſale : and co. 6. rg, 
if the firſt adminiſtration be upon condition, all the acts the 
adminiſtrator doth, before the condition is broken, are good; 
and therefore, if he give or ſell the goods, the ſubſequent ad- 
mimiſtrator cannot avoid it. | 
If a man dye inteſtate, and have not Sn notabilia, and the co. 3. 135. 
FP. 492. * Biſhop of the Dioceſs grant letters of adminiſtration to one; | 
and after, the archbiſhop doth grant letters of adminiſtration to 
another; in this caſe, the effect of the firſt adminiſtration is 
ſuſpended, until the other be repealed and declared by fentence 
to be void. If there be a will, and it is concealed, and there- pio. 282. 
upon an adminiſtration is granted; and after, the will is produced 9% 5-5 
and proved; in this caſe, the adminiſtration is 2% facto deter- 
mined, and all the acts the adminiſtrator hath done ab 7n:tro 


are become void. See more in the next queſtion. 


1 


— —_— 


1) An adminiſtrator durante minori tate cannot be charged as executor de ſon tort, where he waſtes the 
goods ; becauſe he had a lawful authority to pofſefs them: but when the infant comes of age, he may bring 
an action of detinue for the goods in the poſſeſſion of ſuch an adminiſtrator ; but the ſafeſt way is, to charge 


him upon the ſpecial matter, Swinb. 333.—8See further as to the power of an adminiſtrator durante mini 


tate, and its continuance, in Vin. Abr. Executors (M.) — God. Orp. Leg. 102.— Cem. Dig. Adminiſtration 
(F.)—1 Wood 14.7 .—Curſon's Supplement to Wint, CF. Ex. 119. 139.— Bac. Abr. Executor (DB, $4] | 
If 
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are void, and may be avoided 
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If a will be made by an ideet, and an eeeutor appointed 36. What alls done 
therein, and the executor take” upon him the admintſtration, by One executor of 


and after the will is avoided- for -the weakneſs of the teſtatbr*' 


adminiſtrator, may 


A be avoided by the 
in this caſe; -it ſeems that all the acts the xxechtor doth before 


the avoidance of the wi: ars $ good, and nat to be RE e 
the adminiſtrato. 


If there be a will thads: and an exec" igppoinned; "4 
the ordinary cite the executor to: come in and prove the 
and he doth not come, and thefsupon the ordinaty Goth grätit 
the adminiſtration to another; In this caſe all àcts done by the 
adminiſtrator are good, and (hill 'bigd- the Exetutor, if 13 
and ſhall afterwards take upeh him the executorſhip. Bar 
otherwiſe it is where the ordinary doth grant the adminiftration 
| before the executor be cited to appear, or before the time given 


4 


* executor 


adminiſtrator, 


rand what not. 


him to take upon: him the adminiſtration; ot in this caſe, 


nothing that he doth. ſhall bind the executor, 


When there is an adminiſttation granted, And it is after⸗ 
Plow. 232, Wards upon a ſuit by condition only repeated;” in this caſe, all 


acts done by the firſt adminiſtrator are 260d and ſhall bind the 
ſubſequent adminiſtrator. But in caſe where the fiſt admi- 
niſtration is upon a ſuit; by appeal by ſentence annihilated 
dad declared void; there all acts done by the fiſt adminiſtritor 


are void, and ſhall not bind the ſabſequent adminiſtrator: And 


therefore if the ordinary of tlie dioceſe grant an adminiſtration 
that doth beleng to che metropolitan to grant, (in which cafe, 
the adminiſtration is void, ) all acts done by the adminiſtratot 


by the ſucceeding adminiſtrator. 
Bat when the adthiniſtration oth belong to the ordinary of the 


dioceſe to grant, and the miete dpolitan doth grant it, (in which 


caſe, it is only voidable,) in chat eaſe, all acts upon and 


Wilſon v. 

Pack man. 
M. 37. 38. 
Eliz. B. R. 


Plow. 281. 
281. | 
Co. 6. 19. 


virtue of the firſt adminiſtration” before the fecond adtminiſtra- 
tion is granted, are good. Fm; 


If an adminiſtration be granted to a ange „and afterwards 


it is revoked and granted te che next of kin; in this baſe, all 
lawful acts done by the firſt adminiſtrator before, and hang ing 
the ſuit, ate good and unavoidable by the ſubſequent adtnini- 
SW} and yet perhaps if the fr adminiſtrator waſte the 


* goods, it may be he may be charged for this by the ſubſequent 1 P. 49 93. 


adminiſtrator, or by a creditor. 


Where the executor by the will is not to adminiſter until 
a certain time; in this caſe, the adminiſtration of the goods 


34 H. 6. 14. is to be granted until that time, and all acts done by ſuch an 


4 H. 7. 13. 
Plow. 282. 


Co. 5. 33. 
Dier 30. 80. 


Co. 8. 132. 
1 34. 

21 H. 6. 19. 
Dier 2. 
27 H. 8. 6. 
Co. . 108. 
2 H 4. 21. 


adminiſtrator before that time are good, and ſhall bind the 


executor. So where an executor is made, or an adminiſtration 


18 granted upon condition, which is after broken, ſo that 
the executorſhip or adminiſtration is determined; yet, in this 
caſe, all acts done by him before this time are good. 

If there be a falſe and à true will, and the executor of the 
falſe will prove this will firſt, and afterwards the cm 
of the true will doth diſprove and avoid the firft will; 
this caſe, he my alſo avoid all acts the firſt executor 
doth. 

The fame bars and pleas regularly, that a man may have 
to actions brought by the deceaſed himſelf in his life, a 
man may have to bar the action and fuit of his executor or 
adminiſtrator after his death. But an executor ot admini- 


37. What ſhall be 
ſaid a good bar in 
debt, or other ac- 
tion brought by, or 
againſt an executor. 


or adminiſtrator 
ſtrator may have, beſides ay” oo pleas and Pars to e e 


479, 


30 J07 YVIAKSG- & 
* 1445 3 18 
241 uv b. 

˖ 31427 


P. 494 


ob 20s 121 rf 


* 


the an ee had, as nan eff factun, per dureſſe, non 


like, divers other pleas and bars to actions 


1 it, and 
in, reſpect of his eſtate and condition as exccutor or admini- 


ſtrator: for if he never meddle; with the goods and chattels 
of the deceaſed, and yet he ſued, as execute or adminiſtratern 


5 he may plead ne unques, 1. e. ne did never intermeddle <A$! 


will, bar the plaintiff; and if he do intermeddle and take upon: 
him the adminiſtration, he may plead, if the caſe he ſo, that 


he cannot recover the goods of the deceaſed a fer he ſhall: be: 


and yet to pay, omudgments had againſt the deceaſed s or thav _. 


charged for no more than what he can get in his poſſeſſion 


ot he may plead. that he hath fully adm iniſtred: all: the goods 


and chattels of the deceaſed, and hath nothing left to adminiſter: 
or he may plead, that he hath paid, ſo much ef his o] money 
as the goods in his hands do amount unto; nr if he be ſued 


for debts due by obligations, or ſuch like eſpeglalties, entdeck 


into by the deceaſeda he may plead that there are dehts! dne, 


ere are; debts due and yet to pay on tecognizances ot ſtatutes 


entred into by the; deceaſed, andi that he hach no more tha 


enopgh to. ſatisfy chem or he may plegd that) there are judg- 


ments had againſt him for other debts of the deeoaſod in «qual: 


degree with the debt ſued for, and that he has no more than 


enough. to diſcharge them; ſo as theſe, former debts, on and 
for which theſe -hadgiagngs: were had and ſtatutes given, be 


bond. fide, due, and tlie jndgments, recognizances, and ſtatutes 


x 


in truth continued for the: fame! ; for if there be any fraud in 
he caſe, vix. that either the judgments, recognizances, or 


ſtatutes, were *.at firſt entred into, or are afterwards continued, 
e to deceive or delay athers of theig due debts, when 
either the debt is ſatisfied, | or compounded for leſs, or the 


like; in theſe caſes, this plea will not ſerve but this matter 


being diſcloſed, by the plaintiffs pleading, he will avoid it: 


* 


due by obligations and other ęſpecialties, entred into by the 
deceaſed, and that he hath no more than enough to ſatisfy 


thoſe debts, and this will bar the plaintiff inchis action: and 
therefore if an executor or adminiſtrator plead a judgment in 


bar of an action of debt upon an obligation, he muſt ſhew 
alſo that the ſuit, whereupon the judgment was had, was upon 
an obligation; for, if it were on a; ſimple contract, it is no bar. 


And if the executor be ſued for debt on an obligation, he may 


of any other collateral thing, that is contingent only, and 
not yet broken, It is no good plea in an action for an exe- : 
>a : =” ecutor 


plead he made voluntary payment of other debts due upon 
obligations, or gave new ſecurity for them in his own name 
before the ſuit began, and that he hath no, more than enough 
to ſatisfy them. But to plead ſuch a voluntary payment or 


giving of new ſecurity, after ſuits begun upon this obligation 
now in ſuit, is no good plea. If an action be brought againſt 


an executor or adminiſtrator on an eſpecialty for money, it is 
no good plea in bar of this action to plead a;ſtatute or recog- 
nizance with defeazance to perform covenants, when there is no 


covenant broken. If a ſuit be againſt an executor or admini- curia . 
ſtrator for a legacy, it ſeems it is no- good plea to plead a bond; 7 **: 


with condition for performance of covenants, or for the doing 


and if he be ſued for a debt due; upon a ſimple contract or 
Prep of the teſtator, he may plead there are debts to pay 


a 
TOPS To 


Trin, 39. 
hz, B. R 
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cutor or. adminiſtrator to ſay, that the deceaſed was out- 
lawed. (1. 0 1545 138 1 | * { no; | 
286.12. \. An-executor or adminiſtrator may make himſelf chargeable 33. Where, and in 

o. of his own goods, either by omiſſion ; as when he being ſued 4 _— e 
. upon an obligation, or the like, and there is a judgment againſt ſtrator ſhall bechar- 
2 . 4. him or the deceaſed in force, and he hath but enough to ged by his own att 


* Guy 2 | 1 8 or pleadiug upon 
— ſatisfy that judgment, and he doth not plead this in bar of the 5, dun — K 
105. 


ee Rim ; in this caſe, he muſt ſatisfy this ſecond debt out of his al be 4 9m 
lect. 29. | 2 3 2 4 | \ - , propriisz and where 
Kele 61. own eſtate ; or by commiſſion ; and that either by doing ad not. 
bert. 164. When he doth» any act that isva waſte in him, and thereupon a 
Devaſtavit is returned againſt him; (for in this caſe he muſt 
anſwer ſo much as he hath waſted out of his own eſtate ;) or b 
ſaying ; as when a ſuit is brought againſt him, and he doth plead 
ſuch a falſe plea therein as doth tend to the perpetual bar of the 
- plaintiff in the action, and yet it is of a thing that doth lie 
within his perfect knowledge, as when he doth plead he is not 
executor, nor did ever adminiſter as executor, and upon tryal 
of this iſſue againſt him it be found he is a * rightful or wrongful * P. 495. 
executor; in this caſe, he muſt ſatisfy this debt out of his 
own eſtate, whether he have aſſets or not, and the execu- 
tion upon the judgment had in this ſuit ſhall be de Bonis 
propriis, And if an executor or adminiſtrator be ſued, and 
be plead to the action plene adminiſtravit, and upon trial it is 
found againſt him; in this caſe, if he have any of the goods 
' © of the deceaſed left in his hand; the execution ſhall be of them; en 
but if he have none of the goods of the deceaſed left, the exe- 
cution ſhall be, and he ſhall be charged for ſo much as is 
found to bs in his hands, de bonit propris. . But where he is 
ſued upon a promiſe made by the teſtator, and he plead non 
aſſumpſit to it; and where he is ſued upon a deed made by 
the teſtator, and he plead non eſt factum to it, or the like; and 
theſe iſſues upon tryal are found againſt him; or when he 
ſhall confeſs the action, or ſuffer a judgment to go by default 
againſt him; or plead any vain plea; in all theſe caſes, he 
ſhall not be chargeable of his own eſtate, neither ſhall the 
judgment and execution in: theſe caſes be de bonis propriis, but 
de bonts. teftatoris only for. the debt, and de bonts propriis for 
the coſts : and yet if an executor or adminiſtrator ſhall entreat 
a creditor to forbear his debt until a day, and then promiſe to 
pay him; by this promiſe he hath made himſelf chargeable as 
for his own debt; howbeit it ſhall be allowed him upon his 
Atworth's Account (2). But in all theſe caſes, and ſuch like, where a 
riſe . man ſhall be charged of his own eſtate, and the execution ſhall 
39. Eliz. be de bonis propriis, it ſeems the judgment is always de bonis 
_ teftatoris ; and the courſe is this, the firſt execution is againſt 
34 H. 6.45. the executor de bonis teſtatoris, and not de bonis propriis; and 
Fus. Erb. after a devaſtavit returned by the ſheriff againſt the executor 


Ce. . za. vr adminiſtrator, and not before, a new execution is directed 


8. 134 to the ſheriff to levy the debt de bonis teſtatoris; and if there 
wh '*5 be none of them to be found in his hands, then to levy them 


* \ 4 


> 


(1) See fully as to pleadings in actions by or againſt executors and adminiſtrators, in Cem. Dig. Abate- 
ment (F. 10.) Pleader (2 D. 1.) Vin. Abr. Executors (Z. a. 2.) Cc. —Stoinb. 397, 

(2) See accordingly, God. Orp. Leg. 199. —but this promiſe mult be in writing, under the ſtatute of frauds 
29 Car. 2. cap. 3. $4.—See further in what caſes an executor makes himſelf liable de bonis propriis by his 
promiſe to pay his teftator's debts or legacies, in Bac. Abr. Executots, Wc. (M. 2.). 


de 


reſent action, but doth ſuffer the plaintiff to recover againſt where execution 
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ſtrator be ſued by a creditor, and the executor or admini- 


Of an T ESTTERNM EN /. Chap 13. 
de boni propriis. And therefore if an executor or adminis 


ſtrator plead a plene, #dminiſtravit. generally, or plead ſpeciallß 


that he hath no more but to ſatisfy a judgment or the like; 


and upon trial this iſſue is found. againſt him, and it is found 


he hath in all or part enough to ſatisfy the debt; in theſe caſes; 


the judgment is de honig teſtatoris, and thereupon an execution 
is (as in other eaſes) to levy the debt de boni teftatoris inthe 


hands of the executor or adminiſtrator, and for the coſts de 
bonis- propriit. And upon the return of the ſheriff a ſpecial 


* doth iſſue forth to levy the money de bones teſtatorit: 
Et þ conſtare poterit that he hath waſted the. goods, then that 
he ſhall. make the execution de honig proprizes And hereupon 


* P. 496. 


Aﬀent; Druid. 


39. What ſhall be . 


ſaid to be aſſets in 
the hands of an exe. 
cutor or admintitra- 


alſo the plaintiff may if he will have a capias againſt the body; 
or an elegit againſt the lands of the executot or 'adminiſtrator, 


Land no other courſe of proceeding can or may be _—_ agairiſt 


the executor or adminiſtrator: in this caſe. | 
An action of debt was brought againſt two 8 and 


Baer 210. 


one of them did appear and confeſs the action, and the other 


made default, and thereupon. judgment was given to recover 
againſt them both de bonis reſtateris in their hands, and exe- 
cution accordingly: and upon this execution the ſheriff did 


return a devaſtavit againſt the executor that made default only 
and hereupon a ſcrre Facias weht out againſt him alone, and 
afterwards an execution againſt him alone de bonis propris (1). 
Aſſets in this caſe, is ſaid to be where one dieth indebted 
and maketh his execator, or dieth inteſtate, and the executor 
or adminiſtator hath ſufficient in goods or chattels or other pro- 
fits to pay the debts or ſome part thereof; this is ſaid to be 
aſſets in his hands, and for ſo much he ſhall be charged. 
All thoſe goods and chattels, actions and commodities, which 
were the deceaſed's in right of action or poſſefiron as:his own, 
and ſo continued to the time of his death, and which after his 


tor to charge him, death the executor or adminiſtrator doth get into his hands as 
duly belonging to him in the right of his executorſhip and 


Or not. 


—_ 


adminiſtration, and all ſuch things as do come to the executor 
and adminiſtrator in lieu or by reaſon of that, and nothing elſe, 


ſhall be ſaid to be aſſets in the hands of the executor or admi- 
niſtrator to make him chargeable to a creditor or legatee. 

And herein theſe things are to be known; 1. That aſſets in 
the hands of one of the executors ſhall be ſaid to be aſſets in 
the hands of all the executors. 2. That aſſets in any part of 
the world ſhall be ſaid to be ard in every part of the world: 

and therefore if that point be. in iſſue, and it appear that 


there is aſſets in the hands of any one of the executors, or in 


any county or place whatſoever, the jury muſt find that there 


is aſſets. 3. All goods and chattels of what nature or kind 


ſoever that are valuable, as oxen, kine, corn, &c. ſhall be 
eſteemed aſſets. But ſuch things as are not valuable, as a 
preſentation to a church, and the like, ſhall not be accounted 
aſſets. 4. All the goods and chattels that come to the exe- 
cutor or adminiſtrator in the right of their executorſhip or ad- 
miniſtration, and that are by law given to them by virtue 
thereof in the right of the deceaſed (for which, ſee before 


— ——— — a 


Terms of 
the law. 
Co. ſoper 


Lit, 374. 


Kelw. 51. 


Co. 6. 47. 


Co, ſuper 
Lit. 383. 


Co. ſuper 
Lit. 338. 
534. 


Dier 362. 
Kelw. 63. 


* 


(1) See further in what caſes an executor ſhall be charged de bonis propriis, in Swinb. 390. 


3 


at 
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Co. fuper at Numb. 2 5.) and which are in poſſeſſion, ſhall be eſteemed 
Bor 362. Aſſets in his hands. And therefore a feoffment, made to 
the uſe of the feoffor for life, and after to the uſe of his exe- 
cutors and aſſigns for twenty years, in this caſe, it ſeems 
this twenty years ſhall be ſaid to be aſſets in the hands 
20H.7-4 of the executor of the feoffor. | And goods pledged to the 
12. deceaſed and not redeemed, or the money wherewith it is 
redeemed, when it is redeemed, ſhall be ſaid to be aſſets in 
the hands of the * executor or adminiſtrator. And if the de- * P, 497. 
ceaſed doth appoint that the executors ſhall ſell his lands to 
pay his debts, the money, that is made of the land when it is 
"ro: Geer fold, ſhall be ſaid to be aſſets in his hands. g. All the goods 
3'- Ag and chattels in action or in poſſibility at the time of the death 


. of the deceaſed, that are afterwards recovered, and are gotten 
per % in poſſeſſion into the hands of the executor or adminiſtrator 


n when they are ſo recovered, are eſteemed aſſets in his hands. 


Kelw.6:. But they are never accounted aſſets, until they are recovered and 
come in poſſeſſion ; and therefore if there be debts owing to the 
deceaſed upon ſtatutes or obligations, or otherwiſe, theſe are 
never eſteemed aſſets in the hands of the executor or admini- 
ſtrator, until he hath recovered them. So likewiſe if there be 
debt or damages recovered by a judgement had by the deceaſed, 

but no execution 1s done; until execution be made, this ſhall 

not be eſteemed aſſets in the hands of the executor or ad- 
miniſtrator. So if the executor bring an action of treſpaſs 
againit another de honig aſportatis in vita teſtatoris, and he have 

a judgment for damages; in this caſe, until he hath recovered 

it by execution, it ſhall not be eſteemed aſſets in his hands. 
And if the judgment be erroneous, and the execution avoidable; 

in this caſe, albeit it be recovered and gotten in poſſeſſion, yet 


oi Mais, IG ſhall not be eſteemed aſſets. And therefore if one ſue 
13. B. K. another, and recover againſt him as adminiſtrator of J. S; and 
after a teſtament made by I. S. is produced and proved, and 
thereby an executor is made; in this caſe, the money recovered 

by the adminiſtrator ſhall not be ſaid to be aſſets in his hands 
as to any of the creditors, becauſe the executor may recover 

eo. 1. 68. it from him, or the debtor will have it again. And if the 
Plow. 84. executor or adminiſtrator do never recover and get the thing 
into his poſſeſſion, he ſhall never be charged, eſpecially there 
where he hath done his beſt to get it and cannot. If one 
covenant to make a leaſe for years to the deceaſed, his executors 

or adminiſtrators, and after his death the leaſe is made to the 

co. 5. 34 executor or adminiſtrator accordingly ;-in this caſe, this leaſe 
ſhall be ſaid to be aſſets in his hands, and he ſhall be charge- 

able for ſo much to any credifor. And whatſoever the exe- 
cutor or adminiſtrator muſt be forced to ſue for by the name 
of. executor or adminiſtrator, being recovered, ſhall be eſteem- 

ed aflets in his hands. 6. Albeit the thing be extinct and 
 Co.2.37- gone as to the executor and adminiſtrator himſelf, yet it may 
63. have its being and be accounted aſſets as to the creditors and 
legatces. And therefore if an executor or adminiſtrator have 

a leaſe for years of land in the right of the deceaſed, and after- 
"wards he doth purchaſe the fee-fimple of the land (whereby 
the leaſe is drowned) yet in this caſe this leaſe ſhall continue to 
B. . . be affets as to the creditors and legatees ſtill. And if the 

Gg. 46. debtee make the * debtor his executor, or the debtee die in- * P. 498. 
; 5 6 E | | teſtate, 


| Co. 8. 1 36. 
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teſtate, and the adminiſtration is committed to the debtor; in 
theſe caſes, this debt ſhall be ſaid to continue, and ſhall be 
eſteemed aflets for ſo much as to other creditors. And if a woman 
executrix have goods worth twenty pounds, and ſhe marry with 
one of the creditors to whom twenty pounds are owing; 
in this caſe, it ſeems the huſband may not retain the goods 
to pay himſelf, but they ſhall be aſſets to other creditors. And 
yet, if the debtor make the debtee his executor, he may retain 
ſo much as to ſatisfy his own debt; and tliat he doth ſo retain 
ſhall not be ſaid to be aſſets in his hands as to any other 


creditor. And if IJ. S. have goods to the value of twenty Purner'teafe, 


pounds, and he is bound to B. and C. in twenty pounds a- piece, 1 


ow, 18 
and he dieth inteſtate, and after D. doth adminiſter, and then 8 
B. dieth, and maketh D. his executor; in this caſe, D. may 
retain this to ſatisfy his own debt, and it ſhall not be ſaid to | 
be aſſets in his hands as to any other. 7. The goods and Kew. z. 
chattels of other men -in the hands of the executor or admini- Dier 362. 
ſtrator, that were in the poſſeſſion of the deceaſed, if he had 5 
no right to them, or if he had, and they do not belong to the 
executor, will not make the executor or adminiſtrator charge- 
able; for theſe ſhall not be eſteemed aſſets in his hands. 
And therefore if the goods of another man be amongſt the 
goods of the deceaſed, and theſe come altogether into the 
hands of the executor or adminiſtrator; theſe goods that are 
the goods of another ſhall not be ſaid to be aſſets in the hands 
of the executor or adminiſtrator. And if the executor doth 
receive a rent that doth belong to the heir; this rent ſhall 
not be ſaid to be aſſets in his hands: and hence it is, that if 8 
the deceaſed were outlawed at the time of his death, that his 
goods and chattels are not to be accounted aſſets, for they are 
none of his. 8. If an executor of his own wrong, to whom dg. 5. zo, 
twenty pounds are owing, doth enter upon ſo much of the goods 
of the deceaſed as is worth twenty pounds, intending to pay 
himſelf; this ſhall be eſteemed aſſets in his hands to make | 
him chargeable for ſo much to any creditor or legatee. 9. If y H. 3. e 
the deceafed have goods worth twenty pounds, and owe twenty 
pounds to A. and ten pounds to B. and he compound with T 
for ten pounds; in this caſe, the executor ſhall be ſaid to have 
aſſets, and be charged to pay the debt of B. alſo. 10. If a co. 5 i. 
man have a leaſe for years worth twenty pounds per annum at 7 5 
the rent of five pounds and he die; in this caſe, not the whole 
value of the land, but ſo much as is above the rent, ſhall be 
ſaid to be aſſets in the hands of the executor or adminiſtra- 


n or bas hoc a1 
40. Probate. Qi. The probate of a teſtament is the producing and inſinuating $«inb. a6:, 
Quotuplex, of it before the eccleſiaſtical judge, ordinary of the place whete *** 


the party dieth, or other that hath power to take the ſame. 
And this is done in two forts, either in common form, i. e. 
upon the oath of the executor or party exhibiting it upon his 
* P. 499. credulity * that the will exhibited is the laſt will and teſtament 
| of the party deceaſed, which is the ordinary courſe ; and this 


2 e * * —_ "— * 
* erect 


S * —— n. 
— * _ 


(1) See more amply what ſhall be deemed aſſets in the hands of the executor, in Bac. Abr. Executors, &c. 
(H.) — Gd. Orp. Leg. r8o. Vin. Abr. Executors ( G. a.)—1 Ath. 463.—2 Att. 206.— The editor has, during 
the preſent chapter, occaſionally omitted inſerting references to the lateſt reporters, under a preſumption, 
that the caſes contained in them are either inſerted in the edition of Bacon's Abridgment lately publiſhed, or 
will be ſo in the edition of Cemyn's Drge/i now in the prels, .* = | 


2 the 


St. 


Chap. 
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the ordinary may accept if he will. Or per zeftes, i. e. which 
is, When over and befides his. oath he doth alſo produce wit- 
neſſes, or maketh other proof to confirm the ſame ; and that, 
in the preſence of ſuch as may pretend any intereſt in the 
en of the deceaſed, or at leaſt in their abſence after the 

ave been lawfully ſummoned to ſee ſuch will proved if they 
think good. And this courſe is uſed only where there is a 
ſuſpicion of the will, and a caveat is entred ; or where there 
is a fear of contention and ſtrife between the kindred and 
friends of the party deceaſed about his goods; for a will 
proved in common form may be called into queſtion at any 
time thirty years after; and when the will is thus exhibited 


475 


into the biſhop's court, the ſame is to be kept by his officers, 


and the copy thereof in parchment under the biſhop's ſeal of 


his office to be certified and delivered, which parchment ſo 


Co. ſuper 

Lit, 292. 

Perk, lect. 
432, 


Peik. ſect, 
491. 462, 
436, | 
Co. 9 36. 
Fit z. Te- 
ſtament 4, 


Pil. 280 


Stat. 23 l. 


c. 9. 
21 Hl. 8. 


C. 5 2 
See before 


At numb. 21. 


Swinb. part. 


6. ſect. 11. | 


_ but the will may be proved before the ordinary of the place 


Stat. 23 H. 
. cap. 9. 


„» — 2 


ſealed is called the will proved. 


The probate of the will (as having reſpect to the goods and 
chattels) is in ſome reſpect neceſſary; for howſoever, as touch- 
ing any freehold of lands deviſed, it is not at all material; and 
howſoever the executor before probate may receive and releaſe 
debts, and do moit other acts as executor, yet he cannot ſue 
for any debt due to the teſtator. And if the executor delay the 
probate, the ordinary may by proceſs compel him to come in 
and accept of or refuſe the executorſhip. And when it is prov- 


ed, it muſt be proved by the executors or one of them at 


leaſt ; and if all the goods of the deceaſed be within the ſame 


41. Where the pro- 
bate of a will is ne- 
ceſſary and where 

not; and by and 
before whom: and 
in what time it muſt. 
be proved, | 


dioceſs wherein he lived and died, the executor muſt prove 


it before the ordinary of the dioceſs, or before his lawful 
commiſſary or deputy, or before the archdeacon or his deputy 


or commiſſary (as their compoſition is), or if the goods be in a 
peculiar, then before him that is judge of that peculiar ; or 


if the goods be within two peculiars, then, before the ordinar 


of the dioceſs wherein theſe two peculiars lie, Butif there be 
bona notabilia in the caſe, viz. that the teſtator have goods or 


chattels at the time of his death of the value of five pounds 


or more, lying in two or more counties, or haye good debts 
upon eſpecialties (as ſome ſay), for otherwiſe they follow the 
perſon ; or have any eſpecialties (as others ſay) lying in other 
counties for debt, ſo that there be cf goods and chattels or 
good debts to the value of five pounds in any other dioceſs than 
that wherein the teſtator led his life and died, then the probate 
doth belong to the archbiſhop of that province wherein it is, 
unleſs the ordinary of the ſame dioceſs have the probate by 


compoſition between him and the metropolitan ; for otherwiſe 


there mult be ſeveral * probates for the goods in every dioceſs (as # 
anciently was uſed in theſe caſes) (1). But if a man die in his 


Journey in another dioceſs, and have more than five pounds 
goods about him, this ſhall not be ſaid to be bona notabilia, 


P. 500. 


where the deceaſed lived and his eſtate doth lie. And except 
it be in caſes where men have bona notabilia, the officers of the 


courts of the metropolitans are not to cite men out of their own 


(1) Five pounds is the ſum or value of notable goods : but where, by compoſition or cuſtom in any county, 
bona notabilia are rated at a greater ſum, the ſame is to continue unaltered ; as in the dioceſs of London, it is 
ten pounds by compoſition. 4 Burn's Ecc. Law. 179.—4 Inft. 335.— What ſhall be deemed 
Vin. Abr. 


— 


Executors (H.) God. Orp. Leg. 69.— Com. Dig. Adminiſtrator (B. 4.) 


** . —Y n 


*» 


bona notabilia, See 


dioceſs ; 
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dioceſs; and, to diſcover this matter, it is the duty of the 
ordinary of the dioceſs, when any man comes to prove a will, 


to give him an oath, and examine him whether he know of, 
or do believe, there are any goods to the value of five pounds 


lying in any other dioceſs at the time of the teſtator's death, and 
if he hear of any to diſmiſs them to the prerogative court, and 


to give them notice of it: alſo in ſome places, the Lords of r. rea... 


cuſtom of the place; and in thoſe places it muſt be proved 
there, and not elſewhere. And when an executor is bound to 
prove the will before the ordinary as before, the ordinary may 


give him what time to do it he doth think fit, and, when he 


doth prove it, the ordinary doth take an oath of him to admini- 


ſter the goods faithfully, and to take bond of him alſo if he 


pleaſe ; ; but this ſome do omit (1). 
And now becauſe lands are oftentimes conveyed by the ſeveral 


kinds of aſſurance aforeſaid unto one man, but to the uſe of 


it, we muſt of neceſſity hear ſomewhat of the learning of uſes, 
and then we ſhall have done. 


. 


pry — ot * y A 


another, and to the intent that another ſhall take the profits of 


—_ 


manors have the probate of all the wills within their manor by * 4.5. 


———_— 


(1 i) See fully before whom a wit! k is to be pod, and in what manner, in Swinb, 427. e of Equity 
108, —/h ent. 44.—2 Black. Com. 508.—Com. Dig. Adminiſtration (B. 6. )— Bac. Abr. ONES Cc. (E.)— 


Vin. Abr. Emin 2. EF Burn * Law 176. 
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CHAP. XXIV. 


122. 


See bes- 


dition to 
juſtice Dod-. 
zidge's Trea- 
tiſe. 

Co. ſuper 
Lit. 271. 
272. 


Co. 1. 127, & * 
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USE: is the profit or benefit of lands or tenements; or, * P. 

| as others define it, the equity and honeſty to hold the . Uf 
land in conſcientia boni viri: or, as others define it more fully; 

"It is a truſt or confidence repoſed in ſome other, which is 

not iſſuing out of the land, but as a thing collateral annexed in 


OI. 
Qui . 


privity to the eſtate of the land, and to the perſon touchin 


the land; ſo that he for whom he is truſted ſhall take the 
profit af the. land, 


and the terre-tenant ſhall diſpoſe of it 


according to his direction: as for an example, if a feoffment 


be made to I. S. and his heirs, to the uſe, 


profit or behoof 


\ of W. S. and his heirs; in this caſe, heretofore J. S. had the 


eſtate and property. of the land, but V. S. had and was to 
have the profits in honeſty and equity. So if one agree with W. §. 
for a piece of land for twenty pounds and pay him the money, 


but hath no aſſurance of the land, yet the equity and honeſty 


to have this land is in him that hath contracted and 
his money for it : 


land ; 


paid 
and this truſt was called the uſe of the 
and hence came the courſe in conveyances to ſet down 


| in the Habendum, to whoſe uſe; as Habendum to A. and his 
heirs, to the uſe of A. and his heirs: : and he for whom this 


Doct. & St. Ti 


95. 
| Perk, ſet, 


333˙ 
Co. 2, 58. 


11. 
Deer 18. 


146. 


truſt is, and that ought to have the profit of the land by con- 
veyance as aforeſaid, is called ceſtuy que uſe. 
allo of goods and chattels, which is properly called a truſt 
or confidence, for one may have ſuch inge to the uſe of 


There is a uſe %% que w/e. 


Truſt or conft- 


dence, Quid. 
another. 


A uſe is either expreſs; i. e. * * the uſe or intent is openly 2. Quotuplex- 
declared and expreſſed between the parties, upon the making of 

the eſtate of land, whereunto the uſe is annexed; as when a 
feoffment is made of land to J. S. and his heirs, to the uſe of 

W. S. and the heirs of, or heirs males of, the body of the ſaid 


W. S. or to the end and intent that V. $S., and his heirs, or W. S. 


and the heirs of his body, ſhall take the profits of it, or the like; 


or when 1 covenant to ſtand ſeized of the land to the uſe of my 
wife for life, and after of my eldeſt ſon, and the heirs of his 
body, or the like. Or, it is implied; z. e. when the uſe is 
not declared upon the agreement between the parties, but is left 
to the conſtruction and made by the operation of law ; as when 
a man ſeized of land doth make a feoffment in fee, or doth levy a 
fine, or ſuffer a common recovery of it to another, without any 
conſideration, and it 1s not agreed nor declared to what uſe or 
intent it ſhall be; this by conſtruction of law ſhall be to the 
uſe of the feoffor, conuſor, or recoveree: but if there be any con- 
ſideration of money, or other thing, paid or given, or any rent 
* or tenure reſerved, then, by conſtruction of law, it ſhall be to 
the uſe of the feoffee, 3 or recoverer: for otherwiſe the 


oz. 


law preſumeth, that the intent of him that did part with the 


land was ſo, (viz.) that the other ſhould have the property 
of the land to his uſe, and that he himſelf ſhould take the 
profits of it. So when one doth bargain and {ell his land for 


6 F money 
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money to another, and no uſe is expreſſed; in this caſe, the 
law doth ſay, it ſhall be to the uſe of the bargainee and his 
heirs. A uſe alſo is either in efe,, and that in poſſeſſion, rever- co. 1. 123. 
fion, or remainder; as when a feoffment is made to J. S. to 
the uſe of J. V. and his heirs, or to the uſe of J. V. and after 
to the uſe of 7. D. and theheirs males of his body, and after 


to the uſe of S. T. and his heirs for ever: Or, it is in poſſe, 
or in contingency; as when by poſſibility, it may happen to 


be in poſſeſſion, reverſion, -or femainder; as where -a uſe is 


limited to me »forilife, and after to him that thall be my firſt 
ſon in tail, this is only the poſſibility of a uſe, for it may or 


3. The nature, in- 
cideats, and origi- 
i 


may not be. . | 
A uſe at the common law, before the ſtatute hereafter co. che- 
ſpoken. of Was made, was, and, Where that ſtatute doth not take in tee, 
place, is, nothing: but a meer confidence and truſt, collateral to e 
and diſtinct from the dland, annexed in privity to the eſtate, and to 2 160. 
the perſon touching the land, to this purpoſe, that ceftuy que-ufe pro. re: 


ſhould take the profit of the land, and the feoffee or terte- dan 


uſes in to o 


tenant that was truſted ſhould make eſtates, and otherwiſe Cale . 


| diſpoſe of the land: as the ceſtuy gue ſe in His life, or at mo 


his death by his laſt will and teſtament, ſhould direct and ap- 
point; and af he made no diſpoſition, then that it ſhould go 
to his heir; ſo that the feoffee had the free-hold or ſole pro- 


perty of the thing in him, and cefauy que uſe had neither jus 


In re nor jus ad rem, (for if he againſt the will of the feoffee 
had entred into the land, he had been a treſpaſſor,) but a 


bare confidence or truſt, for which the ceny que ufe had no 


remedy, but in chancery upon breach of the truſt, and there 


to have the feoffee impriſoned until he JO the truſt 


according to the order of the court. And theſe uſes, to ſome 


_ Purpoſes, were reputed in law as chattels, and therefore were 


Incidents of it. 


deviſable by will; and to ſome purpoſes as hereditaments, and a 
kind of inheritance of which there was a poſſefjo fratris, Ec. 
and to ſome purpoſes, neither chattels nor hereditaments ; for 
they were not eſteemed aſſets in the heir or executor ; neither 
were they reputed as commons, rents, conditions, and ſuch 
like inheritances, which are diſcontinued or taken away by the 
alienation of the terre-tenant, eſcheat, diffeifin, &c. but a 
uſe is not ſo. OD 5 = 


And to every of theſe uſes, there were two inſeparable inci- 


_ dents, confidence in the perſon, and privity in the eſtate ex- 
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preſſed by the parties, or implied by the law; and when either 
of theſe failed, the uſe was either gone for ever or ſuſpended 
for a time at the * leaſt: and therefore if the feoffee to uſe, 
upon good conſideration had enfeoffed another of the land that 
had not notice of the uſe, the uſe had been gone for ever ; 
becauſe howſoever here was a privity of eſtate, yet here was no 


confidence in the perſon : but if the feoffment had been with- 


out conſideration to ſuch a one; in this caſe, the uſe had 
remained ſtill, becauſe the law did imply a notice: So alſo Tri. 27. 
it ſeems the law was when it was made in conſideration of *. 
marriage only. And if a diſſeiſor, abator, or intrudor, had 
come to the poſſeſſion of the land whereof the uſe was, albeit 
he had notice of the uſe, yet the uſe was ſuſpended during their 
poſſeſſion, and they ſhould not have been ſeized to uſe as the 
feoffee was; for they come not to the land in the per but in 
the poſt, And if a lord by eſcheat, lord of a villain, or _ 

that 


Chap. 24. . . 


that had entred for mottmain, or that had recovered in a ceſſavit, 
Cc. had come to ſuch land and had notice of the uſe, the 
uſe had been gone for ever; for theſe came to the land in the 
oft and above the uſe: and tenant in dower, and by the cur- 
teſy, ſnhould not be ſeized to uſes in being, for all theſe wanted 
privity of eſtate: And if there had been tenant for life, the 
remainder iin fee to the uſe of another, and the tenant for life 
had made a feoffment in fee to one that had notice of the uſes, 
this ſecond feoffee ſhould not have ſtood ſeized to the firſt uſes: 
Sol if the huſband had made a feoffment in fee of the land of 
his wife, upon conſideration, and without any uſe expreſſed, the 
wife ſhould not have had a Subpæna; becauſe the feoffee was 
not in privity of eſtate of the wife: and if ceſtuy gue uſe for 
life or in tail, the remainder in tail with divers remainders 
over in uſe, had made a feoffment to one that had notice; he 
ſhould not have been ſeized to the firſt uſes cauſd gud ſupra. 
But other wife it is of commons, advowſons, and ſuch like ap- 
pendants or appurtenants; for if tenant in tail, or huſband in 
right of his wife, make a feoffment of a manor, or of part of 
it, with an advowſon appendant ; the advowſon, at leaſt after 
preſentment, ſhall paſs as appendant to the nmnor, or to part 
of the manor, and not to the eſtate of the land which is diſ- 
continued by the feoffment. So a diſſeiſor, abater, intruder, 
or the lord by eſcheat, or the like, ſhall have theſe things as 
annexed to the land or the poſſeſſion of the land; fo that there 
is a difference between a uſe, a warranty, and ſuch like things 
that are annexed to the eſtate of the land in privity, and com- 
mons, advowſons, and other hereditaments that are annexed 
to the poſſeſſion of the land. 8 
Dod. æ St. And theſe uſes began firſt when the cuſtom of property began The original of it, 
35. 1.18. and was brought in, that one man knew his own from another and why ſo much 
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, . | 2 . 2 . 3 d ; 
4 mans, and then was to enjoy his own, and not to be deprived _— ts tobe 
art. - ., ; ; | VEE 
. 8. . 10, Of it without conſent or order of law; for then he: that had 


in the pre- 


Hand, had two things in him, a poſſeſſion of the land, and 
power to take the profits of it; and thoſe being to be diſtin- 
guiſhed, he might give the * free-hold or poſſeſſion to another, * P. 504. 
and take the profits himſelf; and they were the rather allowed 
by the law for a time as reaſonable, becauſe they gave a man 
power to diſpoſe of his land by will, which otherwiſe he 
could not have done but in ſome ſpecial caſes by cuſtom of 
the place (1): but in time this uſe was turned into an abuſe, 
and the greateſt part of all the lands in the kingdom, eſpecially 
in the time of the broils between the houſes of York and Lan- 
caſter, were put in uſe, partly of fraud, and partly of fear, which 
produced not a few inconveniences ; for thereby many were 
deceived of their juſt and reaſonable rights (2); as namely, phe miſchief of 
a man that had cauſe to ſue for his land, knew not againſt uſes, 
whom to bring his action, or who was owner of it; the wife 
was defrauded of her thirds; the huſband of being tenant by 
the curteſy; the lord of his wardſhip, relief, herriot, and 
eſcheat; the creditor of his extent for debt ; the poor tenant of 
his leaſe, and other purchaſers of their purchaſe : for theſe 


Sw 
— 


(1) For the nature, origin, and introduction of uſes, ſee Gilb. Law of Uſes 3.—2 Bl. Com. 327.— Bac. Law 
5 202.—1 Wed 625. —Jin. Abr. Uſes (A. 3.) 

hs | le ks ork. of Edw. IV. — of equity firſt began to reduce uſes into a kind of regular ſyſtem, 
2 Bl. Com. 329. for before that time, there are not fix caſes to be found relating to the doctrine of uſes.— See 
Bac. Trafts 313. | 
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rights and duties were given by * law 85 him that was 
owner of the land and none. other, which at this time wWwas 
the feoffee of truſt; and ſo the feoffor, the old owner of the land, 
ſhould take the profits, and leave the power to diſpoſe: of the land 
at his diſcretion. to the feoffee,; and yet the feoffee was not 
ſuch a tenant of the land, as that his wife might have dowen; 
or the land be extended for his debt; or that he might forfeit 
it for felony or treaſon; or that his heir ſhould be in — for 
it; or any duty of tenure fall, 178 "op lord by his death; or that 
he. could make. any. eſtates of it (1): alſo lands were many 
times conveyed, by laſt wills — word only, and ſometimes; by 
tokens only in time of great extremity of weakneſs; and many 
perjuries for tryal of ſecret uſes were daily committed. All 
Uſes and poſeſions which having been eſpied, have been laboured to he cured and 5 R. 2. 
united. holpen by divers particular acts of parliament in; all ſucceeding « 755 L& 7. 
ages: but the makers of theſe laws, finding the continuance of“ 
theſe uſes ſo miſchievous, that they did over-reach the policy * of hog 
of all laws, for a general remedy, and a perfect cure of all the 11e. . 
ſaid miſchiefs and abuſes, have at laſt provided, — that where any e. 400g 
perſons. are, or ſhall be, ſeized of any lands to the uſe or truſt *7**< 
of any, other, by reaſon of any bargain, ſale, feoffment, fine, 
recovery, contract, agreement or otherwiſe by any means what- 
ſoever, — ceſtuy que uſe. or truft, that hath any ſuch uſe in fee- 
ſimple, for term of life, or years, or otherwiſe, or or any uſe 
in reverſion or remainder, Sc. ſhall have the poſſeſſion of the 
land in ſuch 0 oh manner and condition as he had the uſe 


* 


the uſe and EI of land is now at this = =_ con- 
1 joined and married, with an indiſſoluble knot, ſo as they cannot 
* P. cog, MW ſtand a-part and divided, but he that hath * the one muſt 
e have the other, and the one doth enſue the other as the ſhadow- 
doth the body; and therefore now upon fines, recoveries, 
and feoffments, the eſtate doth ſettle as the uſe and intent of 
the parties is declared by word or writing before the act done: 
as for example, if a writing be made between two or more, 
that one of them ſhall levy a fine, make a feoffment, or ſuffer 
a recovery to the other, to the uſe and intent that one of them, 
or another man, ſhall have it for life, and after another in tail, 
and after a third in fee-fimple; in this caſe, the law ſettleth 
the eſtate according to the ule and intent declared, ſo that now 
what eſtate a man hath in the uſe, the ſame he hath i in the poſ- 
ſeſſion. But herein for the more full underſtanding of this 
To what uſes the ſtatute, and the law at this day, it muſt be obſerved, that 
ttotute of 27 H.8. this ſtatute doth not extend to all manner of uſes, 8 are 


doth extend, and 


Wee e all uſes executed and united to the poſſeſſion hereby; for, to 
every execution of a uſe within this ſtatute, four things are 
requiſite : 1. That there be a perſon ſeized. 2. That there be a 
ceſtuy que uſe in efſe. 3. That there be a uſe in %e in poſſeſſion, Co. 1. 126, 
reverſion, or remainder. 4. That the eſtate, out of which the uſes pin. .,.. 
do ariſe, be veſted in ce/tuy que uſe: ſo that when theſe four, vix. ſeiſin 


"oh 
— — 


(1) See accordingly Bac. Tradts 153. — But ſee Co. Lit. 76. b. —Jenk. Cent. 4. caſe 92 
(2) See the words of the ſtatute 27 H.8. c. 10. and the references thereto in as margin of Ruff bead's 
and Pickering's edit, of the Statutes, vi fo for ſome remarks on the operation of the words of that ſtatute, ſee 


Fearne on Cont, Rem. 3d edit. 226. 


in 
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in the feoffees, ceſtuy que uſe in rerum natura, uſe in ae and that 
the eſtate of the feoffees doth veſt in ceſtuy que uſe, then there is 
an execution of the uſe within this ſtatute ; but if any of theſe 
fail, there is no execution of the uſe within this ſtatute : and 
therefore it is agreed that this ſtatute doth not execute any uſe, 
but only uſes in eſe; ſo that the right of a preſent uſe, and a 
future or contingent uſe, are excluded until they come in eff; 
©. +. 26, and then the ſtatute doth execute them alſo, if no alteration 
| Dierss. be of the eſtate of the land before, And if ceftuy que uſe in 
(35% tail, with divers uſes in remainder, had made a feoffment and 
dyed before the ſtatute, no execution ſhould have been of this 
right of a uſe until entry by the feoffees. So if ceſtuy que 15 
in poſſeſſion had made a feoffment before the ſtatute; no right 
of the uſe in poſſeſſion or remainder ſhall be executed by the 
ſtatute until the entry by the feoffees: So if a feoffment had 
been made before the ſtatute to the uſe of the feoffee for life, 
and after to the uſes of others in remainder, and the feoffee 
had made a feoffment in fee to another; this uſe ſhall not 
be re- continued, or the re- poſſeſſion of the land executed unto 
it, by this ſtatute ; ſo that the right of uſes in eſe, and uſes in 
contingency, until they happen to be in ee, remain at the 
common law, as they were before the ſtatute : and therefore if 
the eſtate of the feoffees be in ſuch caſes deveſted by diſſeiſin; 
or the king, or a corporation, or an alien, or a perſon attaint, 
Se. be enfeoffed of the land before the uſe come in ; or if 
the land be aliened Sn fide upon conſideration to one that 
hath not- notice of the uſe; this uſe can never be executed 
until theſe poſſeſſions be removed by lawful entry or * action & p. 506. 
of the feoffees and if their entry and action be barred, the 
uſe is gone for ever, and the party grieved thereby hath no 
remedy but in chancery: and therefore if ceſtuy que uſe in 
tail, the remainder in tail reſtrained with a clauſe of perpe- 
tuity, be diſſeiſed; no uſe in contingency can be executed b: 
this. ſtatute: and if before the ſtatute, a feoffment had been 
made in fee to the uſe of J. S. for life, and after to the uſe 
of the right heirs of I. N. and the feoffees had been diſſeiſed, 
and then the ſtatute had been made, and after 7. N. dye, and 
after his death 7. S. dye; this uſe ſhall never be executed in the 
co. 1. x38, right heir of J. N. And ſo alſo if a diſſeiſin be after the ſtatute 
and before the death of J. N. no poſſeſſion ſhall be executed 
in the right heir of J. N. Alſo uſes that need no execution by 
the ſtatute; as when a man doth convey land to J. S. and his 
heirs, to the uſe of I. S. and his heirs; this doth not need help 
of this ſtatute. Alſo uſes that are againſt the rules of the common 
law, ſhall not be executed by this ſtatute : and therefore if a feoff- 
ment be made to the uſe of A. for life, and after to the uſe of 
every perſon that ſhall be his heir one after another for term of his 
life; or if one make a feoffment to the uſe of another in tail, 
with divers remainders over, with-a proviſo that neither of them 
ſhall diſcontinue or alien, Fc. theſe uſes ſhall not be exe- 
cuted, becauſe theſe limitations are wholly void ; and in theſe 
caſes it ſeems there is no remedy to be had in chancery againſt 
the feoffees. So 'that out of all this it appeareth, that ſome 
uſes are executed preſently, as uſes in %.; and ſome are exe- 
cuted by matter ex poft facto, if they be according to law, and 
come in % in due time; but if they be uſes invented and 
limited in a new manner, and not according to the ancient 


6 G common 


. ——— mas 


* p. 507. he hath his remedy in chancery: So if one “ be ſeiſed of 


c. 10. to aboliſh uſes, by transferring the poſſeſſion to the uſe ; but the ſtrict conſtruction of that ſtatute 


term for years, and limits it in truſt for A, c. for this the ſtatute cannot execute; the termor not being 
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common law, they are altogether: void, and extinguiſhed and 
aboliſhed by this ſtatute : and where lands are conveyed to others 
in truſt after this or the like manner, v:z. that the feoffees 
ſhall take the profits, and deliver them to the feoffor and his 
heirs, &c. or that the feoffees ſhall convey it to the heir of the 
feoffor at his age of twenty one-years : and where lands are con- 
veyed to certain uſes expreſſed and declared, and there be other 
ſecret uſes and intents agreed upon between the parties; theſe 
uſes or truſts are not within this ſtatute, neither will the ſtatute 
execute them, but they remain as they were before the ſtatute, 
determinable in chancery. Allo leaſes for years of lands in uſe, 
that have their being before, and are granted over in uſe, are 
not executed by this ſtatute : and therefore if a leſſee for years pier 369. 
of land, grant or aflign over his eſtate to A, and B. and their 8% ju. 
aſſigns, to the uſe of the grantor and his wife for the term of 6s. 
their lives; this uſe or truſt is out of this ſtatute, and not exe- 
cuted thereby; and therefore in this caſe all the eſtate is in 
A. and B. and the grantor hath nothing but a uſe, for which 


land in fee, and he bargain and ell it, or make a leaſe of it to. 
another in truſt, and for the benefit of a third perſon; this 
is but a chancery. truſt, &c. in this third perſon, as was held 
clearly, M. 8. Car. B. R. And yet if a feoffment be made to the 
uſe of IJ. S. and his aſſigns for the term of twenty years; this 
term of years ſhall be executed by the ſtatute: and ſo in all 
ſuch like caſes and queſtions of truſt, and uſes that are not 
within the ſtatute of uſes, the law is now as it was before the 
_ ſame ſtatute was made, and all thoſe matters are determinable in 
chancery; for as the queſtions of uſes and truſts, that are with- 
in the ſtatute, are to be decided and ruled by the. judges of the 
common law, ſo are all other queſtions of uſes and truſts, that 
are out of the ſtatute, to be ruled and decided by the judges of 
the chancery (1). OEM 


"> 
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(1) It ſeems to have been the evident intention of the legiſlature, when they made the ſtatute 27 Hen. 8. 


defeated the intent of it, and gave riſe to frais of lands, which are of the ſame nature as uſes were before the 
ſtatute ; ſo that as Lord Hardwicke obſerved, in 1 Ath. 591. 4 Nlatute made upon great conſideratien, introduced in a 
felemn and pompous manner, by this flritt conſtruttion, has had no other ect, than to add, at moſt, three words to a 
conveyance, —T here are three direct modes of creating a truſt eſtate. 1½. Where a man ſeiſed in fee, raiſes a 


ſeiſed. - 2diy Where lands are limited to the uſe of 4. in truſt to permit B. to receive the rents and profits; for 
the ſtatute can only execute the firſt uſe.— 34ly. Where lands are limited to truſtees to receive and pay over the 
rents and profits to ſuch and ſuch perſons; for here the lands muſt remain in them, to anſwer theſe purpoſes. 
1 Ab. Eg. 383. —Truſteſtates may alſo ariſe by implication in two ſeveral ways. I/. Where a conveyance has 
been taken in the name of one man, and the purchaſe-money paid by another; or 24ly. Where the owner of an 
eſtate has made a voluntary conveyance of it, and, made a declaration of truſt as to one part of the eſtate, and has 
been ſilent as to the other part of it. Theſe are ſaid to be the only two inſtances of truſts that have been allowed 
to ariſe by operation of law, ſince the ſtatute of frauds ; unleſs where there has been a plain and expreſs fraud 
in gaining a conveyance from another, which may be a reaſon for making the grantee in that conveyance 
to be conſidered meerly as a truſtee.— See Lloyd v. Spillit, Barnard. 384.—Truft eſtates are to be governed by 
the ſame rules, and are within the ſame reaſon, as legal eſtates (1 P. Vins. 109.) and if there were not 
the ſame rule of property in all courts, things would be at ſea,' and there would be the utmoſt uncertainty 
(2 P. Ius. 713.) — —and Mr. Juſtice Black/lone (2 Comm. 337.) upon this ſubjeR, ſays, ©* courts of equity 
« conſider a truft eſtate (either when expreſsly declared or_reſulting by neceſſary implication) as equivalent 
c to the legal ownerſhip, governed by the ſame rules of property, and liable to every charge in equity which 
<< the other is ſubject to in law.—The truſtee is conſidered as merely the inſtrument of conveyance, and can in 
© no other ſhape affect the eſtate, unleſs by alienation for a valuable conſideration to a purchaſer without 
„ notice, which, as egſtuy que uſe is generally in poſſeſſion of the land, is a thing that can rarely happen. — The 
« truſt will deſcend, may be aliened, is liable to debts, to forfeiture, to leaſes and other incumbrances, nay even 
k to the curteſy of the huſband, as if it was an eſtate at law.—lIt has not yet indeed been ſubject to dower, more 
from a cautious adherence to ſome haſty precedents, than from any well grounded principle. It hath alſo 
<< been held not liable to eſcheat to the Lord, in conſequence of attainder or want of heirs, becauſe the 4 
2 TN sehn 


Chap. 24. 7 + WV 8 E. 483 


be. To make a good ule, or to make a uſe to riſe, eſpecially ſuch 4. What ſhall be 

Plow, 301. 4 uſe as may be within the ſtatute, reſpe& muſt be had to divers nay good uſe of 

| | things. 1. To the ways or means of creating and raifing of ben 3 

| | uſes, wherein is to be obſerved, that albeit the quality of the uſes ſuch a uſe ſhall be 

be changed in moſt caſes by the ſtatute of ules, yet uſes, and uſes e Nen 8 
within this ſtatute, are, and may be raiſed, as they might before 3 


. . Firſt, in reſpect of 
the ſtatute, either by tranſmutation of the eſtate, as by fine, the manner Nr 
feoffment, common recovery, Cc. or out of the eſtate of the fing it, and the ſe- 


owner of the land, as by bargain and ſale, by deed indented ut a be ited, 
and inrolled, or by covenant to ſtand ſeiſed to uſes upon good N 
conſideration: and therefore a fine, feoffment, or recovery may 
be had of land to the uſe and intent, that either of the parties 
thereunto or others ſhall have it for any time or eſtate ; and by 
this means what uſes and conſequently what eſtates a man will, 
may be raiſed and created: and in theſe caſes the conuſor, 
: feoffor, or recoveree, may appoint the uſe of the ſame fine, feoff- 
ment, or recovery to whom he will, without any reſpe& of 
| marriage, money, kindred, or the like ; for in this caſe, his will 
Pier 136. guideth the equity of the eſtate: or if a man make a leaſe to 
A. for life, to the uſe of B. for life; this is a good uſe and 
eſtate in B. during the life of A.: or if a man by bargain and 
co. 6.63. ſale for good confideration ſell his land to another; hereby the 
uſe will riſe according to the eſtate bargained and ſold unto the 
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— — — — _ _ © IKY * * 
2 — E Ser 3 wo — 
p —— 7 — — "- 
— — — — — — - 


— 
— — — ee — Sits 
—— > — — — 


and Sale, months after (1), in ſome of the courts at Weſiminſter, or in the 
ſeſſions rolls of the ſhire where the land lieth, (except it be in 
Co. 2.35- Cities and corporate towns where they uſe to inroll deeds,) other- 
'*”. wiſe no uſe will riſe by it: but if it be an eſtate or term for 
years only that 1s fold, there the uſe will riſe well enough with- 
out any ſuch matter: or if a man ſeiſed of land in fee, cove- 
' nant to ſtand ſeiſed of it to the uſe of his wife, children 
brethren, or other kinsfolk for“ life, in fee-ſimple, or fee-tail ; & P. cos. 
or if one ſeiſed of land in fee-fimple covenant to ſtand ſeiſed of = 
it to the uſe of a woman he is to marry ; or to the uſe ofa 
woman, his ſon, or other kinſman is to marry, or the like; 
hereby the uſes and conſequently the eſtates will riſe ac- 
cordingly. And in theſe caſes there is no need it ſhould be by 
| deed indented, &c. or that the deed be inrolled; for uſes may be 
Cromp. Ju. raiſed by deed poll as well as by deed indented. Alſo uſes 
Foce. may be created (as ſome hold) by word or parol agreement as 
33% , well as by deed or writing: for it is ſaid it hath been adjudged, 
ter opinio» that if a man ſay to his ſon, and a woman that his ſon is to mar- 


in Cabal, ry, that in conſideration of the ſame marriage they ſhall have the 


i. land to them two in tail; that hereby a good eſtate tail will 
| ariſe after the marriage : and that where one doth by word with- 
out deed grant to his ſon and to his wife in tail land in con- 
ſideration of their marriage, that it was agreed by all the judges 
that the uſe did riſe upon this agreement. Howſoever it is moſt 


ſafe in theſe caſes to do it by deed and in writing; for Dier 296. 


Ai. 
— 


* 
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&< could never be intended for his benefit.” Hardr. 494.—Burgeſs and Mpeate, in Chancery Hil. 32 Geo. 2. 

To this may be added, that it is ſaid to be a general rule, that any legal conveyance or aſſurance by 
a ceſtuy que truſt ſhall have the ſame effect and operation on the truſt eſtate, as it ſhould have had upon the 
eſtate at /aw in cafe the truſtees had executed the truſt (2 Ch. Ca. 78.)—And therefore a fine or recovery 
levied or ſuffered by a ceſſuy que truſt of an eſtate-tail, ſhall have the ſame effeR in barring the iſſue in tail and 


remainders, as if the cefluy quetruſt had been actually ſeiſed of the Iegal eſtate— Ch. Ca, 49.—1 Pr, Vans. 91. 
(1) Six Lunar months ſee before, p. 231. Eo 


Plas, 


Secondly, in reſpe& 


484 | „ . Chap. 24. 


Plow. 22. ſeems to oppugn this (1). And if a man make a Li. ger. 
feoffment, levy a fine, or ſuffer a recovery, to the uſe of his dd . 
laſt will, or to the intent to perform his laſt will, or to the | 

uſe of ſuch perſon and perſons, and of ſuch eſtate and eſtates as 

he ſhall limit by his laſt will, and then afterwards by his laſt 

will declare the uſes; theſe are good uſes, and this is a good 

way of raiſing of uſes. So if a man deviſe his land by will to 

J. S. and his heirs to the uſe of I. D. and heirs; it ſeems 

that the uſe will riſe to J. D. and his heirs by this means. 

And if a man by a verbal agreement, in conſideration of money See the Stat. 

or the like, ſell his land to another, or agree and promiſe that f vc. 

the bargainee ſhall have it for any time, howſoever that hereby . e. 
no uſe nor eſtate will ariſe (if it be a freehold that is ſold) within per 229. 

the ſtatute, becauſe it is not by deed indented, &c. yet it ſeems 

a good uſe will ariſe at the common law, and that the bargainee 


Conſcience, ſhall have relief in equity for his purchaſe. The ſecond thing co. 1 


whereunto reſpect muſt be had, is to the perſon intruſted, 117, '35; 
of the perſons truſt- Or to him to whom the conveyance is made: for to every good Dier 8. 283. 


| ed, and what per- uſe there muſt be a perſon ſeiſed to uſe, and he muſt be a 


ſons may not be ſei- 
ſed to the uſe of 


perſon capable of ſuch a ſeiſin. And for this it muſt be known 


another, but to that ariy ſole perſon that may take an eſtate to himſelf may 


their own uſe. make an eſtate to other uſes. Alſo a man may be ſeiſed of his 
| cen land to other uſes, as in the caſe of a covenant to ſtand 
ſeiſed to uſes. But the King, or any body corporate (2), ; 
alien born, or perſon attaint, cannot be ſeiſed to other uſes Refolredin 
no more by an original feoffment to uſe, than when they ti: as 
come by the land in uſe at the ſecond hand; in which caſe, © - 
(as hath been ſhewed) neither ſuch perſons, nor diſſeiſors, aba- 7 
| | tors or intruders, or Lords of villians, or by eſcheats, ſhall 
* P. cog, be ſeiſed to other * uſes ; but in all theſe caſes the uſes are void, 
| | and the parties ſhall hold the land to their own uſes, or to the + 
uſes of the feoffors, Cc. and not to the uſe of ceſtuy que _ 
 wſe. And a bargainee of land for valuable conſideration can- pier 155. 
n]ůàᷓ “t be ſeiſed of the land to any other uſe but his own (3). The 8 
Thirdly, in reſpea third thing to be reſpected is the cefiay que uſe ; for to every 
of the perſons for good uſe, as there muſt be a perſon ſeized to uſe, ſo there 
whom the truſt ie, muſt be a perſon to whoſe uſe the is ſeiſed, and he muſt be 
a aa capable alſo. And for this it muſt be obſerved that any man Bro. Mort- 
that is capable of an eſtate directly and immediately to himſelf, © 
is capable of the ſame eſtate by way of uſe: but if the uſe be 
limited to a corporation, there muſt be a licence had; other 
wiſe. it will be an alienation in mortmain. And if future beo. 
uſes upon contingences be limited to ſuch perſons as are not 
in being, theſe uſes howſoever they are good at the common law, 
yet they are not good within the ſtatute ; neither doth the ſtatute 
Execute them at all, until they come in poſſeſſion. And if a feoff- 12 H. 7. 27. 
ment be made to I. S. and his heirs to the uſe of the pariſhioners ? © ** 
of Dale; this uſe is void, for they are incapable by this name; 
Fourthly, in reſpe& and it ſhall be to the uſe of the feoffor. The fourth thing to be 
of the eſtate and feparded, is the eſtate of him that doth raiſe the uſe in the land 
poſſeſſion of im yhereof the uſe is raifed ; for howſoever the tenant in fee-ſimple 


that doth create the abs. [IT 
+ of land may create what uſes he will in fee, for life, or years upon 


” 
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N AaxF--£S Wy . | ' | 
() See the ſtatute 29 Car. 2. c. 3. which makes a writing neceſſary, 
Ia) The reaſon why neither the King nor a corporation can be ſeiſed to uſes, is becauſe an attachment 
does not lie againſt them out of chancery-: ſee Plow. 5'55.—Fenk. Cent. 5. caſe 1.—Co. Lit, 19. b. 13th edit. 
and nate 3 thereunto. | | | 
(3) See more amply what perſons may be ſeiſed to an uſe, in Bac, Abr, Uſes (E. 1.)—Vin. Abr. Uſes (C.) 


4 It, 


Hil. 38. 

Eliz, C. B. 
Curia. Co. 2. 
5. Paſche' 


Chap. 24. 


itz and ſuch uſes are good; and the tenant in tail, or for Iifemay 


perhaps grant their land for their own lives to the uſe of a 
third perſon; yet if a tenant in tail for good conſiderations 
covenant to ſtand ſeiſed to the uſe of himſelf for life, and after 


of his eldeſt ſon in tail; no uſe. will riſe by this covenant. 


73: Jar. 217. IG: if tenant in tail of an advowſon in groſs grant it by 


5 Seignor Say 


veriusSmith, 


| Co. 10. 96. 


Y elverton's 


cale 37. Q. 


B. R 


deed to one and his heirs to the uſe of himſelf for life, and 
after to the uſe of another in fee; this grant is void by the 
death of the tenant in tail. And if 1uch a tenant in tail 
bargain and ſell his land by deed indented and inrolled; 
hereby the bargainee hath an eſtate deſcendible to his heirs, 
but determinable upon the death of the tenant in tail. And 
if one covenant by indenture to ſtand ſeiſed to the uſe of 
B. of M bite actè which he hath not then, but he doth after 


wards purchaſe it; by this no uſe will riſe. And if one that 


Dier 369. 


Co. 2. 78. 


Cl 


Co. ſuper 
Lit. 19, 


Trin. 14. 
ac. B. R. 
Adjudged 
Couper and 
Franklia's 
caſe, 

Dier 169. 
Cromp, Jur. 
83. Lit. 
Sc, 284. ' 


hath but a term of years grant it to J. S. to the uſe of himſelf 

for life, Gc. this is no good uſe within the iſtatute, but a chan- 5 
cery truſt only. The fifth thing to be reſpected, is the eſtate Fiſthly, in reſpec 
of him that doth take by the conveyance out of which the uſes the eflste and 


1 ; | 7 poſſe ſſionof him that 
are derived: for howſoever where a man doth grant q fee-ſimiple doth wk: by the 


to another and his heirs, he may limit what uſes he will upon onveyance. 
this eſtate; and if a man make an eſtate for life to another, he 
may limit an uſe thereupon ; yet if a mans make a gift in tail 


to another, he can limit no uſe thereupon. And therefore if 


one grant his land to 7. S. & and the heirs of his body, to the uſe „ p. 102 
of 1. S. and his heirs in fee, this limitation of uſe is void, : 5 
and J. S. hath hereby an eſtate in tail. And if a feoffment be 

made to IJ. S. to have and to hold unto him and the heirs of 

his body, to the uſe of him his heirs and aſſigns for ever; this 

uſe is void. And where one doth bargain and fell land for 
money, (in which caſe the law doth make an expreſs uſe,) no 
other uſe can be appointed. And therefore if A. for money 
bargain and ſell land to B. and his heirs, to the uſe of A. 

for life, and after of B. in tail, and after of A. in fee; all 

theſe uſes are void, for a uſe cannot riſe out of a uſe. So if A. 


make a leaſe to B. for years rer dering rent, to have and to hold 


Dier 258. 
Co. I. 136. 
137. 


. 


Co. 1, 176, 


Dier 169. 
Oromp. Jur. 
20 


to the uſe of the leſſor; this uſe is void as being againſt reaſon 
alſo. And if a feoffee to uſe, before the ſtatute of uſes, had bar- 
gained and ſold the land to one who had notice of the former 
uſe, no uſe had been made hereby: for there might not be 
two uſes, in being of the ſame land at one time. And if A. 
enfeoff B. to the uſe of C. and his heirs, with proviſo that 
if D. pay to C. one hundred pounds, that C. and his heirs 
ſhall ſtand ſeiſed to the uſe of D. and his heirs, this laſt uſe 
is void; for the uſe muſt ariſe out the eſtate of the feoffee, 
and not out of the eſtate of the cui que uſe. The fixth thing gixhly,in reſpeR of 
whereunto reſpect muſt be had, is the cauſe or conſideration: the cauſe or conſi- 


- % d . f o ; d 
For howſoever in caſes where uſes paſs by way of tranſmu- net mall be CHE 


tation of poſſeſſion, as by fine, feoffment, or recovery, there ficient conſideration 


the conſideration is not at all material; for he that doth make T raiſe or alter a 
the eſtate, may appoint the uſe to whom he will without any ©” wo” 
reſpe&t to marriage, kindred, money or other thing; for in 
this caſe his own will and conſideration guideth the uſe and 
equity of the eſtate; yet in bargains and fales, and covenants 
to ſtand ſeized to uſes, it is otherwiſe : for there conſideration 
is ſo neceſſary that nothing will paſs, neither will any uſe riſe 
without a conſideration, 7. e. ſome matter that may be a cauſe 
| 6H. | or 


$2 
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Averment. 


Relation. 
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ia the deed» whereby the uſe is created, or elſe ſupplied hy 


Of 487 u 88 w.. ape 


or occaſion meritorious, which atnounteth to a mutual recom- 
pener in deed or in law; which muſt be expreſſed or implied 


averment and proof (1). For -howſoever| in this caſe an aver- bie 146. 


ment ſhall not be allowed and taken againſt a deed; that there 


Co. 1. 196, 
11. 25. Dier 


was no conſideration given, when there is an expreſs conſider- 312. 


ation upon the' deed; yet when the deed expreſſeth no con- 
ſideration,' or faith} for divers good conſiderations}: or the like, 
thete an averment of a good conſideration given ſhall be re- 


| ceived; for this is an averment that may ſtand with the deed ; 


and without conſideration inrolment will not help. And 
therefore if one bargain and ſell his land to another by deed 


indented and inrolled without any conſideration; it ſeems no 
uſe will riſe by this to the bargainee. So if one {for divers good 


cauſes and conſiderations, or for divers great and valuable 


conſiderations] bargain. and ſell his land to another, or covenant 


to ſtand ſeized: of his land to the uſe. of another: that is not of 


his kindred; no uſe will riſe by this, unleſs" it he proved that 


money or ſomething elſe was given for it. But if a man by 
deed in conſideration of money, [as, in conſideration of the ſum ph. 301. 
of one hundred pounds to bim paid, or in conſideration of a beo. Fai. 


Inrol. 9. 


competent ſum of money to him paid, or otherwiſe promiſed; Dod. & 


counſel, or the like] bargain and ſell, or by ſuch like words 5 


grant his land to another in fee- ſimple, fee- tail, for life, or 


years; in theſe caſes, the uſe will ariſe to the bargainee well 


E 


to be paid; or in conſideration: of other land, or of giving of Cg. he 
$8 


enough. And therefore if I covenant with B. that when he Crowe. ju, 
doth enfeoff me of Mhite-acre, I will ſtand ſeized of Blacł-acre 


to the uſe of him-and his heirs, and he doth enfeoff me accord- 


ingly; in this caſe, the uſe of Bl/ack-acre will riſe to B. and 
he and his heirs ſhall have it according to the agreement. So rr. Ex- 


if I agree with my leſſee for years, that if he pay me one hun- de 44. 


dred pounds, within his term, that I will ſtand ſeized of the 
land to the uſe of him and his heirs, and he do pay me 


the one hundred pounds accordingly; in this caſe, the uſe will 


riſe, and he and his heirs ſhall have it according to the agree- 
ment. ' So if I covenant that my ſon ſhall marry the daughter 
of A. and A. promiſe to give me a hundred pounds for the mar- 
riage portion, and I covenant that if the ſame marriage do not 


8 take effect, I and my heirs will ſtand ſeized of the land to the 


uſe of A. and his heirs until the one hundred pounds be paid; 


in this caſe, a good uſe will riſe of the land accordingly, if the 


marriage do not take effect: but in all theſe and ſuch like 
caſes the covenant muſt. be by deed indented, and it muſt be 
inrolled; otherwiſe no uſes will ariſe. And when the deed is 


| inrolled, it ſhall take effect as from the beginning by relation, to 


avoid all intervenient eſtates and charges whatſoever. And in pv. 30s. 


far becauſe he is of his ancient acquaintance; or becauſe there 
ath been intire love or great familiarity between them; or be- 
cauſe he hath been his chamber- fellow, ſchool- fellow, or fellow- 
ſervant; or becauſe he hath done him good ſervice; or becauſe 
he was his maſter and taught him; or to the end that he ma 


pay his debts and legacies and diſcharge his funerals; or for 


—— „ 


like manner it is if one for no cauſe, or for no conſideration, H. 7. 20. 


i 


(1) See further as to the conſideration neceſſary to create a uſe, in 2 Bl, Com. 330. —Gilb. 84,—Bacon's 


Trad?s 151. ante 161.—Buc. Abr. Uſes, Cc. (E. 2.) 


divers 
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divers good cauſes and conſiderations ;] if one,; for any of theſe. 
or any ſuch like cauſes and conſiderations, covenant with ano- 
ther that he will ſtand feiged of his land to the uſe of that 
other and his heirs, or that he and his heirs ſhall have the 
land, &c. by this covenant, whether it be inrolled or fiot, 
no uſe at all will riſe. So if one covenant to ſtand ſeized to 
Die: 374. the uſe of J. S. (who is his baſtard ſon) and his heirs; no 
uſe will ariſe hereby: and yet perhaps upon ſuch a cbvenhnt 
as this, whereupon no uſe nor eſtate doth ariſe, an action of Covenant. 
Ce. 7. 1. Covenant may lie. But if one in conſideration of nature, | 
33. Paw. kindred, blood, or marriage; with ones ſelf, or. any of His 
£2221, blood, payment of debts, or for the like cauſe} or without 
Co 1. 154. any ſuch expreſs conſideration at all, * covenant to Rand ſeized * P. 12. 
do the uſe of himſelf, his wife, children, brothers, ſiſters, or 
couſins, or their wives; theſe are good conſiderations, and 
the uſes and eſtates thereupon thus raiſed and made, are 
good: and therefore if one covenant. by his deed, without ex- 
preſſion of any conſideration, to ſtand ſeized of his land to the 
uſe of himſelf for life, and after of his wife for life, and 
after of his child in tail, or for life, and after of his bro- 
ther in tail, or for life, ot in fee, or in any ſuch like 
| manner; theſe uſes will riſe, and the eſtates will be well 
Plow. 301. made hereby accordingly.” So if I agree with another, that 
| ment ai, if he marry my daughter, from the time of the marriage 
en. they ſhall have my land to them and their heirs; in this 
caſe and by this agreement, if he do marry my daughter, 
they will have my land according to the agreement: ſo if 
I, being about to marry with a woman, covenant with I. S. 
to ſtand ſeized of my land to the uſe of myſelf for life, 
and after to the uſe of the woman I am to marry for her 
life, and after to the uſe of the heirs of my body begotten 
on her; theſe are good uſes and eſtates that are made by 
Caria Trin. this Covenant: but here, by the way, this difference muſt be 
K. Hiss obſerved, where a man doth covenant, in conſideration of a 
marriage to be had, to ſtand ſeiſed to an uſe, and the mar- 
riage doth not take effect, there no uſe ſhall ariſe: ſo alſo if 
the parties diſagree at their age of conſent: and ſo was it 
held in the lord Herberts caſe: but where one doth covenant 
to make a feoffment, or levy a fine to ſuch uſes, and the 
feoffment is made, or fine levied accordingly, there not- 
withſtanding the marriage doth not take effect, yet the uſe 
ſhall ariſe: for there he is in by the fine or feoffment, in 
which caſe there needs no conſideration. And therefore if A. 
covenant with B. that in conſideration C. is his kinſman, 
and in conſideration of a marriage to be had between C. and 
E. he will make a feoffment and other aſſurances to the 
uſe of himſelf for life, the remainder to C. and E. and 
the heirs of their two bodies, and after afſurances are made 
accordingly by fine or feoffment, but they do not intermarry, 
but marry others; in this caſe notwithſtanding, E. ſhall 
 ©o.7.40. have a moiety of the land. So if I covenant (in conſider- 
»4 Vie: 374. ation of the love I bear to my wife) to ſtand ſeized to the 
uſe of her and the heirs -of my body upon her begotten, and 
after to the 'uſe of my brother ; hereby the uſe will riſe to my 
brother alſo, albeit he be not within the expreſs conſideration. 
So if one covenant with his two ſons, for the love he doth bear 


to them, to ſtand ſeized of his land to the uſe of himſelf 78 
| 2 | lte 


— 3 N Ajᷓ——ůsðX.!d 


— I —— —— — — 
— Cee en onthe — REO 22m he2 —— EEE. - 


ien — — — 


3 W 


» lon Ala AGE + oo — 
— — — tc lends — — 


— . ati 
r PF * 5 
—_— I. une ned ont A PE 2 
6 5 ” 


——— 1 


pry ona or r 5 
: 0 
ow er rt — ay — 


Of % U s Chap. 24 


life, and after of this wife for life; and after of his two 


his brother) doth «covenant td ſtand * ſeized to the uſe of his 


ation is ſufficient to taiſe the uſe to the huſband: and wife 
alſo. 88 if one (in conſideration of the love he doth bear to eis. zo). 
brother, and thecwiſe of his brother for life, or in tail; in 
this caſej the conſideration is ſiificient to raife the uſes to them 


both. Bo if. bicovenanat((intoonfideration; of the marriage of 
my ſonſ with thel daughter of another) to ſtand ſeized to the 
ufrioß myſelf for fene and after of my ſon and his wife in 


bo it; : theſe: are .Pod&>vufes and wilt: riſe accatdingly. II. Leben. . N 
ant With DoS. to land! ſeized . to the uſe of 75 him, his“ ; 177 | 


£17 .4 *exerutobs,; Ge: {herbeing Hont: of my kindred) for twenty. 


| Inrolment, 


years; mand after/to'theuſe'of my ſon in tail; in this caſe, the 
uſe:withnot iſe: to I. S huttit will riſe to my ſon well enough. 
For albeit: the conſideration of money given by one, may be a 
o ideration td ul the eſtates ; yet the conſideration of blood, 
Si 68 ifinggutar, and will fraiſe the. aſe; of that ohly to which 
id eagoetflel but if: I cobenant With B. in conſideration of the 
3 of» my ſon with the daughter of H. to ftand ſeized 
tal iiheloulſe of Ro! (20 ſtranger) for life, and after to the uſe 
df2my on and his wife in tail; in this caſe, the uſe ſhall riſe 


to R. albeit he bea ſtranger, and that for the ſupportance of 


the: iremainder, *which! cannot be without a particular eſtate: 
and iim all theſe and ſuch like caſes, no inrollment of the deed 
is megeſſary. If I (in conſideration of ten pounds given to c ,, ,. 
me by: my ſon) covenant with him to ſtand ſeized of land 25. 7. 40. 
td the uſe of him and his heirs; in- this caſe, no uſe will riſe 


without? inrolmentoby*the implied conſideration, becauſe there 


1anexprets: conſideration, et cpreſſum facit ceſſare tacitum. | 
Ando if 4 Covenant, in conſideration that J 8 is my Manrel'scaſe 


ſon and math paid: me ten pounds, that I will ſtand ſeized of ff. 3 1 
Hd to the uſe of him and his heirs; in this cafe; the uſe will F.ofmental. 


arife without inrolment. And if I covenant in conſideration of 


onr hundred pounds, and of a marriage, to ſtand ſeized to the 


ue of myſelf for life, and after of my ſon in tail; hereby the 

ule 2497 raĩſed, and the poſſeſſion charged without inrolment. 
Sosalfo here a feoffment is made, fine levied, or recovery co. 1. 24. 
fuffereds and no uſe declared thereupon; and the fame is 5, %%. 
without any conſideration of fine or rent; by this the uſe 7 
is: :not!! changed, for it doth reſult to the feoffor, conuſor, 

or FHecoveree, and he thath the eſtate as he had it before: 

but if, in theſeand ſuch like caſes, there be but a penny 

ora penny-Worth. of conſideration given, or any rent reſerved 
upon. the. -feoffment;! the uſe will riſe well enough to the 
feoffee, &c. and af any tenure be created, as where a gift 


in tail, leaſe for life, or years, is made; in theſe caſes, 


2E. 
Seventhly, in reſ- 


pect of the manner 
and frame of the 


albeit there be no conſideration given, yet the uſe will riſe 
well enough to the donee or leſſee, and eſpecially, if any 
rent be reſerved; for that is a kind of conſideration : but if 
a leſſee for years grant over his term to another without 
any conſideration at all, it feems by this no uſe at all will 
riſe to the grantee,” and therefore the grantee ſhall hold it 
to:* the. uſe of the grantor; /ed quære. The ſeventh thing 
whereunto reſpe& is to be had, is the manner and form of 


words uſed in the words uſed in the making and raiſing of uſes, wherein there 


' railing of uſes; an 


what manner of uſes 
may be made, ornot, 


is much regard to the mind and intention of parties: for 
| 4 if 


Chap. 24. 


if one covenant in conſideration of twenty pounds paid him 


Co. 8. 94. 


5 


Paſch. 37 E . 


* 


Reſolved in 
Stiles caſe 


37 Eliz. 


21 11. 7. 18. 
Plow. 308. 
301. 

Bro. feoff 
ment all uſe. 
16. 


Dier 374. 


„ UU. 38 -IK 


by I. §. to ſtand ſeized of land- to the uſe of IJ. S. and 
his heirs; or if one covenant that I. S. and his heirs ſhall 
have his land; if this deed be inrolled, this is a good bar- 
gain and ſale to raiſe the uſe, and will do it as well as when it 


to the leſſee, as well as if the leaſe were made by the words, 
bargain and ſell: et fic de ſimilibus. And yet if one, by 
words of bargain and ſell, convey his land to his- ſon; no 
uſe will ariſe by this, except there be money paid, and the 


Co,2.in is made by the words [Sargain and ſell]. So if one, for good 

Ir Rowilan . . | | 

Hayward's COnfideration, by words of demiſe and grant, make a leaſe 
vero Lo. of his land for a term of years; hereby the uſe will riſe 

bert. C. B. 


Inrolment. 


deed be inrolled. And if one, in conſideration of money, 
grant his land to his ſon, or any other, by the word [enfrof]; 


no uſe will riſe by this, unleſs livery of ſeiſin be made 
thereupon; becauſe the intent of the party in theſe caſes doth 
appear to be to paſs it in another manner: and if in the 
laſt caſe livery of ſeiſin be made, then the uſe ſhall be guided 
by law; that is, if nothing be given, it ſhall be to the uſe 
of the feoffor, and not amount to a limitation of uſe to the 


ſon. If one covenant with his ſon, that his land ſhall re- 


main, or that his land ſhall deſcend to him; this is a good 
covenant to raiſe the uſe according to the limitation. And 
yet if one covenant with his ſon upon his marriage, that his 
land ſhall remain, revert, or deſcend to his ſon in fee, or in 
fee-tail ; by this no uſe will be raiſed, becauſe it is fo in- 
certain ; but perhaps this may amount'to a covenant, where- 
upon the ſon may have an action of covenant” (1). If I cove- 
nant for me and my heirs, that I and my heirs, and all others 
that are ſeized of my lands, ſhall be thereof ſeized to the uſe of 
&c. this 1s a good covenant to raiſe the uſe, albeit it be in 
words of the future tenſe, It I covenant with my eldeſt fon, 


and ſtrangers, to convey my land to the ſame ſtrangers to the 


> 


Co. T. 120. 


uſe of myſelf for life, and after of my fon in tail, Ge. 
and I grant by the deed, that the ſaid perſons ſeized of the 
ſaid land, ſhall be from thence ſcized to the ſaid uſes, and 
none other uſe, and no other conveyance 1s made; it feems 


Covenant; | 


this is ſufficient to raiſe the uſe: and yet if I be ſeized of 


land in fee, and covenant. with IJ. S. that A. B. and C. D. 
and their heirs, ſhall ſtand and be ſeized of this land to the uſe of 
Sc. it ſeems, this is not a good covenant to raiſe the uſes. 
If a feoffment or other. conveyance be made ta the ule of the 
feoffor and the heirs of his body, . begotten on the body of M. 
the wife of §. T. and for default of ſuch iſſue, to the uſe of 
him and the heirs of his body, begotten of S. the now wife of 
IF. K. and for default of ſuch iſſue, then to the uſe and perform- 
ance of * his laſt will, for ten years immediately after his 
death, and after the term ended, to the uſe of the feoffees 
and their heirs during the life of V. (eldeſt fon of the 
feoffor) and after his death to the uſe of the firſt iſſue male 
of the body of the feoffor lawfully begotten, and the heirs of 


* > 
_ 7 


P. 515. 


— 


(1) If J covenant that my ſon ſhall have my land, this was held good by reaſon of the word cet 
in 1 Co. Chudleigh's caſe, and was cited out of Seymour's cafe, in Dyer 90. But Hobart Chief Juſtice, (in 


Buckley v. Simmonde, Winch. 61.) denied this; and Bridgman Chief Juſtice agreed with Habart's opinion, 


that it wanted conſideration, But, per Bridgeman, if I will that my fon ſhall have my 
of marriage, tho' the word covenant is wanting, yet the uſe is well raiſed. Sid. 26, 


01 the 


land in confideration 


a — 
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Incertainty. 


* P. 516. 


ſeized of the ſame to the uſes following, viz. of the one to the 


„ V8 D ca 


— Tao TIrIee rn, 
firſt iſſue male to the ſecond iffue male, &c, [in the ſame 


manner z] theſe are good limitations of uſes, 80 if a uſe ce. 1. 52 


be limited to J. S. for life without impeachment of waſte, 
and after to the uſe of B. and C. their executors and admini- 
ſtrators for the term of twenty years, and after to the uſe of 


C. and the heirs male of his body, &c. theſe are good uſes. 


So if a uſe be limited after this manner, vix. to the uſe of a co. 6. 14. 
man's laſt will and teſtament, or to the uſe of ſuch perſon or 77 r, 
erſons and of ſuch eſtate and eſtates as he ſhall limit and appoint | 
y his laſt will and teſtament; or to the uſe of ſuch perſon 


and perſons, or to ſuch uſes and purpoſes as he ſhall by 


any writing under his hand and ſeal declare and appoint; 
theſe are good limitations, If I covenant with another, in co. 
conſideration of blood, &c. that I will ſtand ſeized of my 
land to the uſe of ſuch of my ſons, or ſuch of my couſins, as the 


1. 176. | 


covenantee ſhall name; in this caſe, after a nomination made, 


the uſe will riſe well enough. But if I (for and in conſideration 
of ten pounds or the like good conſideration) covenant to 
ſtand ſeized. of land to the ute of ſuch perſons as the cove» 
nantee ſhall name; in this caſe, albeit the covenantee do 
minate ſome of my couſins, or blood, yet no uſe will riſe 
by this for the incertainty of it. If a feoffment or other convey- 


ance be to the uſe of L S. and his heirs, provided that if the 


feoffor pay ten pounds at ſuch a day, that then it ſhall be 

to the uſe of the feoffor and his heirs; this is a good limi- 
tation, and the uſe will riſe accordingly. A uſe may be 
limited to a woman durante viduitate ſua, and this is co.g. 3. 
1 If a man be ſeized of two manors, and covenants to ſtand co. 11.23 
uſe of the covenantor for his life, and after to the uſe of his 

wife for life, and after to the uſe of his eldeſt ſon in tail, 

Sc. and of the other manor, to the uſe of his ſecond ſon in 

tail, Sc. theſe are good limitations, and the uſes will riſe 
accordingly. 40 

If a man ſeized of land in fee, agree with another, that cs. 2. 69. 
a fine ſhall be levied of it, and that the ſame -ſhall be to“ 
the uſes following, vzz. that J. S. (the conuſor) ſhall have 
one yearly rent of fifty pounds during his life to be iſſuing 
out of the ſame land, and as touching the land charged 
with the rent, Cc. to the uſe of IJ. D. (the conuſee) until 
default of payment of the ſaid yearly rent, and then to 
the uſe of J. S. and his heirs for ever; this is a good 
limitation and the uſe will riſe accordingly ; et fic de fimi- 
libus. 

If a feoffment be made by JI. S. to the uſes in certain co, 10. 2, 
indentures * tripartite of the ſame date, and therein is declared 
that it ſhall be to the uſe of A. for life without impeach- 
ment of waſte, and after to the uſe of ſuch farmers, or 
tenants, to whom he ſhall demiſe any part of the premiſſes 
for life, or lives, or for any term of years, as in any ſuch 
demiſe ſhall be limited and appointed, and after to the uſe of the 
performance of the laſt will of the ſaid A. and to the uſe of ſuch 
perion or perſons ſeverally to whom the ſaid A. by his laſt 
will and teſtament ſhall appoint any eſtate, and after to the 


2 uſe 


Chap. 24. | Of #2 > OD 


Co. 4. 11. 


Co. ſuper 
Lit. 19. 


Hil. 6 Car. 
B. R. Ad- 


joe 


dier 314. 


Vier 290. 


uſe of, Ge. theſe ate good uſes, and the eſtates ſhall riſe 


accordingly, _ 


A uſe may be limited upon condition, and the condi- 


tion may be annexed to one of the uſes, and not unto ano- 
ther. 4 N. ; e | 


If lands be conveyed to I. S. and the heirs of his body, 


to the uſe of J. S. and his heirs, or to the uſe of a ſtranger 


and his heirs; this uſe will not riſe in this manner (1). 


yet if lands be conveyed to I. S. and his heirs, to the uſe. 


of him and the heirs male of his body .and after to the uſe 
of a ſtranger and his heirs; it ſeems this is a good limi- 
tati ; ö ' | | | 2 3 

If one grant lands by deed to huſband and wife, to have and 
to hold to the uſe of the huſband and wife and of the heirs of 


their two bodies; this is a good eſtate tail by this limitation, 
albeit he do not ſay habendum to them and their heirs, &c. 
but 4abendum to their uſes ; but otherwiſe it were if the uſe 


were limited to a ſtranger in this manner, 


If lands be conveyed by J. S. to J. D. to the uſe of I. S. 


or to the uſe of his wife for life, or to the uſe of another 
for life, the remainder to another in tail or for life, the re- 
mainder to a third, his executors, &c. for ſix months, and 
after the fix months ended, to the uſe of a fourth and his 


heirs; theſe are good limitations, and the eſtates will riſe 


accordingly. | 1 
If a uſe be limited to the conuſee of a fine, or to a recoverer 


in a recovery, until he make a leaſe for forty years, and after 


co. 1 in 
Chulleigh's 
caſe 135. 


Co. 1. 26. 


3. 131. 4. 
113. 


8 


to the uſe of the recoverees or conuſors and their heirs; 
this is a good limitation, and the uſe will riſe according- 


8 uſes, or uſes in peſſe, may be created as well 


as uſes in eſe; and therefore if lands be conveyed to the uſe : 


of a man and the wife he ſhall afterwards marry, or to the 
uſe of his firſt, ſecond, or third wife; or to the uſe of I. 5. 


for life, and after to the uſe of the right heirs of I. D. and 


J. D. is then living; or to the uſe of J. S. for life, and 
after to the uſe of him that ſhall be his firſt heir male, and 
the heirs of the body of ſuch heir male, Sc. all theſe, and 
ſuch like, are good uſes; but they are uſes at the common 
law ſtill, and are not executed by the ſtatute until they come 


491, 


Ei h hl 3 1 fo 
in e. The laſt thing whereunto reſpect is to be had, is the 1 


pect of the nature 


nature and quality of the uſe; and herein it is to be known, and quality of the 


that a man may * at this day by act executed in his life time, -q 


or by his laſt will and teſtament at his death, give his lands, 


P. 51). 


tenements or hereditaments, to any perſon or perſons not cor- Charitable uſes, 


porate, and their heirs, for any religious, charitable, or civil 
uſe, as well as for any private uſe: and therefore a man may 
ſo diſpoſe of his lands for the finding of a preacher, erecting 
or maintainance of a ſchool, relief and comfort of maimed 
ſoldiers, ſuſtenance of poor people, reparations of churches, 
high-ways, bridges, diſcharging of the poor inhabitants of a 
village of the common charges, to make a ſtock for poor la- 


ä — 


_— 
r 


(1) A tenant in tail cannot be ſeized to any uſe expreſſed; for the Sz. of Leſim. 2. ch. 1. de donis has 
ſo appropriated and fixed the eſtate tail that neither the donee nor his iſſue can execute this uſe.— ent. 
Cent. 5. caſe 1. 


(2) See furth 


er by what words uſes may be created, in Vin. Abr. uſes. (E. 4.) — Gil. on Uſes 6o. 
| bourers 


= 
_— — —— — 


"= — 
= — — eter ee — — 
— 
—— 


ö N 
9 * 
1 o 
" 
: U A 
1 5 5 
ö 10 N 
4 
v j 
* : it 
1 j 
110 14 
1 
j 
ou } LU 
4 [2 
a 114 1 
! 1 is 
: y ; 
U th 
1% , 
1 
4 k 
THERRE 
1 ! 
91. ze 
1 1 
111 
ah. 
1 [1 
j { 142 1H 
1 i 
: 1 
1 
1 
| N 
1 
1 IHE 
181 
nr 
75 1 
[4 1 
1 1 
Hl 
TREE 
3. 
100 808 
11 ! 
TT 0] 
/ h o 
: Ty 
Ts. 
h f F 

: TH 
1 
ky q x 
110 
ö ' 

FF: 

: gy: j 
' i { 
THREW 
| fr, 
7 { i 

115 

1 © x, 

8 1HEY at 
1 

11 
n 
"316 
1 | 
S311 1 
i [4 
16 818 
1) 008 

: "13. 

1 8 
118: 

ö p 

THER 
Hy. 

T9 \ 
1 & 

: 19K 
: 1 
"FEE 
1 T 
en 
+ 18 
e j : 
115 

- TRE 

41098 

"33-8 
4) q 
in 
1 i 
4; 

FRE 
wet: 
Ham. 
41 
nl. 

N. 
1 
1 
111 WH 
FS: 
} 

. "bs: 
F: 
"27: 1 
11 

j j 

: [1 
! 
1 
1 
i): 
. 35 
18: 
1 
1 
1 
4 
1 
1 
1. 

7 1 

{ i 

11948 

1 81.7 

I | 

'S 1 

0188 

1 

1 j ; 

+ THI 
Fi: 

wo! it 
105 

. 1 
1 
8 1 
Tt 

187 

C . L 

. * i! | 

: 1 ) 

i i 

: 1 

m 1:5! * 

11 1 

Ki ! : 

: ; I 

1 - { 

LSBES K 

14 11 

B19 [ 

F488 

1 4 

1 
1 } 

wh 

1 

. 4 

d 17 

1 
1 . 

n k 

Fg CH 
1 } 

N 
| 

1 1; 

8: 1: 

13. Li 
ng 
ih 

4; 1 

* 1 

1 
1 
oh 
j 
2 

TH; 

1 

PRE 
vt. - 

441 
174 

a T1: 

fi 

by by 
1 1 

8 1 

1 . * 
: _ 

' j 

: Ly 
© g i ! 

4 

14 ? 

1 

1 
N 1 

1 þ 
£ 
1 

| 

i 

0 
$i) 
- Oy 
# 
10 
1 
7 10 
ih 
45 
| 

be 

1 1 

ll) 

'* 284 

i - 
1 
[A I 
$i! 5 
;E 
18 N 
i; 
'Þ!t 
9 
11 


492 


Superſtitious uſes. 


by his laſt will at his death, to any perſon ſingular or e 
corporate, in fee-ſimple, fe- tail, for life, or years, to the in- 
tent or upon condition to maintain any ſuperſtituous uſe, as 
to find a chaplain, and have the ſervice of a prieſt to ſay maſs, 


bourers ; in n * poor apprentices, ad for, the mar- 
riage of poor virgins, or other ſuch like uſes, and theſe. uſes 


are not prohibited by any ſtatute: and it is good policy, upon 


every ſuch feoffment or eſtate, to reſerve to the feoffor and 
his heirs ſome ſmall rent, or to ſet down ſome ſmall con- 
ſideration: but theſe uſes are not ſuch uſes as are executed by 
the ſtatute of uſes, neither are they to be reſembled to the 


uſes aforeſaid; for in this caſe, if there be any miſ-imploy- 


ment of the lands, or breach of the truſt by the parties truſted, 
redreſs is to be had of the lord chancellor or lord keeper by 
2 ſpecial courſe of proceeding. For which, ſee the 3 of 
| "+ Elix. c. 6. 43 Eli. c. . 7 Fac. c. 3. (1). But if any nn: 


aye heretofore given, or hereafter thall give, any lands, 


nements or bereditaments, by act executed in his lte, or Stat, 255 1 


or to have a prieſt or other man to pray for the ſoul of any 


dead man in ſuch a church or other place; or to have or main 
tain perpetual obites, lamps, or torches, &c. to be uſed at 
certain times, to help to ſave ſouls out of the ſuppoſed 


purgatory; all theſe wy ſuch like uſes are void; and the lands 
that are ſo given to ſuch ſuperſtituous uſes. are to be forfeited, 


5. Declaration of 
uſes; and Where a 
uſe of land may be 
declared upon any 
aſſurance, and what 
ſhall be a ſufficient 
declaration of ſuch 
uſe, or not. 
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and given to the king, and he ſhall have them; and yet 
if there be any charitable uſe intermixed with the ſuperſti- 
tious uſe, and they may be diſtinguiſhed, the king ſhall have 
only ſo much as is given to the ſuperſtitious uſe, and not that 
which is given to the charitable uſe alſo: for which, ſee Adams 


and Lambert's caſe at large, Co. 4. 104. (2): 


e. 5. 37 H 
4. 1Ed. . 


As touching the declaration of uſes, i. e. the manifeſtation pay LS 
or agreement of the parties, to what uſes and intents the aſſur- 159. 


ance made ſhall be, theſe things are to be known: 1: that 
7 uſes may be declared or averred on a fine, feoffment, or reco- 
very of land; but on a bargain and fale of land, no uſe may 
be declared or averred, but what the law doth make, And upon 
a covenant of uſes, no other uſe may be declared or averred, 


ler 


but what is contained * within the deed. 2. Every one may c.. 5. 


declare and diſpoſe the uſe of land according to the eſtate that 


he hath in the land; for the declaration and diſpoſition of the 
uſe doth enſue the ownerſhip of the land, |ficut umbra Sequitur | 


corpus. And at this day the uſe doth draw the land to it, as 
the body or principal doth, the ſhadow or acceſſary: and therefore 


the owner of the land, or he from whom the land doth move, 
ought to limit and ; i the uſe of the land; as if the Ke 


band and wife levy a fine of the land, whereof he is ſeiſed in, 


the right of his wife; the huſband alone may declare the uſe 


of this fine, and this declaration. ſhall bind the wife, albeit 


2 
— 


her aſſent to the limitation of the uſes do not appear, if her 
diſſent doth not appear; but in this caſe, it is moſt proper 
to have a declaration of the uſes by the huſband and wife 
both; for ſhe alone, becauſe ſhe is /ub potęſtate viri, cannot 
declare or limit any uſe - Neither can the huſband alone limit 


— 


—— 


* 


— 


(1) See fully what deviſes rar charitable purpoſes are 3 in Duke's law of charitable Uſes, 105, &c. od 
what ſhall be a good appointment to a charitable uſe, in Com. Dig. Uſes. (N. 11.)—Chancery (2N, 2.) 


(2) See further 


what uſes are ſuppreſſed as ſuperſtitious, in Com, Dig. Uſes. (9): 
3 


any 


TJ b „ 
| any uſe againſt her good will, becauſe he hath not the eſtate 
of the land: and therefore, if A. and B. his wife be ſeized of | 
land in the right of his wife, and ſhe, without the conſent of 5 


. 


her huſband, covenant by indenture with C. and D. 14 Marti, Huſband and wife 
14 Eliz. that a fine ſhall be levied of this land, and that it ſhall 
be to the uſe of herſelf for life without impeachment of waſte, 
and after to the conuſees for their lives, to the intent that they | 
ſhall ſuffer IJ. S. to take the profits for his life, with divers re- 1 
mainders over; and afterwards, and before the fine levied, | 
the huſband alone by another indenture 21 February 22 Elig. 
(wherein the wife is named a party) without the-conſent of 
his wife, doth agree that a fine ſhall be levied to the uſe 
of him and his wife, and after to the uſes limited by the 
wife's indenture, and after the fine is levied accordingly ; in 
this caſe, albeit the variance be in one particular only, and 
the limitations in all the reſt of the uſes and eſtates do agree, 
yet all the ſame limitations by both indentures are void, and 
the uſe upon the conveyance is left to conſtruction of law, 
and therebare ſhall be to the wife and her heirs for ever: 
and yet if the huſband and wife agree in the limitation of 
the uſes for part of the land, and differ in the reſt, the limit- 
ations for ſo much as they agree in are good, and void for 
the reſidue: and in theſe caſes, where the declaration is good, 
the wife and her heirs ſhall be bound by it. So if two Joint-tenants, | 0 
joint-tenants are, and they, or two others having ſeveral eſtates, | 
join in a fine, and one of them declare the uſe in one 
manner, and the other doth declare the uſe in another 
manner; this declaration is good for either of their parts; | 
for the declaration ſhall be governed according to their 4 
eſtates. And if an infant, or a man on ſane memorie, doth ſafant. 
declare the uſe of a fine levied by him, this declaration is good, 3 
and ſhall bind him ſo long as the fine ſhall continue in his 
force (1). 3. This declaration of uſes may be made | | 
co. 2.73-5- & either by deed indented, (which is the moſt uſual and fafe * P. 519, | 
Way, ) or by deed poll; as where the parties do by ſuch a writ- - 
ing agree that an aſſurance paſſed, or to be paſſed, ſhall be to | 
ſuch and ſuch uſes; as that a fine ſhall be levied by ſuch a | | 
time, and that it ſhall be to-the uſe of one for life, of another in 
tail, and of another in fee. Or it may be made by a verbal agree- 
ment without any writing at all; as where an agreement is ſo 
had, and made between two or more, that a fine or recovery | — | 
ſhall be had, and ſhall be to ſuch and ſuch uſes, and the ſame If 
is had accordingly ; in this caſe, this is a ſufficient declaration, | 1 
being proved; but it is not ſafe in theſe caſes to depend upon < | 
Co. 2: 69 ſlippery memory (2). 4. This declaration by word or writing, 


7 


— —— — — 


. . * | | [ 
by may be made before, at, or after the time of making the aſ- 5 | 1 
Co. 5 4. ſurance: and therefore one may covenant or agree that J. 5. | 
Co. 9.8 


Der 136. ſhall recover againſt him, or that he will levy a fine, or make 


(1) See accordingly Mansfield's caſe, 12 Co. 124.—Pig. on Rec. 72. —2 And. 163. | 
(2) But now by ſtatute 29 Car. 2. c. 3. All declarations or creations of truſt or confidences of any lands 
tenements or hereditaments ſhall be manifeſted and proved by ſome writing, ſigned by the party who is by | 
law enabled to declare ſuch truſt, or elſe they ſhall be utterly void, and of no effect. After the ſtatute of frauds | 
it was doubted, whether it was not neceſſary to declare the uſes of fines or of common recoveries either at, or 
previous to, the time of levying or ſuffering thereof; and whether a ſubſequent declaration of the uſes would 
not have been void; and therefore the ftatute 4 Ann. c. 16. § 15. enacts, that ſuch ſubſequent declarations 
of -uſes ſhall be good and effectual. Since the ſtatute of frauds, uſes may be declared by writing only 
without ſeal, per Holt Ch. J.—7 Mod. 76. | 
6K a feoff- 
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— 
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Averment, / 


P. 520. 


F 


77 Chap 24. 


a feoffment to I. S. of ſuch land, and that the ſame ſhall be to 


the uſe of, &c. And if one make a feoffment, he may declare 


the uſes of it at the ſame time, and that within the ſame or 
in another deed at his pleaſure : and if the aſſurance be paſt, 
and no declaration of uſes had before, or at the time of paſſing 
it, a declaration may be ſubſequent, viz. that the ſame aſſur- 


ance was and ſhall be, and recoverors, Cc. ſhall ſtand and 
be ſeiſed to ſuch and ſuch uſes; for an indenture ſubſequent 


may direct and declare the uſes of a fine or recovery precedent. 
But herein theſe diverſities are to be obſerved ; when precedent 
indentures ate made to direct the uſes of a ſubſequent aſſurance, 


and after the aſſurance is made accordingly, there no averment 
| ſhall be taken by word, that the ſame aſſurance was to other 
uſes than are declared by the indenture : but againſt an inden- 
ture ſubſequent, declaring the uſes of an aſſurance precedent, an 


averment may be taken, that there were other uſes expreſſed and 


limited, before or at the time of the aſſurance, than are contained 


in the indenture. If a precedent indenture be made to direct the 


_ uſes of a ſubſequent aſſurance, when the aſſurance comes, the 
land is bound, and the conuſor or recoveree cannot by any act 


of his, after the recovery had, charge or avoid it; but it the 


declaration be ſubſequent, if in the interim, between the aſſur- 


ance had, and the declaration. of the uſes, the conuſor or re- 


coveree ſell, give, or charge the land to others; this ſubſe- 


quent declaration will not ſubvert the mean eſtates, charge or 
intereſts; unleſs it can be otherwiſe proved, that, by a certain 
and compleat agreement of the parties, the aſſurance was had 


and made to theſe uſes. $5. When the agreement for the li- 


mitation of uſes is precedent, whether it be by writing or 


word, it is but directory, and doth not bind the eſtate, until the 


ſame aſſurance be afterwards had; and therefore by a new agree- 
ment or declaration made in the ſame manner as the * former 


vix. in writing, if the former be ſo, and between the ſame par- 
ties, either before or at the time of the ſame aſſurance paſſed, 


new uſes may be made and the former uſes changed (1) : but 
when the ſame aſſurance is purſued accordingly, and no inter- 


venient alteration is made, it ſhall be expounded to be to the 


ſame uſes, and ſhall bind the parties; and no naked averment 
ſhall be received of any latter or other agreement contrary to 


the indentures. 6. The declaration of the uſes muſt be certain, 


and that eſpecially in three things ; in the perſons to whom, in 
the lands, &c. of which, and in the eſtates by which, the uſes 


are declared (2); and if there want certainty in either of theſe, 


the declaration is not good; and it muſt be compleat of it- 
felf without any reference to indentures, or other writings to 


be made afterwards, for then it is but an imperfe&t communi- 


cation, and no compleat declaration, 7. Where an inden- 


ture precedent is to limit the uſes of a ſubſequent fine or 


2 


(1) And the revocation of the former uſes will be good, though it be but by a writing and not by a deed; 


— * 
— __ TP —_— — * — — — — 


—— 


for where the conveyance enures by way of tranſmutation, the uſe is according to the intent of the party; 
and 'tis no matter how that intent is manifeſted, ſo as it may be known, Jones v. Morley, Shaw, Parl. 


Ca. 140.—8. C. 1 Salk. 677. and ſee the caſes in the margin of the laſt edition of that reporter. 


(2) It is not neceſſary in declaring an uſe, if there be a tranſmutation of poſſeſſion, to uſe the very 
word uſe. Any expreſſion whereby the mind of the party may be known, that ſuch a one ſhall have the 
land, is ſufficient, per Holt, 12 Mad. 162. | 


4 


recovery, 


Chap. 24. 1 r 


recovery, and is not purſued in ſome circumſtance of time (1), 
perſon, quantity, or the like; yet if no other new mean agree- 
ment may be proved, the aſſurance ſhall be in judgment of law 
to the uſes contained in the ſame indenture; but if the variance 
be in theſe particulars, and the form of the indenture be not 
purſued, there an averment without writing may be taken, that 
the fine or other aſſurance was to other uſes than are contained 
in the indenture: and if none ſuch can be made, then it is left 
to conſtruction of law (2). And therefore if A. be ſeiſed of 
divers manors in fee, and by his indenture dated 10 Martii, 
21 Eliz. doth covenant with B. and C. that he, before the end 
of Trinity term next, will by fine, or other conveyance, aſſure 
one of theſe manors to them, and that the ſame aſſurance ſhall 
be to the uſe of A. and E. his wife, and of the heirs of A. 
and the twenty-cighth day the deed is inrolled; and, the 
twenty-ninth day of the ſame month, he doth by another in- 
denture covenant with the ſame C. and D. to convey all the 
fame manors to the ſame C. and D. before the annunciation 
next, and that the ſame aſſurance ſhall be to the uſe of A. and 
the heirs male of his body, and for default of ſuch iſſue, to 
the uſe of divers others in remainder, and by this indenture doth 
covenant, that if he ſhall not ſufficiently convey this land by 
the day, that he will ſtand ſeiſed to the ſame uſes, &c. and 
no fine is levied by the end of Trinity term, but, the ſeventeenth 
of September following, a note of a fine is acknowledged to B. 
and C. and the heirs of B. of the land within the firſt inden- 
ture; and, the eighteenth of the ſame month, another note of 
a fine is acknowledged to C. and D. of the ſame and other 
land in the laſt indenture, and both theſe fines are entred in 
Octabis Mich. following; in this caſe, theſe fines cannot be di- 


rected and declared by both indentures, and therefore it ſeems 


the declarations are void (3). 
Co, 9. 8. 


ed. == 1. touching averment of uſes; 1. e. the proof of uſes by 6. Averment of 


Doc. & St. witneſſes, theſe things are to be known; that where any uses; and where a 


. 2 3. uſe is expreſſed upon a charter of feoffment, no other ule eee 
contra or preter the uſe * which is expreſſed, ſhall be ad- aſſurance; and 
mitted. But in caſes of fines and recoveries wherein no obey" -5 Song 
uſes are expreſſed, other uſes than what law-conſtruftion will ment, or not. 
make, may be ſhewed and proved to be agreed upon; and the * P. 521. 
ſame aſſurances ſhall be to ſuch uſes, as by proof ſhall be 
made to appear to be the intent of the parties: as if a man 
and his wife ſell her land for money, and after levy a fine to 
the vendee and his heirs; in this caſe, it may be averred it was 

for money; and this ſhall carry the uſe to the vendee without 
any declaration of uſe, which otherwiſe would reſult to the 


woman and her heirs: and yet if a fine be with a grant and 


— — 


— 


— 


(1) Where there is an agreement to ſuffer a recovery, and uſes are declared, if the recovery is after 
ſuffered, though it varies in point of time from the recovery covenanted to be ſuffered, yet if there is 
no ſubſequent declaration of uſes, the recovery will enure to the uſes fo declared; per Ld, Hardwicke. 
1 . | | 
(2) Where the uſes of a recovery are declared by deed precedent, no new or other uſe can be aver- 
red by parol, unleſs there was ſome variance between the deed and the recovery; and in caſe of a 
deed precedent, if the party ſet up other uſes, he muſt confeſs and avoid: but where they are by deed 
ſubſequent, new or other uſes may be averred without ſhewing the deed, though there be no variance, Oc. 
becauſe there was an intermediate time when there might be ſuch agreement made, and the uſes ariſe 
by the recovery according to that agreement; and if a deed ſubſequent be ſet up, the other may traverſe 
thoſe uſes, Per Holt Ch. J. in Tregame v. Fletcher, 1 Salk 677. 

(3) See further as to the doctrine of declaring uſes, in the books referred to in the concluding notes to 
the chapters on fines. and recoveries ;—and in Vin. Abr. Ules (T. 2), &c, 


— 


render, 
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render, no averment to prove it to be to other uſes than what 
are contained in the fine ſhall be received. And where the co. g. s, 
uſes of a . conveyance be declared by indenture before or at | 
the time of the i ſame; conveyance, no averment ſhall be re- 
ceived of any other uſes than what are contained in the inden- 
ture : but if the indenture of declaration be ſubſequent, there 
an-averment lieth and ſhall be received, that there were other uſes 
agreed upon at or before the time of the conveyance made. 
And where an agreement is made to levy a fine, or ſuffer a co. f. 26. 
recovery, before or at a time certain, and that it ſhall be of ſuch 
and ſuch lands, and to ſuch and ſuch perſons ; and after it falleth 
cout that the fine, or recovery, is not had by that time, or not of 
the ſame land, or not between the ſame perſons; in theſe caſes 
an averment may be had of other uſes and of another agree- 
ment (J. i ni my 3 ͤĩ—· 1 
7. To what uſe an Where the uſes of an aſſurance are certainly agreed upon and bog. & st. 
aſſurance of land declared between the parties thereunto, there regularly it ſhall 3. fect. 


ſhall be by conſtruc» 


tion of law; ang be to ſuch uſes as are declared and agreed upon, and to none Wo 


| how the limitation others. But if a conveyance be made of land by fine, feoff- Die: of. 
ogy ne delle ment, or recovery, and no uſes thereof declared and agreed . 25 
conſtrued, upon, the law will limit and appoint the uſe according to 1; 2. 
.  _ equity and conſcience. And therefore if a man levy a fine, | 
make a feoffment, or ſuffer a recovery of land without any con- 
ſideration; the law will adjudge the uſe to be in the feoffor, 
conuſor, or recoveree who doth part with the land: and ſo if 
a man make a feoffment to the intent to perform his laſt will, 
or to the uſe of his laſt will, or to ſuch perſons as he 
ſhall limit by his laſt will; in all theſe caſes, the uſe ſhall 
be in the feoffor and his heirs, while he doth live to diſpoſe 
at his pleaſure. And ſo if one make a feoffment of land to y,..,.... 
T.S. and his heirs, to the uſe of V. S. for twenty years, e. B. Hu. 
and limit the uſe no further; in this caſe, the reſidue of the Mr 
uſe after the twenty years, ſhall be to the feoffor and his 
heirs: but if in theſe caſes there be any conſideration of money 
or the like, though never ſo little given, or any rent reſerved 
upon the feoffment, the law will adjudge the uſe in the feoffee, 
conuſee or recoveror: and yet in that caſe al ſo, if other uſes be pog. & st. 
5 expreſſed , upon the deed, it ſeems it ſhall go to the uſes ex- 95 
P. 522. preſſed; as if A. for twenty pounds paid by * B. enfeoff B. 
and his heirs, to the uſe of C. and his heirs. If the huſband co. 2. 5. 
and wife levy a fine of the wife's land without conſideration and 5” 
without any declaration of uſe, the law will adjudge this to be 
to the uſe of the wife and her heirs ; but if they ſell her land 
for money, and after levy a fine thereof to the vendee ; this 
ſhall be to the uſe of the vendee and his heirs. And if a man 
be ſeiſed of land of the part of his mother, and without any con- 
fideration make a feoffment in fee of it; this ſhall be ſaid to be 
to his uſe in the ſame nature he had it before (2). So if two 


(1) See further in what caſes averments may be made of uſes, in Bac. Abr. Uſes (E. 5.)—Pin. Abr. 
Uſes (O. 6.) To. | | 

( 17 The contrary is ſaid in Hobart 31.—but the caſe in Hob. is denied to be law (and conſequently the 
paſſage above ſupported) by Lord Chancellor Macclesſſeld, who ſays, that in the caſes of Godbolt v. Freeflone, 
2 Lev. 406. and in Abet v. Burton in 1 Salk. 591, it was ſolemnly adjudged, that the uſe, whether expreſsly 
declared by the feoffor, or permitted to ariſe by implication, was the ſame thing, and would go to the 
mother's ſide. — —But where a man ſo ſeiſed on the part of his mother, levies a fine ſar done grant et render, 
jt operates as a feoffment and re-feoffment, and gives a new eſtate deſcendible to the heirs general.—Price 


v. Langford, 1 Salk, 337. 
| I 4 nog joint- 


—_— ͤ @a-.Þ-+$ 1 


_ Joint-tenants be of land, the one in fee-ſimple, and the other 
but for life, and they without any conſideration levy a fine of 
it, and make no declaration of uſes; the uſe ſhall be to them of 
the ſame eſtate as they had before in the land. So if A. tenant 
for life of land, and B. in reverſion or remainder, levy a fine 
of this land generally, this ſhall be to the uſe of A. for life, 
and to the uſe of B. in fee afterwards as it was before. So if 
A. be ſeiſed in fee of an acre of ground, and he and B. join 
together and levy a fine of it to another without any conſidera- NSN 
| tion; this ſhall be to the uſe of A. and his heirs only. | 
Pek. fee, If one make a gift in tail, or leaſe for life, or years, albeit it 
533 be without any conſideration of fine, or rent, yet the law will. 
| adjudge the uſe in the donee, or leſſee and not in the donor or 
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leſſor. | ; LN NT 
Plow. 539. If one at this day by deed indented bargain and ſell his land to 
— another for money, and doth limit no eſtate, but the deed is 
enki lh Habendum to him only, and not Habendum to him and his heirs, | 
Se .. him and the heirs of his body, or to him for life; how- 


Co. 1. 110. ſoever in this caſe, before the ſtatute of uſes was made, it was 
| otherwiſe, yet now the common received opinion is, that by this 
there doth paſs only an eſtate for life, and not a fee-ſimple. 
Co. ſfuper If a feoffment be made to I. S. and his heirs, to the uſe of 
— Tha: J. D. without any more words; by this limitation J. D. hath 
only an eſtate for life: ſo if a feoffment be made to J. S. and 
his heirs, to the uſe of I. D. for ever, without ſaying [and his 
heirs;] hereby J. D. hath only an eſtate for life: and fo of 
other uſes the conſtruction ſhall be according to the rules of law. 
N If a uſe be limited to J. S. and his heirs until A. ſhall come 
8 from beyond the ſea, and attain his full age or die, in this 
Mo:aan's Caſe, if he come from beyond ſea, attain his full age, or die, 
99 the uſe ſhall ceaſe, | . e | 
Hit. 2 Jas, If one covenant to ſtand ſeiſed to the uſe of A. his eldeſt 
B. R. g. fon and the heirs male of his body, and after to the uſe of 
: B. his ſecond ſon in tail in the ſame manner, or according to 
the limitation to A. by this B. hath an eſtate tail to him and 
the heirs male of his body. | | 
Co. obe: If a feoffment in fee be made to the uſe of a man and his * P. 523. 
Li. 28: wife for their lives, and after to the uſe of their next iſſue male 
to be begotten, in tail, and after to the uſe of the huſband and 
wife, and of the heirs of their two bodies begotten (they having 
no iſſue male then;) by this the huſband and wife are tenants 
in ſpecial tail executed; and after they have iſſue male, they are 
tenants for life, the remainder to the ſon in'tail, the remainder 
to them in ſpecial tail. 4-1 rb; I 
If one makea feoffment to the uſe of himſelf for life, and 
after his deceaſe to the uſe of Alice whom he doth intend to 
marry, until the iſſue he ſhall beget ct her ſhall be of the age of 
| twenty-one years, and after the iſſue cometh to that age, then 
to the uſe of the wife during her widowhood, and the huſband 
die without iſſue ; by this the wife ſhall have an eſtate at leaſt 
during her widowhood. | # 
If I covenant with B. in conſideration that he will marry m 
daughter, that from the time of the marriage I will ſtand ſeiſed 
to the uſe of myſelf for life, and after to the uſe of C. a ſtran- 
ger and the heirs male of his body, and after to the uſe of 
B. and my daughter and the heirs of their two bodies ; in this 
caſe, albeit the uſe limited to C. the ſtranger be void, yet it 
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, or falh continued, or ſuſpended, as uſes before the ſtatute might have 


not. 
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ſeems B. and my daughter ſhall not have the land till the death 
of C. without iſſue, but that my heirs ſhall have it till that 
If I covenant with B. to ſtand ſeiſed to the uſe of myſelf for co. :. 183. 
life, and after my death to the uſe of C. a ſtranger for the term 
of twenty years, and after the end of the term to the uſe of 
my ſon in tail; in this caſe, the uſe limited to C. is void, and 
my. ſon after my death ſhall have the land: but if the words 
of the covenant be and after the end of twenty years] inſtead of 
 _ [and after. the end of the term] my ſon ſhall not have the land 
| until the twenty years be expired (1). See more in expoſition 
of deeds. chap. 5, N 5 | 
8. Where and how All ſuch uſes, as are not within, nor executed by the ſtatute of co. . 
—— 27 H. 8. but remain at the common-law, may be deſtroyed, diſ- Cp" 


pended or not; and been, And therefore contingent 'uſes may be extinguiſhed or 


Where the ancient ſuſpended at this day. As if a man, ſeiſed of land in fee, have 


uſes ſhall be revi- 


ved by the entry three ſons A. B. and C. and he make a feoffment of his land 


of che feoffees, or to divers feoffees, to the uſe of them and their heirs during the 
life of A. and after to the uſe of the firſt ſon that A. ſhall beget 
and the heirs male of the body of ſuch firſt ſon; or if a feoff- 
ment be made to the uſe of a man and the wife that he ſhall 
marry, or the like; if, in theſe Taſes, the feoffees make a feoff- 
ment over before the contingent uſes happen to be in eſe, as 
before A. have any fon, or the man take a wife, Cc. albeit 
it be to one that hath notice of theſe uſes, yet the uſes are 
deſtroyed for ever, and the 'feoffees cannot enter and revive 


P. 524. * them contrary to their own feoffment: and if in theſe caſes 


the feoffees, before the contingent remainder veſt, be diſſeiſed, 
hereby the uſes are ſuſpended ; but then by the re-entry of the 
feoffees the ancient uſes will be revived again : and therefore, if 
the feoffees releaſe to the diſſeiſor, and fo bar themſelves of their 
entry, the uſes are extinguiſhed and ſhall not be revived, and 
the party grieved hath no remedy but in chancery againſt the 
feoffees for breach of truſt. And if the feoffees in the firſt. 
caſe die before A. have any ſon born, the contingent re- 
mainder is gone: as where a feoffment is made to the uſe of 
the feoffor for life, and after to the uſe of the right heirs of 
J. S. in fee, and the feoffor die before IJ. S; in this caſe, the 
remainder is gone, for a remainder cannot be without a particu- 
lar eſtate, no more of a uſe than of an eſtate made in poſſeſſion: 
and ſuch a remainder muſt veſt. during the particular eſtate, or 
atleaſt eo inſtauti when the particular eſtate doth end (2). 
If a feoffment be made to the uſe of IJ. S. and the wife he co. 1. 136. 
ſhall afterwards marry, and of the heirs male of their bodies ; | 
and J. S. make a feoffment of this land to another before he 
take a wife; hereby the contingent remainder is deſtroyed. | 
If A. infeoft B. and his heirs, to the uſe of C. and D. his Hil. » Car. 
wife, and the heirs of the ſurvivor of them, and C. make a —_ 
feoffment to E. and dieth; this feoffment doth deſtroy the con- 
- fingent remainder. eg 


* 


* 
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(1) The particular ſignification given to the word ern“, in our ancient law books, and particularly in 
the Rector of Chedington's cafe, from which the paſſage in the text is taken, has been exploded by the court of 
King's Bench in the caſe of Might on the demiſe of Plowden v. Cartwright, for the reaſons in 1 Burr. 282. 

(2) The doctrine of contingent uſes, and the ſcintilla juris which remains in the feoffees to enable them 
to enter and reveſt the old uſes, is very fully explained in Chudleigh's caſe, 1 Co. in Wegg and Villers 2 Rol. 
Ar. 796. pl. 11.—Gilbert's Uſes, p. 175. and Hales v. Rifley, Pollexfin, 369.—there are alſo ſome very learned 
and ingenious obſervations on this ſubject, in Fearne's Cont, Rem. 3d. edit. 215 to 227. 


1 When 
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' Dir 6, When the eſtate, out of which the uſes do ariſe, is gone, the 


uſes are gone alſo ; as if a leaſe be made to A. for his life, to 
the uſe of B. for his life; and A. die; hereby the eſtate of B. 


is gone. | 


Ls 


Alſo uſes of lands may · be gone by revocation, whereof ſee in 
ſſtthce next part. „ 
Co. foper Proviſoes and powers of revocation of uſes of lands are yery fre- 9. Where a power 
1, 72. 10. quent in voluntary conveyances (whether by feoffment or other- to revoke uſes of 
171 1,7:% wiſe) that paſs land by way of raiſing of uſes, and are executed any erage —_ 
Dir za. by the ſtatute of 27 H. 8. and the inheritances of many depend be ks ; and what 
thereupon. As if a man ſeiſed of land in fee have divers ſons, revocation by rea- 
and he covenant to ſtand ſeiſed of that land to the uſe of him- ory 3 
ſelf for life, and after of his eldeſt ſon in tail, and, for want of what not. 
ſuch iſſue, to the uſe of his ſecond ſon in tail, &c. with a 
proviſo that it ſhall be lawful for him at any time during his 
life to revoke any of the ſaid uſes, and to limit and appoint 
other uſes, &c. Or if A. by indenture between him and B. 
his heir apparent an infant, covenant with B. for the advance= 
ment of his blood, &c. to ſtand ſeiſed to the uſe of himſelf for 
life, and after to the uſe of his faid heir apparent and the heirs 
male of his body, and after to the uſe of his right heirs, pro- 
vided that if A. by himſelf or any other during his life ſhall 
deliver or offer to B. a ring of gold to the intent to * make void & p. 525 
all the ſame uſes, that then the ſaid uſes ſhall be void, and 
he may limit new uſes: or if A. by indenture covenant with 
B. to ſtand ſeiſed to the uſe of himſelf and his wife and his 
daughter for their lives, and after, &c. provided that if the 
ſaid A. during his life and after the debts mentioned in the 
ſchedule annexed to the indenture ſhall be paid, ſhall be 
diſpoſed to determine, diſannul, change, alter, enlarge, di- 
miniſh or make void the uſes, or eſtates, or any of them, of 
the premiſes or any part thereof, and by writing indented un- 
der his hand and ſeal ſubſcribed in the preſence of three wit- 
neſſes ſhall declare his mind to be ſo, that then the ſame uſes 
ſhall be void; all theſe, and ſuch like proviſoes, being coupled 
with a uſe, are allowed to be good and not repugnant to the 
former eſtates. But in caſe of ſuch a feoffment or other con- 
veyance, whereby the feoffee or grantee is in by the common 
law, as where A. doth infeoff B. and his heirs to the uſe of 
B. and his heirs, it is ſaid ſuch a proviſo is meerly repugnant 
and void. And as touching theſe proviſoes or revocations, theſe 
things are to be known; 1. Theſe revocations are favorably 
interpreted, becauſe many mens inheritances depend upon it : 
and therefore he that hath this power may revoke part of the 
uſes at one time, and part at another time; and the revo- 
cation of the old may be made, by the making of new uſes 
without any expreſs revocation ; and by the ſame conveyance 
whereby the old uſes be revoked, the new uſes may be created 
and limited, and then the former uſes do ceaſe þ/o facto by this 
revocation without any entry or claim (1): as if one covenant to 
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(1) A power of revocation if executed of the whole eſtate, can be executed but once, and not zoties quoties:.— 
but if the perſon to whom the power of revoking the old uſes and of limiting new ones is reſerved, does, 
in the deed of revocation, annex a power of revoking the uſes thereby declared, it will be good, and he 
may afterwards execute that power accordingly.—Hele v. Bond, Prec. in Canc. 474.— —A perſon who has a 
power of revocation, may revoke part at one time and part at another, but not the ſame part twice, unleſs he 
reſerves a new power of revocation. 1 Co, 173. b.,—2 Burr. 1148. 3 
and 
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ſtand ſeized to the uſe of himſelf and his wife, for their lives, 
and after to the uſe of A. his daughter for life, and after to 
the uſe of B. his daughter in tail, Cc. provided that if he 
all be minded, Cc. he may by writing, Cc. make void the 
ſame uſes, and declare the uſes to others, and he doth make 
void the uſe to his wife at one time and no more, and after by 
a deed doth limit and appoint new uſes of the whole by a 
new covenant to ſtand ſeized to other uſes ; theſe are good reyo-. 
cations; for there needs no real and expreſs revocation of for- 
mer uſes, but the creating of new uſes is in law an actual 
revocation of the old uſes, as the making of a latter is % facto 
a revocation of a former will. 2. The proviſo muſt for the 
ſubſtance of it be purſued in the revocation, and all incident- 
circumſtances thereof muſt be obſerved, as ſealing, ſubſcription 
of names, witneſſes, and the like; otherwiſe the revocation 
will not be good. And therefore if the proviſo be, that if the 
covenantor ſhall be minded to revoke, and ſhall declare his mind 
by writing indented under his hand and ſeal, delivered before 
three witneſſes, the uſes ſhall be void; in this caſe a revocation 
by word without writing, or by a writing and not indented, or 
1 by writing indented and not under hand and ſeal, or under 
* P. 526. hand and ſeal, and * before two witneſſes only, is not good (1). 
1 And yet if a proviſo be, that if the covenantor ſhall at any time Tua. us 
during his life by writing under his hand and ſeal delivered e 
before two witneſſes revoke the ſame, Sc. the old uſes ſhall be L's cat. 
void, and the covenantor by his laſt will and teſtament in writ- 
ing under his hand and ſeal before two witneſſes doth give the 
land to another, and make no expreſs revocation of the former 
uſes; this is a good revocation in law. If the proviſo be, that co. s. 921. 
if the covenantor be minded at any time during his life 
to revoke the ſame uſes, &c. and ſhall pay or tender to A. B. 
twenty ſhillings in ſuch a place; in this caſe, tender of this 
twenty ſhillings in that place, at any time, is not good, unleſs 
he happen to meet with A. B. at the place, for then tender at 
any time is good; but otherwiſe the covenantor muſt give no- 
tice to A. B. what time. he will tender the twenty ſhillings in 
that place, otherwiſe the revocation is not good. If one be Tan. 18 
to marry his daughter to the ſon of another man, and they 30%... 
do mutually covenant to ſtand ſeiſed of their lands to the uſe bas, cafe. 
of their ſon and daughter, with proviſo to revoke the uſes with 
the conſent of the mothers, if they or either of them be then 
living, and one of them die; in this caſe a revocation, by the 
conſent of the ſurviving mother is ſufficient. 3. When the 
covenantor doth make void ſuch uſes by virtue of ſuch a revo- 
cation, he is ſeiſed again of the land in fee-fimple, as he was at 
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(1) But in various caſes, where all the circumſtances requiſite to a revocation are not ſtrictly pur- 
ſued according to the power, equity will give relief. —where a man made a ſettlement with power of revo- 
cation by any writing under his hand and ſeal in the preſence of three witneſſes, and afterwards made his 
will under his hand and ſeal, reciting his power and declaring that he revoked the ſettlement ; there 
were only two ſubſcribing witneſſes, though a third was preſent who died; the chancellor declared this 
to be e an execution of the power in ſtrictneſs, though the third witneſs did not ſubſcribe—and that if there 
© had not, equity. ſhould help it in ſuch a little circumſtance where the owner had fully declared his 

intention: where a man has power to make leaſes, &c. which ſhall charge and incumber a third perſon's 
eſtate, ſuch powers are to have a rigid conſtruction; but where the power is to diſpoſe of a man's 
own eſtate, it is to have all the favor imaginable” 2 Vent. 350. Equity will relieve, where a man 
is prevented by the fraud of any one from peruſing all the circumſtances in the power, —or where he is 
prevented by accident, or by the act of God, or by neceſſity; and equity will aid a defeCtive execution of a 


3 ws many inſtances, pointed out in Com. Dig. Chancery (4 O.) - Poiar (C).—Vin. Abr. Powers 
(A. 17. — (C.) 
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firſt 
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Co. 1.117, firſt, without any entry or claim. 4. This power of revoca- 
F . 2 | 

wwrer tion, whether it be preſent, as thoſe before and moſt are, or 
future, as when they are upon a contingent, as if the covenantor 
over-live J. S. or the like, when it is reſerved to the party 
himſelf that made the uſes, may by his fine, or feoffment, be 
utterly extinguiſhed ; as if he make a feoffment, or levy a fine 

of the land whereunto the uſes and proviſo are annexed; by 
this the proviſo is extinct ; and yet ſo, as if he make a feoffment, 

or levy a fine of part of the land only, this ſhall extinguiſh 

his power but to that part only (1): but if the power be reſerved 

to a ſtranger, it ſeems the fine or feoffment of him that made it, 

will not extinguiſh it (2). This power alſo, when it is preſent, 

may be extinguiſhed by a releaſe, made by him that hath the 

power, to any one that hath any eſtate of frank-tenement in the 

land in poſſeſſion, reverſion, or remainder ; or it may be avoid- 

cd by defeaſance, whether it be preſent or future (3). 

C:-mp. Jo. If one convey his lands to certain friends in truſt, to the in- 10. Other truſts and 


Defeaſance, 


8. 59. 58. l | | , 
3 . tent that they ſhall convey it to ſuch perſons as he ſhall ſet e e e en 
Vier 1 


Fur 12 down in his laſt will and teſtament; or if a man deliver money al and perſonal, the 
dont 222 to a friend in truſt to purchaſe land for him and his heirs, to ntvre of fuck 
2 the end that he may have the profits thereof for his life, ue ere ae Bag 
and to the end * it may be conveyed to them afterwards (4) : ed, and the remedy 
or if a man deliver money to his friend to buy land for him that 8 
doth deliver the money in his own name; or if a man enfeoff their truſt. 
his friend, and his heirs, of land, to the intent that he ſhall * P. 527. 
alien the land to whom J. S. ſhall appoint; or if land be con- 
veyed to me in mortgage, and J pay all the mortgage money, but 
I, to prevent the jointure of my wife, or for ſome ſuch like 
cauſe, name a friend joint purchaſer with me, and fo the convey- 
ance is made tous both ; if in any of theſe caſes, or in any other 
ſuch like caſe, the friends truſted prove falſe, and do not perform 
the truſt, but turn the profits of the land to their own uſe, or re- 
fuſe to ſettle it according to the truſt, or the like, the party griev- 
ed muſt have his remedy in chancery ; for theſe are not truſts or 
uſes within the ſtatute, nor ſuch for which there 1s any remedy at 
the common law ; and in that caſe where the land is ſettled, to 
the intent that the friends truſted ſhall ſettle it where J. S. ſhall 
appoint, if J. S. do not appoint how it ſhall be ſettled, it ſeems 
the feoffees ſhall have it to their own uſe (5). | 


} 
{ 
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6. And if a man give or grant his goods or chattels, as leaſes for 
Bro. FeotF- years, or the like, to friends in truſt to the uſe of himſelf for 
mauve life, and after to perform his will, or the like; theſe are ſuch 
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(1) 4. being ſeiſed in fee made a conveyance to himſelf for life, remainder to his firſt and other ſons in tail, 
_ remainder over, remainder to his own right heirs, with a power by deed, fealed in the preſence of two witneſſes, 
to revoke theſe uſes, and to limit new ones. After this A. levied a fine, and a week after the fine levied 
by deed declared, that the intent of the parties at the time of levying the fine was, that the fine ſhould 
be to the uſe of A. and his heirs, and to no other uſe; and the queſtion was, whether this fine had extinguiſhed 
the power of revocation, ſo that the declaration of uſes came too late. Adjudged, that the power of revocation 
Was extinct; but this judgment in C. B. was reverſed in the Exchequer Chamber by ſix judges againſt two. 
lerring v. Brown, —Skin. 185. ON i ee TY | | 5 
(2) See accordingly in the caſe of Willis v. SHorral in 1 Ath. 474. 3 
(3) See more amply as to the nature of powers of revocation How they ſhould be framed, in what manner 
they are to be executed, and how they may be extinguiſhed or deſtroyed, in Bac. Abr. Uſes and Truſts (G.) 
2 Bl. Com. 335. — Com. Dig. Uſes (L. 2.) Vin. Abr. Powers (E.) —and the opinion at the end of this chapter. 
(4) Where money is agreed or directed to be laid out in the purchaſe of lands to be ſettled to ſuch and 
ſuch uſes, every perfon intereſted ſhall have the ſame benefit, if the parties die without a ſettlement, as he 
would have had if the lands had been ſettled.—2 Pr. Lins. 174. e egy 51 | | 
(5) But in equity, in this caſe the feolfees would be truſtces for J. $, See the note to fol. 482, before. 
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buyer may be forced to reſtore the thing itſelf. And yet i 


6. In all theſe caſes regularly t 


breach of which there 18 no remedy at the Common law but in 11 Ed. 4. 2. 
chancery only. So if an obligation or ſtatute be made to A. B. 


uſes and truſts as are not within the ſtatute of uſes, and for the Cramp Jur 


to the uſe of C. D. this is a truſt of the ſame nature; and if 


A. B. releaſe the obligation without the conſent of C. D. 
or get the money into his own hands, C. D. ſhall have relief 
in chancery ; and in all theſe and ſuch like caſes, the general 
rules, by which uſes were governed at the common-law, are till 


in force, and to take place as thoſe by which uſes and truſts 


are now for the mbſt part governed. As firſt, if there be any ; fa. 4. 29. 


cauſę to ſug for or about the lands or goods wherewith the par- 
ties are truſted, as if they deny or delay to perform the truſt, 


they muſt be compelled thereunto by ſuit in chancery. Secondly, ; xa 4.29. 
the ceſiuy gue ſe, or party for whom the truſt is, cannot of . 61. J,. 
himſelf diſpoſe of the lands or goods, for the property and in- 1 4 
tereſt in law is in the truſtees; and if it be an obligation or Oe OO 


ſtatute that is made to the uſe of another, cefluy que uſe cannot 


_ releaſe it, but the truſtee mult releaſe it. Thirdly, it the party 
_ truſted ſo with lands, goods, or chattels, give, grant, or ſell 
the ſame lands, goods, or chattels, to one that hath knowledge 


of the ſame uſes or truſts; (as it is always preſumed he hath where 


the truſts are expreſſed upon the ſame deed, by which the lands, 


goods, or chattels are given or granted;) or if the thing, ſo given 
or granted, be granted upon the ſame truſts, or to the ſame uſes, 
or without any conſideration at all; in theſe “ caſes, he to 


whom the thing whereabout the truſt is, ſhall have the ſame 
thing upon the ſame truſt and to the ſame uſe, as he that did 


give or grant the fame had it. But in caſe, where no truſt or | 


uỹſe is expreſſed upon the deed, and the purchaſor or buyer hath 
no notice or knowledge of the uſe or truſt, and he gives a valu- 


able conſideration for the thing, there for the moſt part the 
ſale is good, and the party grieved thereby hath no remedy 


but againſt the party rſt truſted” in Chancery and the pur- 
chaſor ſhall have and enjoy the thing ſo bought to his own 
uſe for ever; but he that is the party truſted, will be forced 
in Chancery to make the party grieved an amends in damages 


for this breach of truſt; and if there be any practiſe, packing, 
or combination between the buyer and the ſeller in the 
matter, there perhaps the ſuit may hold them both, and the 
f 11 Ed. 4. 8. 
A. enter into a ſtatute to B. and C. to the uſe of B. and 115 
A. having notice of this uſe doth get a releaſe from C. in 


this caſe it ſeems B. muſt have his whole remedy againſt 
C. and ſhall have no remedy againſt A. 4. If the truſtor or Bre. reg. 
ceſtuy que uſe in theſe caſes commit felony, &c. ſo that the , 


things if he had the property of them were forfeit; in this 


caſe, it ſeems that neither they nor their heirs, executors, &c. 


nor yet the Lord, &c, ſhall have them, but the truſtees ſhall 
keep them for ever. 5. If the ceſuy que uſe or truſtors die 15H. 9. 12. 
and appoint how the ſame thing ſhall be diſpoſed of, the truſ- ., . 
tees are bound to ſee it done; as if the teſtator appoint it 
ſhall pay his debts, or provide legacies, the parties truſted 
muſt take care it be ſo imployed ; and in this caſe, the 
debtees and legatees alſo may compel the truſtees in Chancery. 
E thing whereof the truſt pier 43. 
is, is in equity at the diſpoſing of him that is the ceffuy gue 
uſe, unleſs he do otherwiſe appoint it; and if at his death 


4 he 


be make no diſpoſition thereof it ſhall go to his heir, exe- 
u. 7. 11. cutor, Sc. 7. In all theſe caſes the truſtees ſhall have their 
reaſonable allowance in Chancery for whatſoever they have laid 
out about the land, Cc. in ſuits or otherwiſe for the profit 
of the truſtor. Out of all which may appear how dangerous 
it is for a man to meddle with any lands, goods, or chattels ſo 
conveyed or ſettled in truſt ; for the ceſtuy que uſe or truſtors 
have no property in the thing, and therefore they cannot ſell 
or give it, and the truſtee hath it but to another's uſe; and 
it is not fafe therefore to deal with either of them alone, 
nor yet indeed ſafe to deal at all in theſe caſes, unleſs the 
buyer may have the conſent, ſale, and aſſurance, or the releaſe, 
Sc. of the truſtors and truſtees * altogether; and if there be 
| any woman covert, or infant, within the truſt, it is moſt of all * P. 529. 
2d. 6. 14. dangerous, And if goods or chattels be given to, or to the uſe 
— PIG of, a feme covert, or infant, and certain friends are truſted there- 
wo.ith, if they do ſell or give away theſe goods or chattels con- 
trary to the truſt, they mult be ſure to anſwer it: if therefore 
they ſell them, let them ſee that the money made thereof be 
as beneficial, and be beſtowed for the wife or children; for 


it. ſeems it is not ſufficient in this caſe, that the money made 
thereof be paid to them. 


503 
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The cditor thinks he cannot conclude the few notes he has ventured to add to this 
very excellent and conciſe treatiſe on uſes, in any manner more acceptable to the 
reader, than by ſubjoining a copy of an elaborate opinion of the late Mr. Booth 


on the operation of the ſtatutes of uſes, the doctrine of executory fees, and powers 
of revocation. N | 


1 8 


| 4 Tenant in tail and her huſband, by articles previous to their marriage, agtee to ſettle an eſtate to uſes.— 
A,. and her huſband join in making a tenant to the precipe and ſuffering a recovery, and declare the 
fame to ſuch uſes, as they, or the ſurvivor of them, ſhould by deed or will appoint. — Then, in purſuance of the 


articles, they make a ſettlement, and appoint the premiſes, to the uſe of the intended huſband for life, re- 
main der to his wife for life, remainder to truſtees to preſerve the contingent remainders, remainder to the 


uſe of the articles—reſerving a power to the two truſtees to preſerve remainders, in whom no eſtate was then 


veſted but by way of remainder, to ſell and convey, fo as the money be laid out in the purchaſe of other lands 
to be ſettled to the ſame uſes. | | ES | 


Can ſuch truſtees convey a good eſtat 
them ? | 


By the old law no fee-fimple could be limited upon or after a fee-ſimple ; but ſince the ſtatute of uſes, 
executory fees, by way of uſe, have not only been allowed, but are become frequent in all conveyances, 
operating by way of tranſmutation of poſſeſſion, the uſes are ſerved out of the ſeiſin of the feoffees, grantees, 
releaſees, &c.—In all future or executory uſes, there is, the inſtant they come in eſe, a ſufficient degree of 
| ſeizin ſuppoſed to be left in the feoffees, grantees, Fe, to knit itſelf to, and ſupport thoſe uſes ; ſo as that 
it may be truly ſaid, the feoffees or grantees ſtand ſeiſed to thoſe uſes, and then, by the force of the ſtatute, 


the ce/tuy que uſe is immediately put into the actual poſſeſſion, —It is wholly immaterial how, or by what means, 
the future uſe comes in ,; whether by means of ſome event provided for, in caſe it happened, in the creation 


of the uſes, which event may be called the act of God; or by means of ſome work performed by any certain 
perſon, for which proviſion was likewiſe made, in the creation of the"uſes, which may be called the act of man; 
in either caſe, the ſtatute operates the ſame way; for the inſtant the future uſe comes in eſe, either by the act 
of God, or by the act of man, the ſtatute executes the poſſeſſion to the uſe, and the cy gue uſe is deemed 
to have the ſame eſtate in the lands as is marked out in the uſe, by the deed that created it. When the 
uſe ariſes from an event provided for by the deed, it is called a future, a contingent, an executory u'e ; when 
it ariſes from the act of ſome agent or perſon nominated in the deed, it is called, a uſe ariſing from the exe- 
cution of a peter. In truth both are future or contingent uſes till the act is done; and afterwards they are, 


by the operation of the ſtatute, actual eſtates. —But till done they are in ſuſpence, the one depending on the 


will of Heaven whether the event ſhall happen or not, the other on the will of man. _ | 

Whilſt theſe laſt are in ſuſpence, they are called powers : It is abſolutely immaterial to the creation of the 
powers, whether they are reſerved to the parties that created the uſes, or to any one having any actual uſe or 
eſtate under any limitation in the deed of uſes, or to the feoffees, grantees, or releaſees, or to an abſolutg 
ſtranger.— They all operate the ſame way; indeed they have different names according as they are reſerved to 
the perſons aforeſaid, and different rules are eſtabliſhed for their interpretation, as they are of one kind, or 


another.—Some are powers appendant, fome are powers in groſs, ſome are powers collateral ; but till the 


ſtatute 


in fee to a 1urchaſer under the power, having no eſtate veſted in 


—— — 
— — — — — —— 


ſlatute executes the poſſeſſion to the uſe that ariſes on their execution, in the ſame manner, and by the ſame 
method of operation. Sir Themas Jones 110, How and Wingfield. 8 8 12 |. 
Every ſettlement, made with ſkill for theſe laſt hundred years can furniſh ſomething by way of example to 
illuſtrate theſe principles. — Take a ſettlement made before the ſtatute of K. Wil. zd. to enable poſthumous 
children to take as if born in the life of the father: you will find it perhaps thus, To the uſe of the in- 
tended huſband and his heirs till the intended marriage, —after the marriage, To the uſe of the ſaid huſband for 
life,—remainder to truſtees for his life to preſerve contingencies, remainder to the uſe of ſuch huſband's firſt 
and other ſons born in his life-time in tail, remainder to the intended wife enceint at his death, and her aſſigns 
till the birth of one or more poſthumons ſons, and from and after the birth of any ſuch poſthumous 
| | ſons, to every of them ſucceſſively in tail, and for default of ſuch iſſue, to the uſe of all and every the daughters 
i of the huſband as tenants in common in tail, with remainders over; and with powers for the huſband during 
| | 


| his life to make leaſes, and powers for the guardians of the infant ſon when their eſtates take effect 
| TD in poſſeſſion, in like manner to make ſuch leaſes, &c. 
{ 


Here, under the limitations of theſe, and ſuch like ſettlements, you will find the uſes continually to vary, 
and all to ariſe out of the ſeizin of the releaſees; before marriage the intended huſband is ſeized in fee; then 
upon the marriage his eſtate in fee ceaſes, and a new ule ſprings up, under which he is tenant for life, with 
the ſurther uſes in contingency;—then on the birth of a ſon, that ſon becomes tenant in tail, and alſo on 
the birth of every other ſon a new uſe or eſtate in remainder ſprings up to every ſuch ſon in tail; on the birth 
of a daughter, ſhe becomes intitled by way of uſe to a remainder in tail; on the birth of another daughter, that 
laſt remainder in tail ceaſes, and both daughters become intitled by way of uſe to a tenancy in common in 

| remainder in tail. Then if the huſband dies leaving a child in ventre matris, a ule veſts in the mother till 
L | the birth of that child, and then that uſe deveſts, and the ſame event carries an eſtate tail to that child, So 
where the father makes a leaſe under his power, a uſe yeſts in the leſſee for ſuch eſtate as the leaſe gives, and 
| ſuch leſſees uſe or eſtate takes place before and ſettles itſelf over all the uſes; it is the ſame as a leaſe made by a 
guardian to any of the infant children, (which guardian is a perfect ſtranger to the parties at the time of the 
original ſettlement,) there the uſe or eſtate, given by the leaſe made under the power, over-reaches all the other 
uſes, and takes place before them; and this is done by the operation of the ſtatute, juſt in the ſame way as 
any other uſe would ariſe, under any of the limitations contained in the ſettlement. _ Fe oe 
Feoffment to A. and his heirs, and if B. pays 1c0/..to J. S. then to the uſe of B. and his heirs; here on 
the payment of the money the eſtate of A. ceaſes, and the uſe executes in B. and his heirs.— This caſe is cited 
in many books, and the caſe of Lid and Carew, in Sh. P. C. 137, 138. is to the fame effect. 
A. levies a fine of the manors of D. and S. and declares the uſe by deed, as to the manor of D. to the uſe of B. 
and his heirs, and as to the manor of S. to the uſe of H. and his heirs, till B. or his heirs are evicted by the 
wife of A. of the ſaid manor of D. and after ſuch eviction, to the uſe of B. and his heirs : this is a contin- 
gent uſe of the manor of S. ſo that a uſe will veſt in B. whenever any eviction happens, and then the uſe 
in A. ceaſes.— 2 Rol. Abr. 792.—In ſettlements on younger ſons of peers or of dignified perſons, there are 
frequently proviſions that if ſuch a dignity, or ſuch a family eſtate, deſcends on them, then the uſe to them 
to ceaſe as if they were dead without iſſue, and then the premiſes to go over to the next in remainder; this is an 
actual revocation, when the contingency happens. ET | e 
It remains only to ſhew, that not only the happening of an event by the act of God, but alſo the perform- 
ance of any particular act by a ſtranger, will deveſt an old uſe, and give birth to and, eſtabliſn a newone. 
Nou powers of revocation do in their execution operate this way, and do deveſt or repeal and determine 
the old uſes, and ſet up and eſtabliſh new ones. The execution of theſe new uſes is by force of the ſtatute, 
| Juſt as the execution of contingent or future uſes.— The books ſay that when a power is executed it becomes 
a limitation; but as theſe powers of revocation are in fact generally reſerved to the grantors as firſt owners of 
the eſtate, it may be proper to ſhew that the books make no diſtinction, but allow all kinds of powers to be 
limited to ſtrangers ; and nothing ſuits this purpoſe better than to cite the words of Lord Hale, in the caſe of 
Edwards and Slater in Hardres 410, 415.—Powers to raiſe eſtates are either ſimply collateral, as where a party 
that hath ſuch powers has not even had any eſtate in the land, as where ſuch power is reſerved to a ſtran 
and there it cannot be deſtroyed by ſuch ſtranger, becauſe it is but a bare nomination ; or net ſimply col 
| which are of ſeveral ſorts, not material to this purpoſe. Eee Hf) 
3 | Here you ſee Lord Hale takes it for granted that a power to raiſe uſes may be reſerved or limited to 4 petfe&t j 
A | ſtranger. > | | RES 25 04 
| | Lord Coke's opinion in Co. Lit. 237. is the ſame ; he tells you that powers in voluntary ſettlements are founded 
on the ſtatute which executes them as uſes; then he explains the nature of powers of revecation of uſes, and what 
con ſequences are incident thereto, as that they may be releaſed or extinguiſhed when reſerved to the original 
| grantor, or to any one claiming any eſtate or intereſt in the deed ; but he faith, if he that hath power of revo- 
| cation, hath no projet intereſt in the land, nor by the ceſſor of the eſtate ſhall have nothing, then his feoffment, 
fine, &c. of the land is no extinguiſhment of his power, becauſe it is meerly collateral ts the land. —If a power 
to revoke uſes may be reſerved to a ſtranger, a power to raiſe or appoint future uſes for a particular purpole 
may ſurely be reſerved to a ſtranger too. | | | 
The reſerving of powers of revocation to the grantors or original owners of the land, though chequed by re- 
| quiring the conſent of the truſtees, hath of late been diſuſed in ſettlements, becauſe doubts have ariſen whe- 
| ther ſuch ſettlements are not fraudulent within the ſtatute of 27 Eliz.—See Sir Thomas Jones 94, 95, Buller 
| and J/aterhouſe. | 7 
| Powers to enable grantors or owners to reyoke, or to ſel] or convey in exchange, —fir/t ſettling other lands 
. F 1 equal value to the ſame uſes, have been found inconvenient; becauſe, though it may be ealy to ſell an eſtate and 
| ay out the money in the purchaſe of a new one, yet it is by now means eaſy to ſettle a new eftate, before 
you have fold the old one. Few people are in circumſtances to buy new eſtates, till they have ſold their old 
ones. | 
But the veſting a power in the releaſees (who themſelves have a ſcintilla juris to ſerve and feed the uſes when 
they ariſe) to ſell and convey, and adding that when they receive the purchaſe-money, and fign a receipt fon the ſame 
under their hands, the releaſees ſhall land ſeized, and the conveyances ſhall enure To the uſe of the purchaſers in fee, with 
proper truſts concerning the laying out the purchaſe-money ; this anſwers every purpoſe. I found this method 
uſed and practiſed by Mr, Ward and others long before my being in buſineſs, and I always uſe this method to 
this day. | 


* 


J. BOOTH, Lingein's-{nn, 23d June, 1761. 
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Agen of rent, SCI it will make | 


a voidable leaſe or eſtate good, or 


Page 278 
Of — "ny it binds, though the par- 
ty did not ſeal the deed. 17 3 


Where the feoffment is of one thing in 
lieu of another, yet the dee of 
the party will not bind. 370 
Of a collateral thing, when it ſhall be 
deemed a performance of the condi- 


Acquittance defined. 342 
An obligor is not bound to pay money 


With e Fe. r 


granted. 442 


1 a condition. „ 
| During "riohage, ſometimes gcnefal, 
ſometimes ſpecial. SOUR 


If # will is concealed, or a falle will 
proved, all the acts of adminiſtrators 
ſhall be avoided by the executors of 
the real will. 469 

All acts by an ae are 1 
where the executor is not to act till a 
certain time. 5 FO! 1499 


apmiinitratore, what may be bete by 


- nem... | 

Their power and intereſt. 450. 468 
Executors or adminiſtrators are aſſigns 
in law. 166 
Can do nothing till adminiſtation grant- 
ed. 453 
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tion, et e contra. 372 


on a ſingle bond without an acquit- 
tance, but otherwiſe on an obligation 


avmnmeotion, by a; and 8 Mia | 


May be granted for a limited time, - 4; 
Aphenvant, what things ſhall Ln as ſuch 


wt 
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(Referring to the Pages of the pxeEsENT EDITION). 


Advowſon, vicarage, 8 Ge. un- 


der what words they ſhall paſs in a 
fine. Page 12 
Advowſon where it will paſs i in a deed. 
87 


| Leaſe of it, where it will be void. 276 
Not grantable without deed. 229 


Agreement for aleaſe, where-good. 270 
or diſagreement to a deed, where it 
will be void or not. 68 


Feoffment, gift, grant, . leaſe, where 
they may become void * diſagree- 
ment. 283 

Alien, what he may da: I 
annuty. Fine ans th not be levied of it. 
T 8 141 


* : 86 


Appoxtioninent of a condition, where good. 


Mt Alignee 


231. 388 


148 
arbitratoze, how to be choſen. 135 
Appurtenant. what things paſs as ſuch: 90 
I 
Aﬀent by an executor to a legacy — 
condition, good. 116 
In what caſes neceſſary. 4.36 


What ſhall amount to an aſſent. 437 
Aﬀets. What ſhall be Jetinied ſuch, 472 
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Atiignee ſhall haye the ſame benefit of a 


condition under ſtat, 32 H. 8. c. 34.-- 
as the original grantor. 

In what caſes he ſhall be charged thoug 
not named, and in what caſes he ſhall 
not be charged though he be named. 
1 

What he mall take, and muſt perform. 
166. 175. 176 


In har * aſſignees may take advan- 5 
194 


tage of a warranty. 
The remedy on exchange goes not to 
him. | 


Aſſurance, to make ſuch as rep mal ad- 
, e. 
Covenants for further aſſurance, where 


they ſhall be deemed broken, or not. | 
| vcd 3 


8 rant upon condition that A. ſhall con- 


Pag Met 


288 | 


8 5 vey at the charges of B. A. muſt aſſure 


before B. 


Is bound to tender the 
0 k charges. _ 8 


* 


Attainder. 
95 4 perſon attainted of treaſon or felony. 


28 


Attozment defined. ng 
When neceſſary, and the SHA ve fe 


253 to 263 | 


When unneceſſary. 3-4 56—now totally | 
9 unneceſſary by ſtatutes mentioned i in 
5 i 253 
autbontier. or licencrs, are not alſignable. 
3 | 238 
vierment. Where it mall help in in a 2 fine. 
t 19 
Where in a deed. G 220 | 
When it will avoid a fine. 34 | 


Of a uſe on A. recovery as well as ON a 
fine. 39 


Award muſt not be made conditionally, 
- buta ſubmiſſion to an award may. 


116 | 


If money is awarded and no time fixed, 
It muſt be paid in a convenient time. 


365 


—— 


argain and ſale. Rules concerning it, 
and what will paſs by it. 219. 220 


8 


Of land, without any limited time, 


creates an eſtate for life. 102. 497. 


The effect of a fine levied by | 


| 


Bargain and ſale. Bargainee for a valu- 
able conſideration cannot be ſeiſed to 
the uſe of another. Page 484 
Of goods. and chattels. _ n 
Of lands for years, a good uſe will ariſe 


without inrollment. 483 
Baſtard, may take by grant. 234. 236. 
Bona notabſlia. What ſhall be deemed 

— ſuch, 475 


Bond to perform all covenants, extends 
to covenants in law, as well as in 
deed. . 
To ſave kirmlela, or counter, bond, in 
what caſes the condition is broken. 376 
e it may be releaſed or diſcharged by 

making the ONE executor. 331 


— 
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C vote in an 8 not « grantable, in 


ſome caſes deviſable. E 39. 94+ 413 
elm, when: to be made upon a fine levi- 
oF 11 1 

| Codicil. See Will. 


Common Recovery... See Recovery, 


3 Contoꝛd, of a fine, things requiſite there- 


to. 


I5.16 
Condition defined. 115 114. 
Inherent. l and other kinds de- 
ſcribed; and rules concerning them. 
f 115. 117. 122 
| Precedent and ſubſequent. 115 
Not to alien, how taken. 120. 126. 
Ling: 130. 141. 155. 
Or covenant, who may take advantage of 
them 146. 150 
| Will not determine an eſtate of freehold, 
without entry. 118. 136. 150. 
Should be annexed to things executed 
at the time of making the deed, but 
if executory, it may be afterwards. 12 3 
Where it differs from a limitation. 114. 
{ 5 17948 
| Who may take advantage of a condition 
or limitation, et e contra. 149 
What words make a condition or cove- 
- nant, or both. 118 
In law, what it is. 122 
In law, when it ſhall be ſaid to be 
broken. 1 
May be divided by act of law. 153 
To increaſe an eſtate, when good or not. 
125 
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yy | Con- 


In 


Condition. Subſequent, if againſt law the 
eſtate is abſolute; if precedent, both 


the eſtate and condition are void. 


l | 5 Page 126. 129 
Poſſible in its creation, which becomes 


impoſſible by the act of God; the 
condition 1s diſcharged, and the eſtate 
abſolute. 1 153 
Repugnant, alſo void. 4140 
To re-enter for part of the time, void. 
ey TH 


That go in defeazance of eſtates, to be | 


taken ſir:&ly. 
\ . To increaſe an eſtate, /iberally. 
When to be performed where no time 
is limited. : 131 
Where to be performed if no certain 
plwace is mentioned. _ 
To pay money, or rent, whe 
| not. It | 
To tender money in diſcharge 
dition, how taken. 
To 
buy him who afterward dies, the con- 
dition is good, but if before demand, 
the condition is broken. 149 
To pay all money laid out by a leſſor, a 
note thereof muſt be tendered. 134 


130 


re good, or 
124. 133. 
of a con- 


137, Co. 


To ſuffer the doing any act, and not to 
moleſt; what ſhall be a breach, et e 


conird, _ | „ 142 
When rendered impoſſible by the act of 
the party, how conſtrued. 143 
In the copulative and disjunctive both; 


ſhall be taken disjunctively only. 136 


To do an act to a ſtranger who dies be- 
fore the day, the condition muſt be 
performed as nearly as may be. 141 


Of re-entry, or that an eſtate ſhall be 


void, how they operate. 124. 136 


When the intent of the parties is to be 


obſerved. 58 Foal 136 
Where the words are to be obſerved to 
erform a condition. 138 


If a place is appointed to perform a con- 
dition it ſhould be obſerved, unleſs 


otherwiſe agreed. 133 
To purchaſe lands, a rent is bought, 
and a good performance. I 39 


Where part is poſlible, and part impoſ- 
ſible, tis a breach not to perform the 
poſſible part. 144 

To make an eſtate, or convey, where bro- 
ken or not. : 14.2 
When a condition ſhall be ſaid to be 
performed. 137 
When diſcharged, ſuſpended, or extin- 
guiſhed. 153 


4+ 


130] 
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pay rent and the demand is made 


Condition. Confirmation of an eſtate on 
condition, before condition broken, 
will not extinguiſh the condition; but 

aliter if condition broken. And con- 
firmation by a feoffor to the ſecond 
feoffee either before or after condition 
broken, diſcharges it. Page 315 
Cannot avoid part of an eſtate, nor can 
the eſtate be void as to one perſon and 
good as to another, except a condi- 
tion annexed to an eſtate by way of 
uſe. | =: BUF 
He who enters by force of a condition 
made, ſhall. avoid all charges on the 
land after condition made; as he who 
_ enters by force of ſuch condition muſt 
have it in the ſame plight as it was 
when he parted with it. IIS 
He who enters by force of a condition 
broken ſhall avoid all mee charges, 
becauſe he is in of his old eſtate. 151 
To do an act where no time is mention- 
ed, the grantee ſhall have during his 
life, unleſs haſtened by requeſt. 132 


Confirmation, where good, or not. 81 
Leaſe by biſhops, &c, what is neceſ- 


ſary to a confirmation of them . 310 
Of one joint-tenant to another ui opera- 
WE; - "ney | 311 


The precedent eſtate muſt continue, till 
the confirmation is made. 2 
Where a confirmation enlarges the eſtate 
there mult be privity. 313 
What kind of confirmation will enlarge 


it. N82 
What eſtate the confirmor muſt have. 


1 a Fas II 
Of leaſe for years may be for part of the 
time, not ſo of a freehold. 14 
Where there are two diſſeiſors, and the 
diſſeiſee confirm the eſtate of one of 
them, this ſhall enure to both. 316 
Leaſe for years by leſſee for life, confir- 
mation by him in reverſion good. 


316 
Conſideration. What ſhall be deemed 
ſufficient to perfect a deed. 64 


No uſe will ariſe in bargains and ſales of 


land without conſideration. 485 
Conveyances. When fraudulent againſt 
urchaſers. 62 


When fraudulent to deceiyecreditors. 64. 


Coparceners, or joint-tenants, may releaſe 
to each other, 


343 
Copyhoids 


Tur 
— Fines levied of then, and 


five years OT _ lord and | 


tenant. 


'3 \ | Pagez1 
Deck deviſable. 


405 


by * » 


W © J\ 


Where demiſed with ja 8 they 


will not paſs —_ nee men- 
|  Hotied, ord. os 


Core. Fine levied by Woch is 


e years non- claim, bar them and 
| 4045 81 


their ſucceſſors. An RO 
Lands given to a corporation aggregate 
without mentioning ſucceffors, or 
| mop other words, creates a ne 


97 
| Deriſe to Saks where void. 


| Covenant defined; Te the different 1 


explained. eee 
Covenants or conditions in deed againſt 


law, are void. 160 
1 deed, or in law, where they ſhall be | 
ſaid to be broken. | 59166 
10 have a piece of land for five years, 
a good leaſe. 158 
Not a teaſe. 1 59. 269 | 


: = be in writing, except it be by a 
. ſpecial cuſtom. 1 
Or condition, who may take advantage 
1 of it. | ; 
"An expreſs covenant for quiet. enjoy- 
ment takes "Ur implied ones, not ſo 
of warranties. 


eee 


4 ”.a * 
9 5 


- ſhall be deemed a OP) 5 25 163. 


* | - 


3 19 
And warranty in law, wes Act. 

159.163 
har grantor Is ſiſed, how conſtrued. 


1 166 
. 


AY 


inſt he: does not extohd 
to land which by parliament is given | 
to the King, unleſs the land is deſcrib- | 
ed. 8 N FOE Sf 164 | 
dien enn bean from a certain 
day, how taken. 168 


avoid the leaſe, but that leſſee ſhall | 
enjoy againſt all n how con- 


ſtruecd. „163 
Io repair, nnter Jeeity 50 breach. * 5 
T0 repair, and the houſe is burnt, how w 

taken. ee ens, 
To repair, aſſignee: are liable though 

not named. 1442 I75 
Shall be taken Airongly again cove- 
nantor. 1462 

1 = 


46 


158 


161.1717 


162. 177 
0¹ condition for quiet enjoyment, what 


373.376 


, 


| . 


1 covenants he has done no act to- 


N To ſtand ſciſed, dne no eſtate ariſes 


— _— * 5 = 4 
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Covenant in law, what words make one, 
or a condition. Page 119 
What ſhall be faid #0 be a good one. 
| 161 
In law for quiet enjoyment, is general 
a againſt all perfons who have title dur- 
ing the term. 92 209 


* 


That leflee ſhall hare houſh«bodt; Ge. 


1 vain, being what the law appoints. 


That leſſce will as 8 timber or fuel 
without aſſignment, good. 161 


To leave the ſame ſtock of cattle as 
found, the humber muſt be made IP 

When good, and how t to be x interpreted. 
158 


by the covenant, the covenantee ſhall 
have action of covenant. 161 
Leſſor covenants that leſſee for years may 
leaſe for lives, he cannot leaſe for 
more than his term. 166 
In law, upon Which a good action of 
covenant lies. I 58. 171 


In deed, to ſaßpvrt a an action. 158. 
For further en how taken. 
| | 164 


When joint, or ſeveral 163, and the 
difference between them. 176 
By A. to make aſſurance at che coſts of 
B. by a day certain, A. muſt do the 
firſt act, Strap re to B. the aſ- 
france. 164 | 
For a year's ſerview,: how taken! 166 
When it ſhall be laid to de broken or 
| Hott 7 ff 167, Se. 


323 + 


Io do a fature act, m be released be- 


N 


+ 


_ 


fore it be broken. 319 
= What ſhall "ME mon an immediate 
breach. Set en g 
* 2 o pay money at ee days, on the 
firſt breach gone covenant is broken. 
LH 170 

o pay modey, Bald Ge. PUTT 7 As 
and. adminiſtrators are bound though 
' not named, 7480 74 
To marry B. “s daupiter, or do any act to 
C. (who is a ſtranger to the covenant,) 
and covenanter tendereth but the 
ſtranger refuſes, the covenant is brok- 
ben. 171 
To build a Houſe, what all endes, and 
who are bound by it. 170 
Inherent or -collateral, who mky: take 
"advantage of them. | 172 


; Chornant 


Tax I N 
Covenant. Though the eſtate ceaſes, the Deed. Where the inrollment of a deed: | 


. collateral covenant may remain in 


force. Page 173 
Whereof grantees and e may 
bave advantage 5412 
Where it ſhall be a condition or not. 
Where good though the leaſe be void. 
| 3 
By leſſee that, if he ſells , leflor ſhall have 
the refuſal, how taken. 166 


Buy a dean to renew contrary to the ſta- | 


tute, a good covenant. 150 
I hat leſſor on breach of covenant may 


enter and hold till amends 1 28 1-5 


\. good. 70 | 161 
e Fine 2 covin void. 855 18 
Deed by o covin void. 2 62. 65 


Colluſion, gone by a 2 fide fale. 6 5 
Coꝛpoꝛation. Finer levied by thee or 
e perten 7 14 
Surrender oy them where your 301 


Cen What acts deemed frandu- 


lent as to them. BO TIAL 6 64 


Who have ſued an executor, how they 
are to be preferred. _ 457 


— — 


Ebt. If a debt or choſe in action ĩs 


given by will, the beſt way is to make 


the legatee executor as to that debt, 
„ ; "480 


Deed. 'The words of a deed are © the words 
bol either party, and ſhall be deemed to 
relate to him to whom they may moſt 


properly be applied. K 

5 00 it ſhall enure in a releaſe by en- 
largement of the eſtate. 321 
Signing how far neceſſary. 58 
Void by defacing of a ſeal. 67 


' Delivery of it to a ſtranger where good. 


55 
He who pleads a deed without date, | 


___ ought to ſhew the delivery of it. 54 
When it ſhall be deemed to be obtained 
by dureſs, or otherwiſe unfairly. 58 
Of feoffment obtained by dureſs, void- 
able only. 286 
If not fraudulent at firſt, it ſhall not be 
deemed ſo by matter ex poſt facto. 65 
May be good: in part, and void in Pt. 


„ 


+ When it muſt be produced i in court. 70 


D E X. 


zs to another. 7 223 
How far the intent ſhall govern. 80 
When void by razure. 66 

Of covenant, or an obligation, by three 

jointly and ſeverally, if the feal of one 
is gone, tis void as to all. 6g 

By tenant for life or years, and remain- 

der-man, how it enures. 81 

General rules concerning the conſtruc- 

tion of deeds 


for another, as grant for a releaſe, &c. 


Delivery as an eſcrow, how it enures. 


If there are two repugnant clauſes in a 
deed, We firſt ſhall ſtand, alter in a 


Wilks 5:\t +; + 85 
Has relation to the delivery, not the date. 
69 


How it muſt be uſed in pleading, or 


avoided. 1 
From the date and from the day of date, 
how it muſt operate. 104 


| Poll, ſhall be conſtrued. moſt 11 in 
flavour of the grantee. „Ft 


edimus potettatew, the effec and opera- 
I tion of 1 . 8 


Deſeazance defined. 1 
No defeazance made after, can avoid the 
force of a releaſe made before, 320 
Executed before the thing to be defeat- 
ed, is void. | 382 
In a condition, as to things executed it 


cutory aliter. 123 
When good or not. 382 
When it ſhould be made. 382 


Eſtates of inheritance cannot be avoided 
by defeazance made after the time of 


Demand, of rent, when and where to "a 
made. 145 


Deſcent of lands to iſſue of tenant in tail, 
where they ſhall be bound 5 the fine 
of the anceſtor, 24 


60 Depaſtavit, 


hall operate as to one perſon, and not 


79 to 83 
Intended for one purpoſe, may be uſed 


79 
Conſtruction of 4. ſhould bs reaſon- 


able _ taken upon all parts of the 
deed. - 83 


= 


mult be made at the time, but if exe- 


their creation. 4381 


TTT — — a Mee 


Tus 
Devaſtabſt;- what it is. 


appeared, judgment againſt both, but 


* devaſtevitonly againlt him who made | vi 


default. 1 7 

nn, | 
Deviſe. Definition, and the different Wel 
385 


'T hat fende mall be ſeiſed to the un of |: «- 


I. S. and his heirs, good. 401 
8 To J. S. in fee, he 
dies without une, void remainder. 


| tor 


To. D. romainder to the teſtator” s next | 
of blood, who ſhall take. 
Things requiſite to a good deviſe. ' 398 


*. he different kinds of deviſes explained. 

23099 ꝗo 439 

To one at viramtpaſour;" and the heirs 

of his body, fine levied by him at 

rent eone is a 1 bar vo the iſſue 
in tail. 2 


Deviſe 3 3 cap ab 10 ** death of ö 


teſtator to take — in poſſeſſion; if 
a remainder, when ſuch remainder 
comes into poſſeſſion. 399 

Buy the deviſe of a leaſe all teſtator $ in- 


C . 


tereſt paſſes. 401 
What ſhall be a eee deviſe 0 15 a b. 
01 | 414 
- May be eintinibnnd, 401 


To 3 in fee, and 8 deviſe of | 


ſame lands to B. for life or years, both 
ſhall ſtand, 
of chattels perſonal, 
afterwards to B. good, in caſe the 
| poſſeſſion is givent to B. and only the 
occupation to A. 403. 438 
A teſtator muſt have a lake to and poſ- 
ſeſſion of the land deviſed, or it is 
void. . 411 
Of another man's land 1938 ip if he 
purchaſe-it afterwards, good. 412 


Of lands in D. which he hath not at the | 
time, but purchaſes afterwards, they 


will paſs. 420 


If A. can deviſe the land, he may trees, 


Sc. incident or annened. but tenant 
in tail cannot. | 
Of twenty quarters of corn that ſhall be 
grown the year after his death, and 
none is grown; or of a horſe, &c. 
and teſtator hath none; yet the will 
mult be performed and corn bought, 
Sc. 413. 429 
of ten pounds to A. to be paid out of 


the money in ſuch a cheſt, and there 


418 


n eee 
to A. for life, 1 


412 f 


A 
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it Page 463 
„ againſt, two eb usbraz only one be | 


is none; the legacy is good- but if it 
be of all the money in the cheſt and 
there is none at my death, void.— If 
of ten pounds in the cheſt, and there 
are but five pounds; good for the five 
pounds. ! Page 415 
Goods held in aufer an as executor, 
FC. or chattels real: in right of a 
wife, are not devilable. 4.14. 
F Ay in quality or quantity if right in 
lu bſtanse, eee not vitiate a deviſe. 
j 133 1 
10 J. S. od his eldeſt! bird 7 5 7 
all the daughters ſhalb take. 417 
To wife for life and after to teſtator's 
right heirs male, and he hath iſſue 
three daughters, one of whom hath a 
ſon. The eſtate ſhall goto the next 
Collateral heir male of teſtator, and 
not to the ſon of the daughter. 47 
Of all lands; thoſe in common or co- 
| parcenary, and nn reverſion, will 
pats. E d Bee n 419 
If a man hath a moiety of Jends in Bj © 
and another of lands in Kent, and de- 
viſe his moieties and all his other 
lands in Kent by this his N in 
Eſſex ſhall paſs. 420 
Of land to his wife, to difpoſe of at her 
will to one of her ſons—this is a 
qualified fee, and ſhe muſt give it 
to ſome one of her ſons. 421 
To I. S. and the heirs of his body, and, 
if he die, remainder to IJ. D. this 
b 48 not narrow the firſt deviſe; but 
be conſtrued, die without iſſue. 423 
What remedy deviſees ſhall have for the 
thing; deviſed. - |. | 541 439 
Deviſe of a term to 12 S. and B. made 
executor Who ſells the term, though 
he had ſufficient aſſets beſides to pay 
debts, I. S. cannot avoid the lale, but 
may ſue the executor and recover 
damages in a court of equity. 440 


Dilability to perfor; a condition, where 8 
ſhall be deemed à breach. 143 
Or covenant where a breach af it, 169 


— 
- — 


3 
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Ditcantinuante. How it 883 with 

reſpect to a fine. 147; 888. 31 
How it ſhall operate as to a recovery. 44 

How it operates as to a warranty. 183 


Dillcizor and Diſſcizee. Fines levied by 
them, in what caſes good to bar the 
iſſue, and when not. 14; 41.43 


Liſlelzoz 


Tur I M D R X 


Diſleizoꝛ and Difſeſſee. Diſſeiſee barred | 
by the fine of diſſeizor. Page 27. 30. 
Diſſeiſee vouched in a dabrery. where 

good. | 41 
How diſſeiſin operates as to a feoffment 
with livery and ſcizin, or as to a deed. 


82 
Feoffment by diſſeizee upon condition, 
how it operates. | 152 


Deeds by them with warranty, how they | 


operate. | 9183 


Confirmation between them, how it will 


enure. 36 
Releaſe by them, where good. 323. 326 


Diſtreſs may not be / rent deviſed by | 


will, unleſs power to diſtrain is giv- 


EN. ERS ogy 


— 


Ne ECeiefiatice, grants to thin has wks. 
97. 230 
: Leaſes by them, how they will bind. 


- May change livings with each other, 


but if one e dies * induction, void. |. 
295 


Elefſon may be made, 100 a deed will 
. Anand different N 80 


Emblements. What they are, andin what | 


caſes they are deviſable. 414 
Who ſhall have them. nen 
How they may be given or granted by 
tenants in tail. | 07243 | 

e to avoid an eſtate on condition, 
where good. e 
Hou far neceſſary to avoid an eſtate on 

a condition broken. 150 


To avoid a fine, may be made by a 
ſtranger in my name and to my uſe. 34 


How the iſſue in tail may be barred by a 
fine before entry, after the death of 


tenant in tail. 85 
A ſtranger may take advantage of an 
eſtate determined by limitation and 


without entry. 118 


Eſcrow. What ſhall be deemed the de- 
livery of a deed as an eſcrow. 56 
The manner of the delivery, and to 
whom it mult be. 
How far it ſhall have relation to the time 
of the delivery. 101d. 
Eſtateg, The different kinds. (viz.) 


ry. 


the Habendum of a deed. Page g7. 


108 

Fiee- ſimple, by what. words created in 

a will. . 

Whereof fines may be lex ied, W 

What different eſtates may be made by 
the concord of a fine. 7 
Tail, by what words created in a will. 
422. 423. 

| Fee-tail of the gift of the crown cannot 

paſs in a fine, 


Or be barred by a recovery. * 

Iſſue in tail may be bound by 1 
by fine levied by his anceſtor though 
he had not the freehold. _ 14 


anceſtor, where he hath only a poſſi- 
bility. 2 


'| If tenant in tail grant a leaſe or other 


incumbrance out of the land, and af- 
ter levy a fine or ſuffer a recovery, 
this will confirm the rent, Sc. 39. 


285. 


covenant to ſtand ſeiſed to the uſes, 
no uſe will ariſe; but, if he bargain 
and ſel} his land, the bargainee hath 

a baſe fee determinable on the death 


of the tenant in tail. 48 5 
For life, how they will paſs in a fine, 
and 1 good. 1 


in the Habendum of a deed, 99. 102 
Lands are given to A. for life, remain- 


male of the body of ſuch firſt ſon, this 

is an eſtate for life to A. aud an fate 
tall to his firſt ſon, | 190 
Grant of lands to J. S. for life, remain- 
der to his next heir male, and the 
heirs male, of the body of ſuch next 
heir male, is an eſtate for life in J. &. 

but if to the next heirs male of J. &. 


an eſtate-tail. 102 
For life, when well created in a Icaſe. 
196 
In joint-tenancy or tenancy in common, 
by what words created, IC 
At will, what ſhall be deemed fo, and 
its operation. 281 
To commence of increaſe upon un- 
lawful conditions, are void. 129 


parties in a fine. 14 


3 Cſtoppel 


Eſtates of fee-ſimple, how conſtrued in 


Iſſue in tail is bound by the fine of his 


If tenant in tail for good conſideration 


What words —77 create an eſtate "A life, 


der to the firſt ſon of A. and the heirs 


Eſtoppel, how it ſhall operate as to the 
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Ctvppel. 1 A. infeoff B. rendering rent 


| 93 
Will not paſs by bargain and fale, but 
by grant or leaſe, wc. 54-0a319 }! 


Executoze, their office and duty. 4 
What they ſhall ps virtue of their 


chattels; his proper goods and thoſe | 


In what caſes they ſhall have the chat- 


tels real of the teſtator. 449 
Where they ſhall have election to take 
as legatees or as executors. © 435 
Cannot take as legatee in prejudice of 
creditors. 35:0," > 40 
Are aſſignees in law. —2 x6 


Tai 1 CD BK: 


with condition of re-entry and cove- 
nant to levy a fine, it will not enure 
by way of eſtoppel, becauſe the fee 
was in B. Page 33 


A recovery may be void againſt the heirs | 


and thoſe in remainder or reverſion, 
but good by way of rs; N between 
the parties. 46 


The different operations of an indenture . 
and a deed poll as to eſtoppel. 51 
How far a jury is eſtopped from finding } 


| contrary to what is apparently ad- 
mitted in the record. ny 
Leafes with confirmations by perſons 
from whom no intereſt paſſes, will 


by word of mouth, it will not operate, 
but if by fine or deed indented it will 
enure > by way of eſtoppel. 274 


Eſtobere. What win paſs by the grant | 


of them. 


An executor grants all his goods and 


he has as executor pals. . 


Acts by them or one of them, where good 


or nor...” 46 


May be made of part of the eſtate, or 


upon condition. 440 


per actions, as well as thoſe he is in- 
titled to as executor, are releaſed. 339. 


Feoffment to I. S. on condition that he | 
z We there is a lawful executor the 


pay the heirs or aſſigns, or heirs exe- 
cutors or adminiſtrators of the feoffor, 

a ſum of money, on a certain day, 
and feoffor dies before the day; his 
executors or adminiſtrators, not his 
heirs, ſhall have the money. 450 
If all the reſidue is given to an executor 


though he die before probate, his 
executor ſhall take it. 445 


Shall take advantage of covenants though 


3 
* 48 


not named. 175 


Exetutoꝛs. may accept. or cefaſe the exe= 


. cutorſhip: what intermeddling ſhall 
be deemed an acceptance. Page 4.46 
Shall be bound in an obligation though 
not named, not fo of heirs. 363 
6 there are two, one proves and the 0- | 
ther refuſes, the executor 1 him who 
proves ſhall take all. 445 


1 many are named and one prove in the 


name of the whole, yet the reſt may 


8 refuſe, if they once legen refuſe, 


tis an intire excluſion. 446 


If executors refuſe to prove the will, ad- 


miniſtration ought to be granted with 
the will annexed. . 14 


| Who may be executors, and how pro- 
not work by way of eſtoppel. 81 
Where there are are two leaſes for two | | 
different terms, and the ſecond leaſe is | 


 perly made. 441 
Of an executor, ſhall be executor. as the 
firſt teſtator as well as to the ſecond, 
and what he ought todo. 444 


If executors do not legally, on being ci- 


ted, refuſe, they may at any time 


claim to prove and to act with the 
other executors. 446 


Pleaof ne unques exeoutor is a refuſal. 447 


What plea they ſhall have. 469. 470 


What acts ſhall make an executor de ſon 


tort. 464 


executorſni p. 5448 
If A. recover in a real action 1 die, 
the executor may ſue” out execution. 
for and recover the ame Wut not 
> the land. 13 452 


Shall have a bf a pardon, or er- 
Releaſe by an executor of all actions; pro- 161 


rors of outlawry granted to the teſta- 
tor. 452 


What an executor may * — pro- 


bate. | 453 


power of a feme covert executrix. 454 
Their duty and how far thay may pre- 


fer themſelves. _ 456. 458 


| The order in which payments are to be 


made by them. 56 


| 4 
Creditors who have ſued, ar far to be 


preferred. nns 407 
intermeddling of a ſtranger ſhall not 


make him executor of his own wrong, 


_ unleſs he claims to be executor. 466 
The legal executors or adminiftrators 
ſhall only be charged with what comes 
to their hands, and any creditor or 
legatee may bring an action againſt a 


ſtranger interfering. 467 
When they ſhall be charged de bonis pro- 
priis, or not. 2 


4 Erecu⸗ 


I 
Erxetutoꝛe, If the debtee makes the debt- 


or executor, ſtill his debt ſhall be aſ- 
ſets to pay the other creditors. | Page 


47 

But if the debtor makes the debtee 4 
cutor, he may retain ſo much as to 
ſatisfy his own. debt, and it ſhall not 


be aſſets as to any other creditor. 


474] 
Exception, . 75 
Void, if repugnant. 76 


If leſſee for life or years, opens mines 
and grants the land, depe the mines, 
void. — 77 
| Ought to be certain, to be good. 706 
If the grant is in fee, the exception 
mult be to the grantor and his Kites, 


97 
a Shall be taken moſt frongly againſt the 


GE Ie 96 
See alſo Reſervation. 
Exchange, defined. 55 
Gives entry upon eviction. ibid. 
Between the King and a ſubject good. 


| 289 
The N of the eſtates ſhould be 
equal, as fee for fee, chattles real for 
chattels real, &c. — 206 


Of the execution of an exchange. 295 | 
Where an exchange ſhall be determined, | 


or the nature of it changed by matter 
ex poſt facto, and where not. 296 
Where an exchange voidable at firſt, be- 
comes good by matter ex poſt facto, or 
not. 9 397 
Who may take advantage of a void or 
voidable exchange, or not. 297 
How an exchange ſhall be conſtrued or 
taken, 296 


— 


Extinguithment. Where rent will re- 
main after a fine levied between the 
parties. 33 
Where it ſhall enure by way of extin- 
guiſhment, or by way of grant. 82 
Where a ſurrender by leflee for years 
will extinguiſh the term, but not the 
rent. 284 

If leſſee for life is | diſſeiſed, where a 
releaſe} by diſſeiſor will not enlarge 

the eſtate, but extinguiſh the rent. 


— 


ö 


322]. 


In what caſes, and how, uſes of land may 
be extinguiſhed. 4.98 
How ea power of reyocation may be ex- 


111 — 


tinguiſhed. 199 


F a RP. What will paſs by the word. 


Page go 


Fec-ſimple, what words will create it in 


a will. 422 


Fee-tail, what words milde id in a il. 


422 


| Feme covert. Acts by her when good, or 
not. 40 


May be an executrix, and her power. 


441.454 
Where he may make an executor. 440 


What things her executor or admini- 
ſtrator ſhall take, in preference to the 


huſband. Ek OR? 452 
Feoffment. What it is. 199 
Operation of it. 1614 


When the entry of the feothor 1 is lawful, 
itclears all abatements, diſſeiſins, and 


wrongful titles. 199 


Extinguiſhes all right and collateral be- 
nefits, as power of revocation, &c. 


200 
Who may make it, and what things re- 
gquiliſite. ibid. 


If a man makes a feoffment to himſelf 
and another, and makes livery to the 
other, he ſhall take the whole. 21 5 

By tenant for life, and remainder in 


tail, how it operates. 81 
With warranty by tenant for life, how 
it operates. 184 

If made without livery, the feoffee is 
tenant at will, 281 
fine. What it is. 2 


At the common law without proclama- 
tions, if executed, diſcontinues the 
eſtate of conuſor. 5 3 

Bar to a poſſibility. 2 

Executed, gives prefent poſſeſſion, and 
dont want Habere ſacias ſeifinam. 3 

Is a feoffment on record, and counter- 
vails a feoftment with livery. 6 

Concord of a fine being a conveyance 
upon record, ſhall be taken as a con- 
veyance between party and party. 18 

Of what things it may be levied. 9 

The different kinds of them, and their 
requiſites. | 2 

Manner of levying them. 4 

Its different operation at the common 
law, or byſtatute, explained. 6. 19 


Who are capable of levying them. "Eff 


What eſtate the parties who levy them 


ought to have. . 


6 P Fine 


— — 
— — — — — — — — 
— — _ - = — . 4 


— . — Moe — 
* 


. 1 , b in 5 


Fine. Who ſhall be bound by them, et e 


contra. Page 6. 20. 28. 
Who may take by fine... 6 
ho may avoid a fine. 7 | 


For what cauſes it may be avoided. 33 | 
Commiſſioners who take a fine, how | 
they are to proceed. 8 | 
| What eſtates tail, Sc. may not be bar- | 


red by fine. 


; 14.25 
When iſſue in tail ſhall be barred by the | 


fine of the anceſtor. 23 


May be levied of a rent, but not of an 
annuitfyʒ. * 11 
Will not bar eſtovers, common, a way 

over land, or collateral pownes to 1 5 £ 


the land, &c. 


Thoſe who have the benefit of aha ft 1 
ſaving in ſtatute 4 H. 7. ſhall not | 


have the benefit of the ſecond in the 
ſame ſtatute. 22 


Levied to two, the right ſhould be li- F 
mited to one of them only. 15 
What eſtates ſhall be bound by a fine. 21 | 
Tenants in tail, where their iſſue ſhall be | 
bound by fine fur grant et render. 24 
How a leaſe for life, or years, may be 


made by fine ſur grant et render, 16 


Rent may be reſerved upon a fine ſur | 


conceſſit. „ 17 


No ſingle fine can be with remainder 
over, but mult be to the conuſee and | 


his heirs. 1 
At what time the marriage of a feme ſole, 

ſhall not prevent the fine being per- 

feed. 18 


Where the iſſue in wil ſhall be bound by 


the fine of the tenant in tail, though 
he die before the proclamations are 
paſſed. | 24 
Lands belonging to different verſons and 
whichliein ſeveral counties, yet may be 
Joined in one fine, with writs of cove- 


nant for each county. 18 
How part of an entire thing, is to paſs by | 
fine. 12 
By covin, void. 18 


Where the five years have once begun 


to run, the heir ſhall only have fo 
much as will make up the time com- 
plete five years. 29.31 
Void for incertainty. 11. 19 
Muſt diveſt and put the eſtate in poſ- 
ſeſſion to a right, or tis no bar. 22 
Will bar iſſues, but not remainders. 26 
By a purchaſer of a defective title, where 
he that hath title ſhall be barred. 28 

May be good in part, void for the reſt. 
4 | 28 


F ine, How as when future rights ſhall 


be barred by it. Page 3a 
How i it enures when there is a precedent 
agreement, as feoffment, &c. 33 
Sur conuzance de droit tantum, Cc. is 
an executory fine which doth not exe- 
cute the poſſeſſion to the conuſee, but 
if he is in poſſeſſion, it operates by 
way of extinguiſhment of right, and 
betters his title. 4 
A vouchee after he has entred into the 
warranty, may levy a fine to the de- 
mandant, not to a ſtranger. 14 
If lands are limited in the concord of a 
fine to B. for life, and afterwards to 
the children of C. begotten, who 
hath then two daughters, the after 
born ſons or daughters {hall take no- 
thing. 19 


Privy within the intent of 4 Hen. 7. is 


an heir within the ſtat. 32 H. 8. et 
ſic, e converſo. 20 
Where ſtrangers ſhall be bound by 1 


| What time they ſhall be allowed to ks 


their claim after fine levied. 28 
Where the anceſtor is bound, the heir 
ſhall be bound. . 43 


Forfeiture. If tenant for life leyies a fine 


for a longer time than his own life, 
'tis a forfeiture, * I 


Where he in remainder 1s 1 of his 


entry upon alienation, for a forfeit- 
ure. 32 
Recoveries ſuffered by tenant in tail after 
poſſibility of ifſue extinct, Sc. by 
covin or otherwiſe, are forfeitures' of 
the eſtate, but will not bind the re- 
mainders or reverſions. 42 


Feoffment by A. and B. tenants for life, 


without remainder- man, is a forfeiture 
of their eſtates. 4 1 
If tenant for life grants land to another 
without mentioning the time, it ſhall 
be taken for his own life, and not of 
the grantee ; as that would be a for- 
feiture. 84 
What ſhall be deemed a condition in 
law, when it ſhall be ſaid to be brok- 
en, and a forfeiture of the eſtate. 


145 
Tenant for life grants a rent for his life 
'tis no forfeiture. | 13 


Fozmedon. Tenant in tall Ls a . 


and after five years dies, the donor 
ſhall 


Tu x 1 N 
| ſhall be allow five years to bring his 


Formedon. Page 30 


Fomedon. Tenant in tail diſcontinues, | 
and diſcontinuee levies a fine, the iſſue | 


ſhall be allowed five years to bring his 


Formedon, after the death of the tenant | 
in tail. E] 


Remainder-man ſhall be allowed foe 
years after death of tenant for life, to 


bring his Formedon. ' 32 
Freehold, in law, a gained before en- 
A . to him who hath a freehold * 
good in law. 323 
Frank- marriage, what it is. 99 ; 
| Fraud, will avoid a fine, 35 
Fraudulent deede, to deceive purchaſors 
To defraud creditors. 64 
To deceive lords of their wardſhips, &c. | 
| Wills. £3 Ke 


Gauen. In a fine of gavelkind land, : 


the limitation in the concord may be 
to the heirs of all the conuſors, where- 
as in fines of other land it is other- 
- wile. | 15 


Gilt. What it is. 5 226 
Grange. What will paſs by it ingrant. 89 


Grant. What things lie in grant. 2 27 
What things may paſs in a grant by deed. 


228. 236 
Who are capable of being grantors. 230 
Who may be grantees. 233 


What things will paſs by it, as incidents, 


Se. 86 


To a feme covert good, till diſagreed. 234 
To acorporation, when goodor not. 225, 


ans 
Of pofſibility of term in remainder, 
* how far good. 5 238 


Of arent when ſuſpended, not good. 239 


Of a reverſion, where it will paſs though | 


not named in a deed. 74 
Of a reverſion with an exception, where 
good. 76 


May be of a reverſion, by the name of 


a remainder, et e contra. 84 


D k X. 
Grant. Of a reverſion by releaſe, where 
good, or not. Page 321 


Of reverſion, by tenant for life to his 
leſſee for years, and his heirs, is good 
for life of t he grantor. 103 

No one can be grantee unleſs a party to 


the deed, or take unleſs by way of re- 


mainder. 236 
Of a reverſion, will not paſs land in poſ- 
ſeſſion. 155 88 
Where grants of reverſions are good, 
and where not. 244 
Of a houſe, the ground whereon it 
ſtands, paſſes. 8 


Of a rent to huſband during the lives 
of himſelf and wife, and after the 
wife's death another rent, by this 


both rents paſs, unleſs there are words 


of reſtraint. 95 


Of a rent generally, without limitations, 
ſhall enure as long as the eſtate of 
grantor continues. 106 

If a rent of 5 I. is granted until T. S. re- 
ceives 201. a leaſe for four years. 

186 

Deſcribed, and what paſſes by it. 82. 90 

Of any particular thing, includes the 

means to attain it. 8 5 

For three years, and ſo from three years 

to three years, how conſtrued. 107 
How far a miſtake in the recital, or miſ- 
naming will vacate the grant. T6 

With exceptions, where good. 87 

Where the thing granted is improperly 


deſcribed, how far good. 2 
Of offices, 1 in what caſes. without deed. 
230 


| Of offices by biſhops, may be in the 


uſual manner, but not otherwiſe. 280 
Of an office by the biſhop, muſt be con- 
firmed by dean and chapter. 310 
Of advowſons, c. by biſhops, void. 280 
Thoſe things which are of the eſſence of 
the grant, paſs though ſevered from 
the thing granted. 87 
| Incidents are not grantable, without the 
thing to which they are ſo incident. 
48 
Of a matter of intereſt, or oroke; ſhall be 
taken largely, if of pleaſure ſtrictly. 
Ls . 
To A. to hold fo long as a certain _ 
ſtands, 1s a qualified fee, 
Grantees of the whole reverſion, may take 


advantage of conditions. 172 
Of all his eſtate, &c. will paſs rever- 
fions, as well as poſſeſſions. 94 


Grant. 


Stant. A man may 


Of goods and chattels, what 2 * by 
it. 

of all atenfils; Bobfehold ſtuff piſſes * 

not plate and je wels. 1 

Where the cauſe or motive of à grant 

which is Senor ow the grant 

is void. "7 2 "oy 

Of all eſtate in B. grantor having both 

fee- ſimple and leaſes for years, the 

_ freehold lands only piſs. 


"On all his intereſt. 


* 8 — pa 


> abendum nal, 73 


97 
Where it ſhall be deemed repugnant, and 


3 108 
And premiſes varying. 98. 109. 


If a man grant lands to hold to B. and 
his heirs for one hundred years, tis a 


good leaſe, and heirs is redundant. 74 
If the name of a grantee is not in the 
premiſes, but in the Habendum; tis 


good. 73 


Þabere facias teiſinam, where neceſflary, 
in ſuffering a recovery. 38 
Not neceſſary to perfect a fine executed, 


3 


Þtfr may take n of a condition, 
though no eſtate deſcends to him from 


the anceſtor. 146 
Shall not be bound by obligation unleſs 
named. ä 363 
When he and not the executor ſhall | 
take advantage of a covenant broken. 


171 
Not bound by a deed unleſs expreſsly 
named, Y 174 


Ppusband and wffr, acts and deeds, by one 
or both, when good. 

Fine levied by wife without her huſband, 
where good. 7 


If the huſband holds an ow in ee im- 


ple in right of his wife, he cannot 
levy a fine without his wife. I 


Where fine by huſband and wife, who 
will bar 


23 | 


are tenants in ſpecial tail, 
the iſſue in tail. 


grant goods whereof | 
he hath not the poſſeſſion. Page 243 


85. 88 | 
By grant of all his eſtate by one who is | 
ſeiſed in fee, or for life, and of a term 
of years, by ſtatute merchant, Sc. | 


94 


What makes it a fee - ſimple i in a * | 


— 


I N D E X 


bbusband ann wite. If a gans is made 
after marriage, and the wife join with 
Her huſband in a fine; it will bar her 
jointure, but not her dowet in other 
lands of her huſband. Page 27 
Where recovery by huſband: and wife, 
tenants in ſpecial tail, will bar the 
eſtates tail. 45 
Aſſignment by huſband and wife, reſerv- 
ning arent, and the wife doth not ſeal, 
the reſervation as to the wife, is void. i 
Huſband covenants for quiet 1 
the diſturbance of the wife after his 
death is a breach of the covenant. 
„ 
Where leaſes by mem jointly or — 
out the concurrence of the wife, are 
good, and where not. 278 
Surrender by huſband, who hath an eſtate 
for years in her richt, good, but if an 
eſtate for life, aliter. EH 
What the huſband may releaſe without 
the wife, though due to her before 
marriage. 329 
Deviſe by wife to huſband, though by 
cuſtom, 1s void. 398 
Deviſe to the huſband = wife's chattels 
real, obligations, &c. void. 414 
Feme covert, executrix, her power. 
Grant of land, or goods, by wife mt 
ber huſband, not good. 231 
Wife may be a good grantee, yet the 
huſband by diſagreement may avoid 
the grant. 438 
Tenant in fee marries and makes a leaſe 
for years, the wife ſhall be endowed, 
and may avoid this leaſe, but it ſhall 
revive again on her death, 
Huſband gives bond to permit his 212 


to make a will, how it operates. 367 
hereditament, the moſt comprehenſive 
word in conveyances. 88 


ö | 898 


Idiot. How far acts done to him, or exe- 
cuted by ns are valid, 6. 54. 200 


Impedimente. To being bound by fine, 
what'they are, and when they ſhall be 
conſidered as removed. 


| 31 
Inkant. Fine levied by an infant ſhould be 


avoided in his minority. 6 
Grants by an infant, when good. 231 
Infant 


3 


TRE I N D E . 


Infant. RT Ces by an infant, tenant in | 
tail, voidable, not void. Page 289 
N. Delivering a deed a ſecond time when of 
| age, not good. 58 
Deviſe to an infant ventre ſa mere. 399 
Alt what time he may make a will. 388 — 
Executor what he may do. 454 
If an infant make a leaſe for years, re- 

ſerving no rent, tis void ; but if rent 

is reſerved it 13 a voidable leaſe, and by 

acceptance of rent when of age, may 


be made good. 267 If one take a grant form the King where 
I a former eſtate is in being, it muſt 
 Inrolment of deeds. N 74 
Bargain and ſale muſt be inrolled within 4. | 
fix months from the date. 221 | = 
To what time it has relation. 223 Le LASE defined. 265 
W hat incumbrances ſhall be avoided by What ſhall be a good one, in reſpect 
Te. 3 B27 of the eſtate of the leſſor. 266 
By deed inrolled, the lands paſs by ſtatute | By huſband and wife, or one of them, 
of uſes. „„ when good. . 278 
By eccleſiaſtics, when good, to bind 
| Tntent ſhall be ruled by law, and is ſhewn their ſucceſſors. 279 
in certainty of words. 83 | By biſhop, &c. muſt be confirmed by 
| Prevails much 1 in IRC. Wes: 90 dean and chapter. 7-440 


Intereſſe terminf, a releaſe fron bim that 
hath it, may enure to extinguiſh a rent 


before entry of leſſee, but cannot en- 


large the eſtate. 2 8: 


Intereſt. See Uſury. 


Joint: tenants may levy fines t to each other. 
10 
Cannot ſurrender to each other. 302 
In fee cannot enfeoff his companion, but 

| tenants in common or coparceners 
may. e 

A feoffment by one e joint- -tenant-of the 


whole land, will onry paſs a moiety. 


203 


May releaſe to each n 4327) 


If jeſſee for life grant his eſtate to one 
joint-tenant in fee, it will operate by 
way of grant as to one moiety, and as 
a ſurrender as to the other. 81 

If two joint-tenants leaſe for twenty 
years if they ſo long live, the leaſe will 


determine on the death of either. 106 | 


Confirmation by one joint-tenant of the 


eſtate of his companion, nil operatur. | 


11 
Uſe in joint-tenancy not deviſable. 413 


1444 


Jointure how created by os: 15 


Where the iſſues in tail under a jointure 
may be barred by fine, — 47 


Joint eſtate how ſevered or drowned. Page 


14 
For lives, with ſeveral inheritances. 107 
Created under a deviſe. 422 


47 NS. Where the King grants lands 


in tail, reverſion to him, a recovery 


will not bar the iſſue, nor the crown. 


41 


A parſon cannot make a leaſe for more 
than his own life, tho' it has the con- 


firmation of patron, and ordinary, 
unleſs it be impropriate. 10 


Dy. a parton and en, how far good. 
286 


By tenants in common, how conſtrued. 


1 
| By tenant in tail, who aer le ſuffers 


a ee this will confirm the leaſe. 


> 

By tenants in tail, where good. 275 
Not warranted by the ſtatute, are void- 
aaVble, not void. 2282 
How to be made, as warranted by the 
ſtatute. 277 


For four lives, though one die in life of 


tenant in tail, yet void. 276 


By a feme tenant in tail ex proviſione viri, 
or of her jointure lands, void. 277 


By joint-tenants, how taken. 106. 111 


For lives, how conſtrued. | 103 
For life, with remainder over, how it 

operates. — 
Concurrent where good. 274 


Second leaſe granted during the con- 
tinuance of firſt, good for rever- 
ſion. : 274 

Fraudulent conveyance by leſſor prior 


to ſecond leaſe, the ſecond leflee ſhall 
avoid it, 63 


ä—U)— 3 — 


— 


Tan 


Leaſe ſhould have a certain commence- 
ment; yet if the years are certain 
when the leaſe takes effect in poſ- 

ſeſſion, it is ſufficient. Page 271 
For years by tenant for life, who after- 
wards 


leſſor. | 
May be oh for a time, and good again. 


nant, and a proviſo that the covenan- 
tor may make leaſes, the Boer is 
void. a 3268 
In purſuance of a power. 267 
To A. for 100 years if three perſons 
live fo long; if one dies, the leaſe is 
determined. 1 186, 
To two for years if both ſo long live, | 
void on the death of one. 
For years after a leaſe for life, good. 272 
For life, and ten or twenty years after, 
good. = 53171 269 
From three years to three years, during 
the life of leſſee, how taken. 107. 269 
Feoffment on condition, and before the 
performance the feoffor and feoffee 
Join in a leaſe, it 1s good. 3267 
F or ſo many years as the executors of 
I. S. ſhall name, is void. 273 
Not good, if made by tenant in tail 
. Without reſervation of rent. 278 
"Expoſition of them. 104. 
Till J. D. is twenty-one, if 15 dies be- 
fore, the leaſe is endet. 
T0 huſband and wife for years, if they 
bor any iſſue of their bodies live ſo 
long, how taken. 17 106 
F or years, if leſſee live ſo long, remain- 
der to executors, how taken. 269 
of fairs, markets, &c. 
What ſhall be a good deviſe af; it. 401 
Wich a clauſe thn if the rent is in arrear, 
the leſſor a ſell his goods.) RA 


Legacies, 3 though all the, executors | 
refuſe to Pro 1 434 

In what caſes executors or adminiſtators 

> of the legatee ſhall take a legacy, 
..-> Where the legatee dies before the day 
- 1:02 af: payment, or performance of con- 


85 ition. 434 


In what caſes legatees may take and retain |. 
their legacies, without aſſent of the | 
- Exccutor, 


ibid. 


grants the reverſion to leſſee 
and his heirs, it ſhall be for life off 
| 103 


273 


Where 9 are raiſed by way of cove- | 


1n 107 


78. 276 


6— edt. AMad hs. tid * 1 * 
4 * . — 
; — 
—— : 
* 


When they (hall 1 be deemed lapſed; 435 | 
What remedies legatees ſhall have. 4399 


＋—— 
1 


— 5 
W 


I N D E . 


Legacics. The aſſent. of one executor, 
SE" of the executor of an executor, 
ſufficient. Page 437 
If another claims by deed of gift, the 
goods, Cc. of a legatee, this may be 
tried in the eccleſiaſtical court. 440 
If a ſpecific legacy is given, it muſt be 
delivered, and cannot be ſold to pay 
the other legatees in proportion, where 
_ .... there is a deficiency of aſſets. 4 58 
| See alſo Deviſe, paſſim. 7 


Leſſee for years, what he may do before | 
entry. 267 


Limitation defined. 114 
Annexed to an eſtate, or other things. 

| ibid. 

" Wherets n from a condition. 118 
Always determines the eſtate without 
entry, not ſo of a condition. ibid. 
The proper words to make it. 119. 122 
Livery of ſciztn, and the different forts 
explained. 205 to 213 
Cannot be aſſigned. 238 
If the attorney 4 leſs than he ought, 
it is void. LIAR 
In law, or within view of the lands, 
when good, or not. 200 
Delivery of the deed of feoffment upon 
the land, not of itſelf good ſeiſin. 
211 

Where lands lie in ſeveral counties, or 
in the poſſeſſion of ſeveral perſons, 
there mall bg ſeveral liveries, 208 


London. How N in 83 by a ſpecial 

proviſo in the ſtatute, may be bar- 
.. . gained and ſold, 219 
Lunatle, what 255 of his are voidable. 232 


_ 


Man bow it will als in a deed. 
86 

What is . under it. — 89 
55 the grant of all ſaleable underwood 
within the wangr, the ſoil doth not 
paſs. 91 
1 a leaſe of all ſaleable underwood 
growing or hereafter | to grow on 
the manor, . the ſoil is not excepted. 

6 

_ Extending into different pariſhes, they 
ought to be mentioned 3 ina fine, 12 


» 


8 Merger. One term for years, cannot mers 


in another 
2 


341 
Meſſuage 


TREE NN FX; 
Obligation. 


Peſſaege, grant of it, how taken, Page 90 
Micnomer, it's effect 3 ina fine. 3 

In a deed. 32 000 

C 400 


| Wilceading of a deed to an illiterate man. 68 


Pltter⸗le⸗ Eſtate, by releaſe, may "A on | 
A 


condition, Se. 


m__ of a thing, how it will paſs by 


ane. 12 


Moꝛtgage-money, kw it may be paid | 
purſuant to a condition, and by whom. |. 


4 


8 


Ho- claim. 


It's operation in a fine, 


See Fine. 


Non eft katum, when it may be pleaded 
% "ho a dee... 8 71 


—— 


"ately. 357 


To perform an illegal or impoſilble act, 


void. . 359 


The condition of an obligation may be | 


- a ſeparate inſtrument. 515964 8 
Good, where the parties and ſum are 


expreſs, though much falſe Latin in it. 


| 3 
If the words, « then this obligation to 


be void,” are omitted, it is a void 
condition, and a ſingle bond. 358 
When an obligation ſhall be faid to be 
forfeited. 375 
An obligor in a ſingle bond, not bound 


to pay money without a relealli but |. 


aliter with a condition. 342 
To pay money at ſeveral days, it's opera- 
tion. 374 
To make an eſtate erg requeſt, how it 


operates. | „ i. 
Where the d iS only malum pro- 
hibitum, the condition is void, and if 


the obligor is ſued, ac will re- 


lieve. 449 
It's operation, dere the condition is 


inſenſible, uncertain, or repugnant. 


360 | 


26. 28 


1 What it is, | and the differ- 
ten kinds of 1 It. | 355 1 
To pay at domeſday, payable immedi- 


If women are inveigled into 


by the ſtatute 31 H. c. 9: Page 
361 


Where it ſhall be conſtrued joint, or 


ſeveral. 363 


Condition to pay money the eleventh 
day of May next, and the obligation! 18 
dated the fifth of May, it mall be the 
eleventh of May inſtant. 365 

Condition to come to a place to 35 K 


the concurrence of the other party, 
how to be performed. 365 


Condition is to deliver twenty quarters 


of wheat. 366 
Condition, that obligor ſhall make ſuch 


aſſurance, as countel of obligee ſhall 


_- adviſe. 307 
releaſe, as counſel ſhall adviſe before 
Condition, that the huſband will permit 


eſtate by will, Ge. how it operates. 
307 

If the condition be to do two things, 
one whereof is impoſſible, the other 
ſhall be performed. 4+ 3400 

It the condition be to do two things, 


which are poſſible at the time, and 


afterwards one becomes impoſſible, the 
whole obligation is diſcharged. 378 


Condition for quiet enjoyment, without 


operation. 373. 376 
Condition of a bond to ende T. 
holds, when broken. 476 
Occupancy. what it is. 104 
Who may be occupant.  ubid. 
How affected by ſtatute 29 Car. 2. c. 

3. and 14 Geo. 2. c. 20. bid. 


Outlawry. No bar to lev Ving a fine: 6 
Or making a feoffment. 1/204. 


| O2dinary having granted adminiſtration to 


one, may afterwards revoke it, and 
grant it to another on ſufficient 
grounds. VV 


* 


What ſhall be deemed 


Doge 
448 


Partition 


— — 61 — — 


unjuſt obligations, they are relievable 


Condition to grant a rent, or an advoy- ; 
ſon, how to be performed. 305 


thing, which cannot be done without 


£ 
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Condition to deliv er to "he obligee ſuch. 


| Michaelmas. ._ _ 309 


his wife to give part of her perſonal | 


- — 1 —— gn . — — —ẽ —— 
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the let of A. or any other, its 


—— — — 


| 
4 
| 
| 


Tur 


How it may be made. 


121 N 


Fs Partition. Page 


of uod partes fints nibil habuerunt, 


Pleo, 


&c. where it ſhall be good. 8 
Who Ty ner it. 34 

Poſſibility, VEN of it void. 2 38 
In what caſes deviſable. mh 


Releaſe of a mere poſſibility, void. 
But in ſome caſes near noflibilities 4 
be releaſed, though not Sanne. 319 
Premiſes, to what the word extends. 7 3 
Prerogattve. Eſtates-tail of the gift of 
the King, cannot be barred by re- 
covery. 41 
Grant of tithes, &c. reſerving rent, is 
void, except in the caſe of the King. 
8 
Feoffment on condition to re- enter, ir the 
feoffee commit treaſon, void becauſe 
the King is intitled. 
Leaſe of three acres reſerving rent upon 
condition, and the reſervation of two 


acres is granted, the condition is de-- 


ſtroyed (except as to the King). 148 
No feoffment or livery of ſeifin can be 
made tothe King. 1 


wardſhip or otherwiſe, the owner can 
make no feoffment of it. 28 


Aliens, Cr. cannot hold lands, for the! 


King will have them. | 
| The reverſion of an office is not 
ble by a fubject, as it is by the 


"22. 4 


oh of land, Ge. by the King, 14. 
DIA the confirmnition of his ſucceſſors. 

310 
H obligec releaſe one joint obligor, it 


will diſcharge the other ; but other- 5 


wiſe if by the King : 2239 


. = By a releaſe of all ſuits, all executions, | 


except to the King, are diſcharged. | 


337 
Obligations to to the King have the force | 


of a recognizance. en eee 


Preſentation, See Attyowſos, 099 
hall not be deemed aſſets in the hands 


of an executor. 


Where a limitation. 120 


0 . 182 


| Purchaſe. 


| But to avoid a fraudulent deed, he muſt 


126 Recovery, defined. 


Ar | F . 
235 


| neren. a is. 


472 | | 
JProviſo, where it makes a condition. 119 


DE =" 


Privity of eſtate or contract, or both, 
where e in a releaſe. Page 326 


Pribies in blood, r 


preſentation, Cc. 
where barred by fine. 


20. 25.28, 


Feoffment with intent to de- 
fraud a purchaſer, where void, 62 
Purchaſer with notice of a fraudulent 
deed, may avoid it. 63 


be purchaſer, for a valuable con- 


ſideration. 63 
See alſo Fraud and creditors. 5 
aa . her privilege. 231 
_—_ axdlathed; 74 
The effect of a mis- recital, ibid. 


36 
May be avoided by covin. 39 
Where a recovery will not bar the iflue 


In tail, a fine will not. 26 
What eſtates it will bar. 5 1 
The requiſites to a good recovery. 40 


e * _ With ſingle or double voucher, the dif- 
0 If the King have poſſeſſion of land by | 


ferent eſtates it will bar. 44 
Tant to the Precipe, where good. 40 
Eſtate-tail in jointure, cannot be barred 
by the wife alone. | 142 
By tenant for life, and him in remain- 

"er, together, how it operates. 43 
Of lands in ſettlement by hufband alone, 
how it operates. 45 
How it may be falſified or avoided, 47 

Void againſt. the heirs and perſons i in 

remainder, yet will bind the perſon 


who ſuffers it, by eſtoppel. 46 
Reüäaty. What will Lora by the grant of 
at, | — 90 


auen Candiüon: of re- entry, where 


- good. 124 
260.218 

What things may be W 319.329 
May be upon condition, and with defea- 
Lance. | dy 513 220 
Of a condition, cannot be upon condi- 
tion: nor; releaſe of a chattel upon 

| condition ſubſequent, but precedent. 
| 320 


„ F 


Where a covenant. 


159 


Releaſe 


4 


o 


Releaſe. To enlarge an eſtate, its quali- 
| ties. | Page 322 


{ 
\ 


From him who hath an Intereſſe ter mini, 
will not enlarge the eſtate, but may 


extinguiſh the rent. 


Remainder. Where the perſon who is to 


take the firſt eſtate is incapable, the 


remainder-man ſhall take immedi- 


ately. Page 417 


322 | a | 
If leſſee for years, leaſes part, the releaſe |Remitter. If ifſue in tail under age enter 


to him is good, becauſe the privity | 
remains. 


* ; 3 23 
Leſſee for life, leaſes for years, the releaſe 


to the leſſee for years is void for want | 


of privity. | 34 089 
Coparceners or joint-tenants may releaſe 
to eath other, but tenants in common 
cannot. 
Of a debt or duty. 324 
Where a releaſe is void, the warranty 


contained in it, ſhall be a good bar. 


. — | 
Of right, when and how it may be 


BY FE | 

How fuch a releaſe operates. 
If two have a grant o 
ſon before it drops, the one may re- 

| leaſe to the other, but not after. 228 
Of a condition. 1bid. 
Of a warranty. „ 
Future or contingent promiſes, or debt, 
ot rent before it becomes due, may be 
releaſed. l I 
In law, what ſhall be deemed ſo. ibid. 


328 


Where divers join in action to recover | 
any perſonal thing, of which they 


have the joint benefit, when the law 
doth not compel them to join; there 
the releaſe of one, ſhall bar the reſt. 

| I 

By one executor of a debt before judg- 


ment, good againſt all ; after judg- | 


ment, not. 331 
To tenant for life, or in tail, ſhall enure 


to him in remainder or reverſion. | 


| | 331} 
If the diſſeiſor make a leaſe for life, and 


the diſſeiſee releaſe all his right to 


the tenant for life, this ſhall enure to | 


the benefit of the diſſeiſor. 332 
Of actions. 333 
Of titles, entries, and actions. 335 
Of perſonal actions. 336 


Of all demands. 338 
Where a promiſe is of two parts, and 
one is releaſed, both are gone. 340 
Where it doth not enlarge the eſtate of 
relealee, _ 341 


Rent and rent charge, . 
Fine may be levied of a rent charge. 11 
Fine levied by tenant of land, out of 


323 


334 
the next advow- | 


under a feoffment, on condition broken 
he ſhall enter as tenant in fee-fimple 


and be remitted, but if of age, other- 
wile, | 152 


which I have a rent, is no bar. 22 
Grants of them, how they operate. $2 
Leaſes reſerving rent, where good. 276 
Rent payable at Micbaelmas, or within 
twenty days, how taken. + 
Reſerved on leaſes, how conſtrued. 78. 

| [> 110 
Reſerved by fine ſur grant et render. 15 
Out of what it cannot iſſue. 17. 276 

When ſuſpended by entry. 370 


Reſervation or Reddendum explained. 77 


Of part of the herbage, common, &c. 
is void. | _ 78 
The ſeveral kinds of reſervations. ibid. 
Shall be conſtrued in favour of the leſſee. 
„ | 96. 110 


When the days of payment ſhall be 


tranſpoſed. 111 


Reverſion, will paſs by bargain and fale in- 


rolled, without attornment. 22 


How it will paſs in a fine. I2 


Revocation. Power of it diſtinguiſhed 


from a condition. 148 
How it ſhall be conſtrued. 499 
May be part at one time, and part at 
another. ibid. 


Rules concerning powers of revocation. 
1 5 500 
How they may be extinguiſhed. 501 


SDozr.. See Mano; 
Sum in grole. What ſhall be deemed 


Remainder, where deſtroyed by fine or re- 
SOvery. 26. 42 
Where not deviſable. 403 


ſuch, and not a rent. 78 


Stt render. The nature and effect of it. 


299 
300. 322 
Surrender 


Of a leaſe, life eſtate, Cc. 
6 R 


Tur INN 


Surrender. Hovenant chat che leſſee ſhall | 
he. DAVE eee i not a ſurtender. 
4 Nag E Age 300 

Ot. a rent, by delivery of a deed to be 

\ * cancelled, g — 30 
"i enant for life cannot ſurrender to him 
in reverſion. by Ae — may by 
grant. 1 1141 43 eit $9 17 
By corporation. of 6375 | his 301 
What things are requiſite to à good 
one. 301. 305 
To an infant fide covert, Ge. 302 
Of the huſband, may preJuglice, the wife. 


ibid. 
< One joint-tenant- cannot! ſurrender to 
another. rept... 10 210 ibid. 


By one out of Wet void. ibid. 
9 A + huſband, when he hath the in- 
heritance j in right of his e is not |. + 


- 304 | 


good. 
BS, pw be of part of the term, nor of | 

| a right. 1 ibid. 
Where it don't, operate as a e || 
yet it ſhall enure by way of grant. 306 
Shall be taken moſt ſtrongly againſt ſur- 
renderor. NE | 
If the leſſee make him in cemainder exe- 
cutor, it ſhall not Ker as a furren- 
. 307 
Sulpenlior. of a condition, ſervices, rent, 
Sc. 5 Bl, 


Statute 27 H. 8. i N in execut- 

ing the poſſeſſion to the uſe 1 in particu- 

lar eſtates. 480 

32 H. 8. . 34. ales. , 

Savings in ſtatutes, who ſhall aw * 
benefit of them. 


Staple, merchant; Cc. the different kinds 


of them explained. _ 343 
What ſhall be deemed a good ſtatute. 344 


| The proceedings upon them, and man- 


ner of execution. 345 
Where there n be contribution, or 
not. 


Summoneas ad warrantizandum in a re- 


covery. 3 


Tenant! in hes ſimple, fee-tail, for life, 
Se. See Eſtates. 


Tender of deeds, when necetfiry. 164 
Of money in purſuance of a condition. 
139: 372. 374 

If the condition be to deliver me a 
horſe, and I refuſe it, it's a good per- 
formance of the condition. 37¹ 


353 


DIE X 


Tender. To enfeoff e how to be 
performed. Page 141 
And refuſal good performance to the 
party, but not to a ſtranger. 370 

"= 8 1127 
Tenoment. W hat. paſſes by that word i in 
„Nang... , 4 ye 


Terme. See Leaſe. 


Cree. What paſſes by the grant of 
them. 1 91 
"Haw a grant af, lands Sig POS Lt ex- 
* of the trees, ſhall be taken. 


Gift or grant of ben hylleſſor, or 4 
+... tenant. in tail, Cc. when good. 243 
Srante to be taken by alignment, it 
Snntor refuſe, they may be taken 

without aſſignment. 284 
| And wood, what, ane leſſees haves; in 
them. 1 1 161 


Trufts not executed by the 1 are 
proper objects of Cab a 
In chattels. 1.6; 301 
Ls ceſtui que trust commit felony, the 

truſtees ſhall have the u e 305 


Tiths Wan oy them. 


7 ö — 


Antal, e the mis- naming 
Wof a perſon in a grant, will make 
the ſame void for uncertainty, and 

where not. 425 
What general words will Pt 4 cer- 


tainty, the ee held with a 
- manor, Ce. 24.8 


Grant of the refidue of a term of years 
to come at the death of . grantor, void 
for uncertainty. 250 
Leaſe for years, to commence in preſent? 
or in futuro muſt be certain. 271. 


96 


54 * 


'S 


Where a deviſe by will ſhall be Py Ab. 
void for uncertainty, - 399 
Coucher, In a recovery. 36 
In a warranty. 179 

| Uſe, defined. | * 477 
The different kinds of uſes. zbid. 
The origin of them. 478 
May be deviſed, but not if in joint-te- 
Rane, 3 413 
Covenant to ſtand ſeiſed to uſes. 486. 7 


Declaration of uſes what ſhall be good, 
and how it ſhall operate. 492 


4 Uſe, 


Tus I N 
Ute. Miſchief of uſes, and when united 


to poſſeſſion. | Page 479 
To what uſes the ſtatute 27 H. 8. ex- 


tends. 480 
Where they are averrable. 495 


498. 499 
Alurious contraf. What ſhall be deemed 


How deſtroyed or revoked. 


ſo. 5 60 


Atenfle. What things paſs by the grant 
of them. 94 


| Venn defined, a its different 


kinds explained. 178 


The effect and operation of it. 179. 


By what words it may be made. 180 


To what things it may be annexed. 181 | 


Rules concerning warranties. 182 
In what cales it will bind the iſſue. 
m7 
What ſhall be a good warranty in law, 
or in deed. 182 
Expreſs, doth not deſtroy an implied 
one. ibid. 
Lineal, what ſhall be good. 186 


Collateral, what ſhall be deemed good. 
188 
What ſhall be deemed a warranty which 


commences by diſſeiſin. 190 


How it ſhall be conſtrued. 192. 3. 
Who ſhall take advantage of it. 194 
How it ſhall be defeated, determined, or 
avoided, 196 
Favourably taken in law, and each war- 
ranty in law has the effect of a lineal 


warranty. 192 


By will, wherefore void. 184 


D E X. 
Warranty. The frecheld to be barred by 


warranty, muſt be put to a right. 
Page 183 
Watte. A condition in law annexed to 
particular eſtates. 55 
What ſhall be deemed ſo in the condi- 
tion of a leaſe. 142 


If any tenant for life (except tenant in 
tail after poſſibility of iſſue extinct) 
commits waſte 'tis a breach of the con- 
dition in a and a forfeiture. I45 


Wap to ground, is granted by the grant 
of the ground itſelf, 86 


Wood. Covenant to leave it in ſame 
| plightas found, how taken. 16 9 


Mill and teſtament. Definition of it. 384 
The different kinds. | Bid 
Things requiſite to the making of a 


will. 387 
Codicil, its nature and operation. 386 
Nuncupative will, when good. 391 
By wife, with huſband's conſent, how 

far good. 387 
By an infant, when good, 388 

Aliens, traitors, felons, Sc. how far 
they may make wills. wid 

The teſtator ought to have a free and 

diſpoſing mind. 389 

Unfiniſhed, void. | 392 

How it may be revoked. 394 

By a former will. 39 5 


How it may become void, | 
If there are two wills, and it can't be 
diſcovered which 1s the laſt, both are 


void. 397 
Shall be conſtrued according to the in- 


tent of the teſtator. 416. 419 
Witneſſes competent to prove a will. 


394 
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